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MARSHALL  DAY  CELEBRATION. 


The  centennial  anniversary  of  the  installation  of  John 
Marshall  as  chief  justice  of  the  United  States  was  cele- 
brated before  the  Supreme  Court  of  Illinois,  under  the 
auspices  of  the  Illinois  State  Bar  Association,  at  Spring- 
field, on  the  fifth  day  of  February,  1901.  This  day  was 
chosen  for  the  reason  that  the  court  could  not  be  in  ses- 
sion upon  Monday,  February  4.  The  term  having  con- 
vened, Judge  Jesse  Holdom,  of  Chicago,  president  of  the 
Illinois  State  Bar  Association,  addressed  the  court,  as 
follows: 

May  U  please  the  court — ^We  are  assembled  here  to-day  to  do  honor 
to  the  memory  of  John  Mabshall, — soldier,  statesman,  diplomat, 
jurist, — and  to  celebrate  the  centennial  anniversary  of  his  instal- 
lation in  the  Supreme  Court  of  the  nation  as  chief  justice  of  the 
United  States, — the  most  exalted  judicial  position  in  this  republic. 
This  celebration  is,  with  the  generous  sanction  of  this  tribunal, 
held  in  the  presence  of  this  court  in  the  capitol  building  of  our 
State,  under  the  auspices  of  the  Illinois  State  Bar  Association,  and 
like  exercises  have  been  held  throughout  the  length  and  breadth 
of  this  land  and  participated  in  by  courts  and  lawyers,  supple- 
mented with  the  attendance  of  thoughtful  citizens  as  attentive 
hearers  of  the  eloquent  words  which  have  been  voiced  in  his  praise. 

It  is  a  matter  of  no  little  pride  to  know  that  this,  great  outpour- 
ing of  respect  and  homage  to  the  memory  of  the  "Expounder  of  the 
Constitution"  was  first  made  possible  by  the  action  of  the  Illinois 
State  Bar  Association,  and  that  the  initial  idea  originated  with 
Mr.  Adolph  Moses,  one  of  its  members;  that  under  a  resolution 
passed  at  its  annual  meeting  in  1899,  a  committee  was  appointed 
to  present  the  subject  of  such  a  celebration  to  the  American  Bar 
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Association.  The  labors  of  that  committee  were  rewarded  with 
success,  and  a  national  committee  was  appointed  by  the  American 
Bar  Association  at  its  annual  convention  in  1899,  clothed  with  au- 
thority to  make  suitable  arrangements  for  the  general  observance 
of  the  centennial  anniversary.  No  anniversary  has  ever  been  more 
generally  observed  than  that  of  February  4, 1901. 

We  of  Illinois  have  an  additional  interest  and  pride  in  this  cele- 
bration in  the  fact  that  the  seat  of  the  great  chief  justice  has  been 
for  the  past  ten  years  filled  by  Melville  W.  Fuller,  a  citizen  of  this 
State,  whose  name  is  enrolled  as  an  attorney  of  this  court,  whose 
eloquent  voice  has  often  been  heard  within  these  walls  in  the  ar- 
gument of  important  legal  causes.  He  also  sat  in  the  old  State 
capitol  as  a  member  of  the  House  of  Representatives,  and  has  left 
his  impress  in  the  formation  of  the  early  statutes  of  this  State. 

In  honor  of  the  day  and  the  event  commemorated,  all  the  courts 
of  the  country,  with  some  few  insignificant  exceptions,  stood  ad- 
journed from  the  transaction  of  legal  aflfairs. 

We  are  highly  favored  in  having  with  us  as  the  orator  of  the 
day  a  native  of  the  State  of  Washington  and  Marshall;  a  jurist 
who  has  expounded  the  laws  and  the  constitution  as  chief  justice 
of  a  court  of  dernier  resort  in  a  sister  State;  a  statesman  who  has  a 
seat  in  the  most  distinguished  legislative  body  known  to  our  time; 
a  gentleman  of  learning  and  culture;  an  orator  of  national  repu- 
tation; a  kindly,  generous  man,  who  has  traveled  from  the  nation's 
capital  to  the  home  of  the  great  Lincoln  to  afford  us  the  pleasure 
of  hearing  his  eloquent  tribute  to  the  memory  of  JOHN  Marshall. 
I  have  the  honor — and  it  gives  me  more  pleasure  than  I  can  find 
suitable  words  to  express— to  present  to  this  court  as  the  orator 
of  the  day,  Senator  William  Lindsay,  of  the  State  of  Kentucky, 
whose  theme  is  "John  Marshall." 

Senator  Lindsay  then  delivered  the  following  oration: 

For  the  honor  of  appearing  in  this  august  and  dignified  pres- 
ence, and  for  the  opportunity  of  addressing  this  distinguished  audi- 
ence, I  owe  the  Bar  Association  of  Illinois  my  most  profound  thanks. 

We  do  not  meet  to  celebrate  the  services  of  a  great  military 
chieftain  or  the  triumphs  of  a  successful  political  leader.  In  the 
common  acceptation  of  the  term,  John  Marshall  was  neither  a 
hero  nor  a  leader  of  the  people.  He  was  never  the  idol  of  the  day. 
His  life  and  labors  were  not  on  lines  that  excited  enthusiasm  or 
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challenged  popular  applause;  but  combining  his  personal  charac- 
teristics, his  services  and  the  grandeur  of  their  results,  he  typified, 
as  few  men  have  done,  the  fact  that  "Peace  hath  higher  tests  of 
manhood  than  battle  ever  knew."  A  country  lawyer,  without  am- 
bition for  personal  advancement,  he  avoided  office  and  accepted 
public  trust  only  from  a  sense  of  duty.  In  the  walks  of  his  profes- 
sion he  ripened,  unostentatiously  and  gradually,  into  one  of  the 
profoundest  jurists  of  his  day,  and,  as  opportunity  came  and  oc- 
casion demanded,  proved  himself  among  the  greatest  judges  of 
modem  times. 

It  was  said  by  Socrates  that  "Four  things  belong  to  a  judge:  to 
hear  courteously,  to  answer  wisely,  to  consider  soberly  and  to  de- 
cide impartially;"  and  by  Locke,  "He  that  judges  without  inform- 
ing himself  to  the  utmost  that  he  is  capable  cannot  acquit  himself 
of  judging  amiss."  These  tests,  each  and  all,  may  be  applied  to 
John  Marshall,  and  his  judicial  career  failed  in  no  respect  to 
meet  them  in  letter  and  in  spirit. 

The  world  has  builded  monuments  to  her  rulers  and  to  her  sol- 
diers; the  books  are  full  of  eulogies  of  statesmen  and  of  tributes 
to  those  who  have  distinguished  themselves  in  the  walks  of  litera- 
ture and  science;  but  in  all  history  thej^e  is  not  a  parallel  to  the 
demonstrations  of  yesterday  and  to-day,  in  memory  of  a  man  who, 
during  the  life  of  a  generation,  almost  withdrawn  from  the  gaze 
of  the  world,  wrought  out  a  work  which  is  to  endure  as  long  as  the 
American  people  shall  cherish  free  institutions  and  constitutional 
government  shall  be  preserved. 

Respect  for  the  American  theory  of  liberty  regulated  by  law, 
inspired  the  thought  of  "John  Marshall  Day,"  and  invoked  the 
movement  resulting  in  the  numberless  demonstrations  in  honor  of 
the  American  judge  who  pointed  the  way  through  which  supreme 
authority  may  be  freely  exercised  while  constitutional  limitations 
continue  to  be  observed.  The  lessons  these  demonstrations  teach 
are  incalculable  in  value  as  they  are  elevating  and  ennobling  in 
results.  The  good,  the  great  and  the  useful  in  the  fields  of  benefi- 
cent action  would  live  in  vain  if  the  memory  of  their  deeds  should 
be  permitted  to  fade  into  dim  forgetfulness. 

We  are  told  by  Carlyle,  in  his  inimitable  style,  that  "Great  men, 
taken  up  in  any  way,  are  profitable  company.  We  cannot  look 
even  imperfectly  upon  a  great  man  without  gaining  something  by 
him.    He  is  the  living  light  fountain,  which  it  is  good  and  pleasant 
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to  be  near;  the  light  which  enlightens — which  has  enlightened — 
the  darkness  of  the  world;  and  thus,  not  as  a  kindled  lamp  only, 
but  rather  as  a  natural  luminary  shining  by  the  gift  of  heaven;  a 
flowing  light  fountain  *  *  *  of  nature,  original  insight  of  man- 
hood and  heroic  nobleness,  in  whose  radiance  all  souls  feel  that  it 
is  well  with  them." 

In  this  spirit  we  take  up  John  Marshall.  With  this  sentiment 
we  look  on  his  history,  and,  contemplating  the  record  of  his  deeds, 
see  him  as  though  he  were  yet  a  living,  moving,  controlling  factor 
in  the  affairs  of  men.  We  cannot  look  on  him  even  thus  imper- 
fectly without  gain,  or  fail  to  realize  that  the  light  which,  two 
generations  ago,  was  enkindled  through  him  in  the  realms  of  con- 
stitutional law  and  of  international  and  municipal  jurisprudence, 
still  shines  with  undiminished  vigor.  Judges  and  lawyers,  states- 
men and  politicians,  the  learned  of  all  classes  of  society,  feel  to-day, 
as  they  never  felt,  that  it  is  good  to  contemplate  John  Marshall 
and  pleasant  to  be  near  the  light  he  left  burning  when  his  mortal 
career  was  closed,  which  light  will  continue  to  illumine  the  judicial 
way  as  long  as  American  institutions  shall  live. 

Up  to  his  appointment  to  be  chief  justice  of  the  Supreme  Court 
of*  the  United  States,  John  Marshall's  career  had  not  been 
marked  by  services  sufficiently  exceptional  to  attract  to  him  the 
public  attention  his  personal  worth  and  capacity  deserved.  His 
earlier  manhood  was  spent  in  the  formative  period  of  the  republic 
— an  age  abounding  in  men  of  eminence  and  distinction.  His  op- 
portunities were  limited,  and  his  native  modesty  obscured  for  the 
time  his  intellectual  and  moral  greatness.  A  minute  man  in  1775, 
a  lieutenant  in  the  continental  line  in  1776,.  a  captain  in  1777,  he 
participated  in  the  battles  of  Brandy  wine,  German  town  and  Mon- 
mouth, and  shared  the  privations  and  hardships  in  the  winter  which 
gave  to  Valley  Forge  its  historic  interest.  Retiring  from  active 
participation  in  the  war  of  the  revolution  when  his  services  could 
no  longer  be  profitably  utilized,  he  turned  his  attention  to  the  pro- 
fession in  which,  in  the  course  of  events,  he  was  to  achieve  the 
most  unexampled  success. 

He  began  his  professional  life  in  Richmond,  the  metropolis  of 
the  then  leading  American  commonwealth.  He  served  his  State 
In  its  legislature,  and  was  a  member  of  the  convention  through 
which  Virginia  ratified  the  Federal  constitution.  Convinced  by 
experience  that  under  the  articles  of  confederation  the  general 
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goveminent  was  utterly  inadequate,  he  advocated  a  eupreme  au- 
thority perfectly  and  efficiently  organized.  He  was  an  earnest  ad- 
Tocate  of  the  ratification  of  the  plan  proposed  by  the  convention 
over  which  Washington  presided  and  of  which  Madison  was  a  lead- 
ing member.  He  realized  that  the  confederation  was  approaching 
its  dissolution  and  then  had  but  a  nominal  existence.  He  acted 
with  Washington,  Madison,  Randolph,  Nicholas,  and  their  associ- 
ates, unmoved  by  the  eloquence  of  Henry  and  unawed  by  the  pre- 
dictions of  those  who  could  see,  or  supposed  they  could  see,  in  the 
adoption  of  the  constitution  the  ultimate  destruction  of  the  States 
and  the  centralization  of  all  power  in  the  Federal  government.  He 
appreciated  the  necessity  for  and  earnestly  advocated  the  creation 
of  a  government  i>osses8ing  the  power  not  only  to  make  treaties, 
but  to  compel  their  performance;  to  lay  taxes  and  enforce  their 
collection;  borrow  money  and  provide  for  its  payment;  regulate 
commerce  with  foreign  nations  and  among  the  States;  establish 
and  support  post-offices  and  post  roads;  raise  and  support  armies: 
provide  and  maintain  a  navy,  and  do  and  perform  all  those  indis- 
pensable acts  and  things  for  which  provision  had  been  apparently 
made  by  the  articles  of  confederation,  but  which  the  central  gov- 
ernment was  without  the  means  of  doing  or  performing.  He  did 
not  fear  that  the  independent,  and,  in  some  respects,  omnipotent, 
judiciary,  to  be  called  into  existence  by  the  constitution,  would 
place  the  Federal  government  above  and  beyond  the  control  of  the 
people.  On  the  contrary,  he  believed  that  the  great  powers  of  the 
judiciary  were  indispensably  necessary  for  the  protection  of  the 
people  against  the  abuse  of  authority  by  the  legislative  and  execu- 
tive departments. 

It  is  hardly  possible,  though  he  may  have  looked  forward  to  the 
time  when,  under  his  leadership  as  its  first  officer,  the  Supreme 
Court  would  demonstrate  that  judicial  power  which  extends  to  all 
cases,  in  law  and  equity,  arising  under  the  constitution  and  laws 
of  the  United  States,  and  under  treaties  made  or  which  might  be 
made  under  their  authority;  to  all  classes  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the  United  States 
might  be  a  party,  and  to  controversies  between  two  or  more  States, 
was  among  the  most  conservative  and  republican  features  of  the 
new  plan  of  government. 

At  the  close  of  the  Virginia  convention  Mr.  Mabshall  returned 
to  the  practice  of  his  prof eq^ion  and  industriously  pursued  it  for 
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a  period  of  ten  years,  with  occasional  intervals  of  service  In  the 
legislature  of  his  State.  In  1797,  with  Mr.  Pinckney  and  Mr.  Gerry, 
he  visited  France  to  attempt  the  adjustment  of  questions  then 
threatening^  to  disturb  our  relations  with  our  ancient  friend  and 
ally.  The  mission  failed,  but  JOHN  Marsahll  returned  with  an 
increased  reputation  for  dignity,  ability  and  learning.  Soon  after, 
he  was  elected  to  Congress,  and  became  a  member  in  December, 
1799.  In  the  meantime  he  had  declined  a  proffered  seat  on  the  Su- 
preme bench.  In  May,  1800,  he  was  offered  the  place  of  Secretary 
of  War.  Before  the  end  of  the  year  he  was  made  Secretary  of 
State,  and  January  31,  1801,  was  appointed  chief  justice  of  the 
United  States.  If  his  career  had  then  terminated,  his  name  would 
have  gone  down  in  history  with  the  honor  and  respect  attending 
those  who,  standing  above  their  fellows  in  moral  and  intellectual 
greatness,  have  met  responsibilities  with  unfaltering  courage,  and 
discharged  the  duties  of  life  with  that  conscientious  devotion  which 
distinguishes  the  patriotic  citizen  and  embellishes  the  character 
of  the  christian  gentleman.  Fortunately  for  his  country  and  for 
future  ages,  the  chief  justice  was  given  yet  thirty- four  more  years 
of  life.  By  his  genius  and  learning  he  explored  the  mysteries  of 
the  Federal  constitution  and  brought  to  the  light  of  day  the  hidden 
wisdom  that  lay  concealed  within  its  bosom. 

It  is  a  common  remark  that  to  him  we  are  indebted  for  the  con- 
stitution; that  he  was  not  merely  its  expounder,  but  its  author  and 
creator;  that  he  raised  it  from  a  doubtful  experiment  to  a  harmo^ 
nious,  permanent  and  beneficent  system  of  government.  This  is  at 
once  mistaken  eulogy  and  misdirected  praise.  With  the  concep- 
tion and  preparation  of  the  plan  of  government  embodied  in  the 
constitution  he  had  no  direct  or  immediate  connection.  He  was 
in  no  sense  the  author  or  creator  of  the  plan.  The  constitution, 
with  its  marvelous  virtues  and  possibilities,  was  the  product  of 
compromise  and  concession.  It  was  not  what  any  member  of  the 
convention  would  have  made  it,  and  probably  demanded  the  un- 
qualified approval  of  no  one  of  the  distinguished  men  who  eventu- 
ally signed  it.  It  came  in  obedience  to  inexorable  necessity,  and 
would  not  have  been  adopted  but  for  the  conviction  that  its  rejec- 
tion would  precipitate  a  catastrophe  the  consequences  of  which 
no  one  could  foresee.  The  chief  justice  recognized  that  it  was  his 
duty  to  interpret,  to  construe, — not  to  create, — the  constitution, 
and  that  he  had  no  right  to  add  to  or  subtract  from  its  most  unim- 
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portant  provision.  Courts  have  no  concern  with  the  constitution 
except  to  discover  its  meaning,  and  to  apply  that  meaning*  to  the 
causes  that  from  time  to  time  come  before  them  for  adjudication. 

No  one  realized  or  appreciated  these  truths  more  sensibly  than 
<3bief  Justice  Marshall,  and  no  judge  more  conscientiously  re- 
frained from  the  creation  of  either  constitutional  or  statutory 
law.  He  came  to  a  work  original  and  unexampled  in  its  character 
and  importance.  The  time  during  which  the  constitution  had  been 
in  force  before  his  induction  into  office  had  been  barely  sufficient 
for  the  organization  of  the  judicial  system.  But  few  constitutional 
questions  had  been  passed  on  by  the  Supreme  Court.  I  quote  from 
an  eminent  lawyer,  a  cotemporary  and  personal  friend  of  the  chief 
justice:  "At  the  date  of  his  appointment  the  constitution  had  been 
more  frequently  discussed  in  deliberative  assemblies  than  in  the 
Supreme  Court  of  the  United  States.  Circumstances  had  not  yet 
called  for  the  intervention  of  that  court  upon  questions  opening 
the  whole  scheme  of  the  constitution  and  thereby  determining  the 
rules  for  its  interpretation,  nor  had  anything  of  previous  occur- 
rence established  the  meaning  of  some  of  the  most  important  pro- 
visions which  restrained  the  powers  of  the  constitution.  *  •  * 
It  is  true  of  the  time  when  this  appointment  was  made,  that  in 
many  parts  of  the  greatest  difficulty  and  delicacy  it  had  not  then 
received  judicial  interpretation." 

At  the  close  of  the  administration  of  the  elder  Adams  party 
^  spirit  had  reached  its  climax.  Differences  in  politics  so  far  ob- 
scured the  ancient  relations  of  personal  friendship  between  the 
outgoing  and  incoming  Presidents  that  its  affectionate  character 
was  not  restored  until  old  age  had  mellowed  in  each  the  resent- 
ments of  party  antagonisms.  Adams  retired  from  office  under  a 
cloud  of  unpopularity  which  we  of  to-day  find  it  impossible  to  com- 
prehend. The  new  chief  justice,  his  supporter  and  appointee,  in- 
herited a  full  share  of  the  bitterness  that  had  been  poured  on  the 
head  of  the  administration. 

John  Marshall  had  never  been  partial  to  Thomas  Jefferson 
and  had  no  sympathy  with  his  opinions  or  policies.  Jefferson  re- 
garded Marshall's  theories  of  government  as  hostile  to  the  local 
supremacy  of  the  States  and  dangerous  to  liberal  institutions.  No 
two  men  did  more  to  develop  and  direct  constitutional  government, 
but  in  working  out  the  great  problem  neither  disguised  his  hostil- 
ity to  or  his  want  of  respect  for  the  other.  Jefferson's  friends  com- 
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plained  that  the  opinion  in  Mdrbury  v.  Madiaon  was  an  extra-judicial 
attack  on  the  President,  and  in  view  of  the  adjudg^ed  want  of  ju- 
risdiction in  the  court  there  was  apparent  foundation  for  the  com- 
plaint. On  the  other  hand,  the  rulings  of  the  chief  justice  in  the 
trial  of  Aaron  Burr  were  made  the  pretext  for  organized  calumny 
and  abuse,  admitting  neither  excuse  nor  extenuation. 

Repelling  insinuations  made  in  argument  by  counsel  represent- 
ing the  government,  the  chief  justice  took  advantage  of  his  charge 
to  the  jury  in  that  case  to  pronounce  these  memorable  words: 
''Much  has  been  said  in  the  course  of  the  argument  on  points  on 
which  the  court  feels  no  inclination  to  comment  particularly,  but 
which  may  perhaps  not  improperly  receive  some  notice.  That  this 
court  dares  not  usurp  power  is  most  true.  That  this  court  dares 
not  shrink  from  its  duty  is  none  the  less  true.  No  man  is  desirous 
of  placing  himself  in  a  disagreeable  situation.  No  man  is  desirous 
of  becoming  the  particular  object  of  calumny.  No  man,  might  he 
let  the  bitter  cup  pass  from  him  without  self-reproach,  would  drain 
it  to  the  bottom;  but  if  he  has  no  choice  in  the  case — if  there  is  no 
alternative  presented  to  him  but  dereliction  of  duty  or  the  oppro- 
brium of  those  who  are  denominated  the  world — he  merits  the  con- 
tempt as  well  as  the  indignation  of  his  country  who  can  hesitate 
which  to  embrace." 

This  was  not  the  wail  of  a  man  appealing  for  temperate  consid- 
eration or  for  justice,  but  the  defiance  of  a  judge  whose  courage 
and  fortitude  were  equal  to  his  sense  of  duty,  and  whose  resolution 
was  that,  so  far  as  he  was  concerned,  the  law  should  be  vindicated 
though  its  minister  be  sacrificed.  It  was  responsive  to  the  injunc- 
tion from  on  high  to  those  who  sit  in  judgment,  "Ye  shall  not  re- 
spect persons  in  judgment,  but  ye  shall  hear  the  small  as  well  as 
the  great;  ye  shall  not  be  afraid  of  the  face  of  man." 

The  key  of  John  Marshall's  character  was  that  he  was  not 
"afraid  of  the  face  of  man."  His  sublime  courage,  his  discrimi- 
nating judgment,  his  judicial  temperament,  his  directness  and  sim- 
plicity of  statement,  his  irresistible  and  irrefutable  logic,  combined 
to  prepare  him  for  the  position  he  ultimately  reached  in  public 
estimation — the  first  and  the  greatest  interpreter  and  expounder 
of  the  Federal  constitution  and  of  the  checks  and  balances  of  the 
complex  system  of  government  resulting  from  its  adoption. 

The  cases  in  which  he  established  for  himself  the  reputation  of 
the  greatest  constitutional  lawyer  of  the  country  did  not  reach 
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the  court  of  final  resort  until  time  had  tempered  the  acerbity  of 
party  controversy  and  personal  antagonisms  had  measurably  passed 
into  oblivion.  The  people  had  virtually  become  all  republicans  and 
all  federalists  in  their  devotion  to  constitutional  government.  The 
harmony  of  social  intercourse  appealed  for  by  Mr.  Jefferson  in 
his  first  inaugural  address  had  been  restored,  and  the  courts  ap- 
proached the  consideration  of  questions  arising  under  the  Federal 
constitution  with  the  calmness  and  deliberation  their  dignity  and 
importance  required.  The  time  came  for  the  discussion  of  the  con- 
stitution in  the  tribunal  clothed  with  the  power  and  charged  with 
the  duty  of  its  authoritative  exposition.  The  nature  and  extent 
of  the  powers  delegated  to  the  general  government  and  the  limi- 
tations imposed  by  the  constitution  on  the  States  ceased  to  be 
mere  matters  of  popular  or  academic  controversy.  They  became 
practical  issues,  affecting  not  only  State  and  Federal  officials  in 
the  discharge  of  their  respective  duties,  but  the  industrial  and 
business  pursuits  of  the  people. 

The  States  were  naturally  jealous  of  the  importance  of  the 
Federal  government,  and  impatient  on  account  of  the  restraints 
the  constitution  imposed  on  their  original  powers.  State  officials 
were  reluctant  to  abandon  the  exercise  of  authority  which  a  few 
short  years  before  was  undisputed,  and  resented  the  claim  that 
there  were  other  limitations  than  those  plainly  and  expressly  set 
out  in  the  covenant  through  which  the  ''more  perfect  union"  had 
been  instituted.  Two  theories  of  constitutional  construction  were 
kept  before  the  country  by  those  who,  on  the  one  hand,  were  in- 
clined to  magnify  the  powers  and  importance  of  the  central  au- 
thority, and  those  who,  on  the  other,  insisted  that,  at  the  most, 
the  constitution  was  but  a  league  between  sovereign  States  and 
the  Federal  government, — ^but  the  common  agent  of  the  original 
sovereigns. 

The  utilization  of  steam  as  a  practical  motive  power  gave  oc- 
casion for  the  great  case  of  Giblxyns  v.  OgdeUf  involving  the  funda- 
mental question  whether  New  York  could  constitutionally  grant 
to  certain  named  individuals  the  exclusive  right  to  navigate  the 
waters  of  that  State  by  vessels  propelled  by  steam.  Speaking  for 
the  court,  the  chief  justice  announced  a  decision  that  for  more 
than  eighty  years  has  successfully  stood  the  tests  of  hostile  criti- 
cism. For  clearness  of  statement,  for  irresistible  argument,  as 
a  specimen  of  legitimate  interpretation  and  of  comprehensive 
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analysis,  the  opinion  of  the  court  remains  unexcelled  In  the  liter- 
ature of  constitutional  law.  In  the  consideration  of  the  relative 
authority  claimed  for  the  Federal  and  State  governments,  respec- 
tively, over  questions  of  commerce  among  the  States,  the  court, 
In  language  luminous  and  convincing,  If  not  conclusive,  thus  an- 
nounced the  rule  of  constitutional  interpretation: 

"As  preliminary  to  the  very  able  discussions  of  the  constitution 
which  we  have  heard  from  the  bar,  and  as  having  some  influence 
on  Its  construction^  reference  has  been  made  to  the  political  situa- 
tion of  these  States  anterior  to  its  formation.  It  has  been  said 
that  they  were  sovereign,  were  completely  Independent,  and  were 
connected  with  each  other  only  by  a  league.  This  Is  true.  But 
when  these  allied  sovereigns  converted  their  league  into  a  govern- 
ment; when  they  converted  their  congress  of  ambassadors,  deputed 
to  deliberate  on  their  common  concerns  and  to  recommend  meas- 
ures of  general  utility,  Into  a  legislature  empowered  to  enact  laws 
on  the  most  interesting  subjects,  the  whole  character  In  which  the 
States  appear  underwent  a  change,  the  extent  of  which  must  be 
determined  by  a  fair  consideration  of  the  instrument  by  which  that 
change  was  effected.  This  Instrument  contains  an  enumeration 
of  powers  expressly  granted  by  the  people  to  their  government. 
It  has  been  said  that  these  powers  ought  to  be  construed  strictly. 
But  why  ought  they  to  be  so  construed?  Is  there  one  sentence  In 
the  constitution  which  gives  countenance  to  this  rule?  In  the  last 
of  the  enumerated  powers,  that  which  grants  expressly  the  means 
for  carrying  all  others  into  execution,  Congress  is  authorized  *to 
make  all  laws  which  shall  be  necessary  and  proper'  for  the  purpose. 
But  this  limitation  on  the  means  which  may  be  used  Is  not  extended 
to  the  powers  whleh  are  conferred;  nor  Is  there  one  sentence  in 
the  constitution,  which  has  been  pointed  out  by  the  gentlemen  of 
the  bar  or  which  we  have  been  able  to  discern,  that  prescribes  this 
rule.  We  do  not,  therefore,  think  ourselves  justified  In  adopting 
It.  What  do  gentlemen  mean  by  a  strict  construction?  If  they 
contend  only  against  that  enlarged  construction  which  would  ex- 
tend words  beyond  their  natural  and  obvious  import,  we  might 
question  the  application  of  the  term  but  should  not  controvert  the 
principle.  If  they  contend  for  that  narrow  construction  which,  in 
support  of  some  theory  not  to  be  found  in  the  constitution,  would 
deny  to  the  government  those  powers  which  the  words  of  the  grant, 
as  usually  understood,  Import,  and  which  are  consistent  with  the 
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general  views  and  objects  of  the  instrument, — for  that  narrow  con- 
struction which  would  cripple  the  g-overnment  and  render  it  un- 
equal to  the  objects  for  which  it  is  declared  to  be  instituted,  and 
to  which  the  powers  given,  as  fairly  understood,  render  it  compe- 
tent,— then  we  cannot  perceive  the  propriety  of  this  strict  con- 
struction nor  adopt  it  as  the  rule  by  which  the  constitution  is  to 
be  expounded.  As  men  whose  intentions  require  no  concealment 
generally  employ  the  words  which  most  directly  and  aptly  express 
the  ideas  they  intend  to  convey,  the  enlightened  patriots  who 
framed  our  constitution,  and  the  people  who  adopted  it,  must  be 
understood  to  have  employed  words  in  their  natural  sense  and  to 
have  fntended  what  they  have  said.  If,  from  the  imperfection  of 
human  language,  there  should  be  serious  doubts  respecting  the  ex- 
tent of  any  given  power,  it  is  a  well  settled  rule  that  the  objects 
for  which  it  was  given,  especially  when  those  objects  are  expressed 
in  the  instrument  itself,  should  have  great  influence  in  the  con- 
struction. We  know  of  no  reason  for  excluding  this  rule  from  the 
present  case.  The  grant  does  not  convey  power  which  might  be 
beneficial  to  the  grantor  if  retained  by  himself,  or  which  can  inure 
solely  to  the  benefit  of  the  grantee,  but  is  an  investment  of  power 
for  the  general  advantage,  in  the  hands  of  agents  selected  for  that 
purpose,  which  power  can  never  be  exercised  by  the  people  them- 
selves, but  must  be  placed  in  the  hands  of  agents  or  lie  dormant. 
We  know  of  no  rule  for  construing  the  extent  of  such  powers  other 
than  is  given  by  the  language  of  the  instrument  which  confers 
them,  taken  in  connection  with  the  purposes  for  which  they  were 
conferred." 

Eight  years  before,  (Marshall  then  being  chief  justice,)  in 
Martin  v.  Hunter,  in  an  opinion  by  Justice  Story,  the  court  held 
that  "the  government,  then,  of  the  United  States  can  elaim  no 
powers  which  are  not  granted  to  it  by  the  constitution,  and  the 
powers  actually  granted  must  be  such  as  are  expressly  given  or 
given  by  necessary  implication.  On  the  other  hand,  this  instru- 
ment, like  every  other  grant,  is  to  have  a  reasonable  construction, 
according  to  the  import  of  its  terms;  and  where  a  power  is  ex- 
pressly given  in  general  terms  it  is  not  to  be  restrained  to  par- 
ticular cases,  unless  that  construction  grows  out  of  the  context, 
expressly  or  by  necessary  implication.  The  words  are  to  be  taken 
in  tbeir  natural  and  obvious  sense,  and  not  in  a  sense  unreasonably 
restricted  or  enlarged." 
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The  excuse  I  affer  for  these  copious  extracts  is  the  recognized 
difficulty  of  abbreviating^  that  which  Marshall  and  Story  have 
reduced  to  the  last  analysis,  and  the  impossibility  of  stating  with 
their  accustomed  clearness  and  perspicuity  the  fundamental  rules 
of  interpretation  which,  under  the  leadership  of  the  chief  justice, 
the  court  of  ultimate  resort  has  applied,  and  continues  to  apply, 
to  that  supreme  law,  in  the  light  of  and  in  conformity  to  which  all 
other  laws.  State  and  national,  are  to  be  read,  expounded  and 
administered. 

Interpretation,  exposition  and  construction.  This  was  the  work 
to  which  Marshall  gave  his  great  powers,  with  the  most  unspar- 
ing labor.  He  invented  no  new  rules  of  interpretation--  He  resorted 
to  no  strange  or  hitherto  unknown  canons  of  construction.  Arti- 
ficial reasoning  was  as  foreign  to  his  nature  as  was  the  fear  of 
adverse  criticism  when  declaring  the  conviction  to  which  patient 
investigation  and  sound  judgment  pointed  the  way.  With  him  as 
its  chief,  the  great  court  brushed  aside  the  phantom  of  judicial 
encroachment  on  legislative  functions  which  some  of  those  who 
opposed  the  adoption  of  the  constitution  had  vigorously  pressed 
on  the  attention  of  the  people. 

In  the  first  case  in  which  the  court  (after  Marshall  became 
chief  justice)  adjudged  the  invalidity  of  a  congressional  enactment 
as  outside  of  constitutional  warrant,  it  also  declined  to  exercise 
the  jurisdiction  the  invalid  statute  had  attempted  to  xonf er.  To 
the  question  whether  an  act  of  Congress  repugnant  to  the  consti- 
tution binds  the  court  and  obliges  them  to  give  it  effect,  it  was 
answered  that  "if  a  law  be  in  opposition  to  the  constitution, — if 
both  the  law  and  the  constitution  apply  to  a  particular  case,  so 
that  the  court  must  either  decide  that  case  comformably  to  the 
law,  disregarding,  the  constitution,  or  comformably  to  the  consti- 
tution, disregarding  the  law, — the  court  must  determine  which  of 
these  conflicting  rules  governs  the  case.  This  is  of  the  very  essence 
of  judicial  duty.  If,  then^  the  courts  are  to  regard  the  constitu- 
tion, and  the  constitution  is  superior  to  an  ordinary  act  of  the  leg- 
islature, the  constitution,  and  not  such  ordinary  act,  must  govern 
the  case  to  which  they  both  apply,"  This  answer  seems  axiomatic 
to  the  lawyer  of  to-day,  but  it  did  not  appear  so  to  the  lawyer  of  a 
hundred  years  ago. 

In  1785  the  legislature  of  Rhode  Island  impeached  the  judges  of 
that  State  for  their  temerity  in  refusing  to  enforce  unconstitu- 
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tional  legislation,  and  in  1807  and  1809  Ohio  judges  were  impeached 
for  a  like  offense.  Patrick  Henry,  in  the  Virginia  convention, 
expressed  doubt  as  to  whether  the  Federal  judiciary  would  have 
the  courage  to  declare  congressional  legislation  unconstitutional. 
Speaking  for  the  Virginia  judges  who  had  done  so,  he  exclaimed: 
"Yes,  sir;  our  judges  opposed  the  acts  of  the  legislature.  We  have 
this  land-mark  to  guide  us.  They  had  the  fortitude  to  decree  that 
they  were  the  judiciary,  and  they  oppose  unconstitutional  acts. 
Are  you  sure  that  your  Federal  judiciary  will  act  thus?  Is  that 
judiciary  so  well  constituted  and  so  independent  of  other  branches 
as  our  State  judiciary?  Where  are  your  land-marks  in  this  govern- 
ment? I  will  be  bold  to  say  that  you  cannot  find  any.  I  take  it  as 
the  highest  encomium  on  this  country  that  the  acts  of  the  legisla- 
ture, if  unconstitutional,  are  liable  to  be  opposed  by  the  judiciary." 

A  quiet  and  unobtrusive  Richmond  lawyer  who  sat  in  that  Vir- 
ginia con  vention — a  colleague  of  the  eloquent  Henry — ^fifteen  years 
later  established  the  land-marks  inquired  for,  and  proved  to  the 
country  that  the  Federal  judiciary  was  so  well  constituted  that  it 
had  the  fortitude  and  courage  to  oppose  unconstitutional  legisla- 
tion, and,  better  still,  the  moderation  and  forbearance  to  decline 
jurisdiction  not  conferred  by  the  constitution,  and  which  Congress, 
though  it  might  proffer,  had  no  authority  to  confer. 

Asserting  the  power  and  duty  of  opposing  Congress  when  the 
constitution  so  required,  the  Supreme  Court  set  the  example  of 
restraining  itself,  and  confidence,  though  said  to  be  a  plant  of  slow 
growth,  soon  became  the  connecting  link  between  the  people  and 
that  high  tribunal.  Convinced  that  the  judiciary  was  the  guardian 
of  the  constitution,  and  that  in  consequence  of  such  guardianship 
the  government  of  the  Union  is  a  government  of  laws  and  not  of 
men,  confidence  ripened  into  respect  and  admiration,  and  the  Su- 
preme Court  insensibly  secured  and  assumed  the  position  intended 
for  it  by  the  framers  of  the  constitution.  It  took  its  place  as  a 
co-ordinate  department  of  government,  with  a  hold  on  the  people 
as  strong  as  that  of  any  other  department.  This  hold  has  been 
maintained  through  all  the  changes,  all  the  upheavals  and  all  the 
trjring  contests  of  the  century  which  has  just  been  transformed 
into  "the  eternal  landscape  of  the  past." 

It  is  not  fair  to  say  that  the  court  had  failed  in  securing  public 
confidence  up  to  the  advent  of  John  Marshall  as  its  chief  justice. 
It  is  not,  however,  unfair  or  unjust  to  say  that  public  attention 
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had  not  been  specifically  directed  to  its  field  of  labor,  and  that  the 
litigation  it  had  theretofore  considered  had  not  been  of  the  char- 
acter and  importance  to  attract  general  public  notice,  in  the  face 
of  the  political  interests  excited  by  the  law-making  department 
and  the  personal  consideration  enjoyed  by  the  eminent  men  who 
had  occupied  the  chief  executive  office  of  th!e  Union. 

From  February  4,  1801,  till  his  death,  on  July  6, 1835,  as  far  as  it 
was  possible,  John  Marshall  sank  his  personality  in  the  court  of 
which  he  was  the  presiding  justice.  As  a  public  character  he  was 
no  longer  one  of  the  people.  As  the  chief  justice  he  was  the  con- 
crete representative  of  the  law.  Through  him,  and  through  the 
great  court  of  which  he  was  the  acknowledged  leader,  the  law  of 
the  land  day  by  day  pronounced  its  judgments,  and  before  he  was 
called  to  his  eternal  rest  the  constitution,  which  at  the  beginning 
appeared  an  undeveloped  skeleton,  took  on  the  form  of  consistence, 
beauty  and  harmony,  and  from  an  apparently  tongueless  automa- 
ton became  a  breathing,  speaking  and  directing  potentiality. 

Viewed  from  our  present  standpoint,  we  see  that  the  constitu- 
tion, as  the  plan  of  government,  is  as  remarkable  for  its  arrange- 
ment of  subjects  as  for  the  concise  and  appropriate  language  in 
which  the  will  of  the  people  is  expressed.  It  was  happily  said  on 
a  great  occasion  by  David  Dudley  Field,  that  there  is  scarcely  .an- 
other instrument  to  which  the  rule  noscitur  a  sociis  can  be  better 
applied  for  its  interpretation.  This  rule  the  chief  justice  and  his 
associates  for  thirty-four  years  applied  with  undeviating  fidelity 
and  comprehensive  intelligence.  From  Marhury  v.  Madison  to  Bar* 
ran  v.  BaUimore,  (the  last  case  in  which  the  chief  justice,  as  the 
organ  of  the  court,  discussed  a  constitutional  question,)  the  work, 
not  of  creation  but  of  development,  steadily  progressed  in  the 
manifestation  of  the  true  character  and  capabilities  of  the  plan 
of  government  which,  at  the  time  of  its  adoption,  was  understood 
and  appreciated  by  scarcely  a  tithe  of  those  who  participated  in 
its  creation. 

It  would  be  out  of  place  to  attempt,  and  the  occasion  will  not 
permit,  an  exhaustive  review  of  the  connection  of  the  chief  justice 
with  our  judicial  system  or  of  his  labors  in  harmonizing  and  de- 
veloping that  system.  He  was  a  party  man  but  not  a  partisan. 
He  distinguished  clearly  between  principles  and  policies.  A  fed- 
eralist of  the  school  of  Washington,  he  was  as  moderate  in  the  ex- 
pression of  his  views  as  he  was  steadfast  and  inflexible  in  def end- 
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ing  them.  Popular  clamor  could  neither  move  him  from  the  line 
of  duty  as  he  saw  it,  nor  seduce  him  into  a  course  that  did  not 
commend  itself  to  his  Judgment  and  his  conscience.  He  and  his 
associates  on  the  Supreme  bench  were  not  the  favorites  of  the  ad- 
ministration that  came  into  power  a  month  after  he  assumed  the 
office  of  chief  justice.  If  for  thirty-five  years  the  national  execu- 
tive and  the  national  legislature  were  not  the  unfriendly  critics 
of  the  court  they  certainly  were  not  its  partisans  or  apologists. 
It  is  probably  better  for  the  country  and  for  the  court  that  such 
was  the  case.  Opposition  promoted  the  independence  of  the  in- 
dividual Judges  and  tended  to  define  and  establish  the  extent  of 
judicial  authority,  and  to  mark  the  lines  of  Judicial  duty  with 
technical  accuracy  and  precision. 

Under  the  leadership  of  Marshall  the  court  rejected  the  dogma 
of  strict  construction,  but  did  so  without  accepting  or  adopting  its 
counterpart.  Alexander  Hamilton  defines  the  rules  of  legal  in- 
terpretation to  be  the  rules  of  common  sense  adopted  by  the  courts 
in  the  construction  of  laws.  The  deliverances  of  the  chief  Justice 
in  QtMxms  v.  Ogden^  Cohens  v.  Virginia,  and  Osborne  v.  The  Bank,  af- 
ford striking  examples  of  the  application  of  common  sense  in  the 
interpretation  of  the  organic  law.  To  say  that  "men  whose  inten- 
tions require  no  concealment  generally  employ  the  words  which 
most  directly  and  aptly  express  the  ideas  they  intend  to  convey," 
and  that  the  makers  of  the  constitution  "must  be  understood  to 
have  employed  words  in  their  natural  sense  and  have  intended 
what  they  have  said,"  joins  conviction  with  simplicity,  and  appeals 
directly  to  the  common  sense  of  the  layman  as  well  as  the  lawyer, 
and  of  the  uncultured  man  as  well  as  the  scholar.  Such  rules  do 
not  conflict  in  principle  with  Mr.  Jefferson's  rule,  that  on  every 
question  of  constitutional  construction  we  should  carry  ourselves 
back  to  the  time  when  the  constitution  was  adopted  and  recollect 
the  spirit  manifested  in  the  debates,  instead  of  trying  what  mean- 
ing may  be  squeezed  out  of  the  text  or  invented  against  it,  and 
conform  to  the  probable  one  in  which  it  was  passed;  nor  with  his 
other  rule,  that  "when  an  instrument  admits  of  two  constructions, 
— the  one  safe,  the  other  dangerous;  the  one  precise,  the  other  in- 
definite,—I  prefer  that  which  is  safe  and  precise." 

No  one  has  figured  in  American  affairs  who  understood  better 
or  more  thoroughly  appreciated  the  fact  that  "truth  makes  all 
things  plain,"  and  against  the  truth  as  Chief  Justice  Mabshall 


Digitized  by 


Google 


24  Marshall  Day  Celebration.  DJI  Dl. 

presented  it,  casuistry  and  ingenuity  struggled  in  vain  to  secure  a 
foothold.  It  was  said  by  William  Wirt  that  no  one  could  mistake 
his  style— "the  words  so  completely  matched  the  thought."  The 
justice  of  this  epigram  is  exemplified  in  the  compendium  of  consti- 
tutional construction  expressed  by  the  chief  justice  in  his  dissent- 
ing opinion  in  Ogden  v.  Saunders:  "The  intention  of  the  instrument 
must  prevail.  *  »  »  This  intention  must  be  collected  from  its 
word&  *  *  ♦  Its  words  are  to  be  understood  in  that  sense  in 
which  they  are  generally  used  by  those  for  whom  the  instrument 
was  intended.  *  *  ♦  Its  provisions  are  neither  to  be  restricted 
into  insignificance,  nor  extended  to  objects  not  comprehended  in 
them  nor  contemplated  by  its  framers."  Dignified,  concise  and 
complete,  the  accuracy  of  the  conclusions  is  equaled  only  by  the 
simplicity  and  clearness  of  the  statement. 

The  chief  justice  was  a  steadfast  defender  of  the  theory  that 
the  authority  of  the  United  States  was  derived  from  the  people, 
but  he  did  not  agree  with  those  who  argued  from  this  postulate 
that  the  grants  were  made  by  the  people,  disassociated  from  their 
relations  to  their  individual  States.  When  this  claim  was  pressed 
on  his  attention  he  responded  that  "no  political  dreamer  was  ever 
wild  enough  to  think  of  breaking  down  the  lines  which  separate 
the  States  and  of  compounding  the  American  people  in  one  com- 
mon mass;  of  consequence,  when  they  act  they  act  in  their  States." 

He  did  not  agree  with  those  who  claim  that  the  States  were 
never  separately  sovereign  or  individual,  but  independent  only  as 
members  of  the  American  Union,  before,  as  well  as  after,  the 
acceptance  and  adoption  of  the  constitution.  He  considered  the 
original  confederation  a  league  of  sovereign  and  completely  inde- 
pendent States,  but  held  that  the  Union,  under  the  constitution, 
created  a  government  which,  though  limited  in  its  objects,  is  su- 
preme with  respect  to  those  objects.  He  did  not  differ  from  Mr. 
Jefferson's  theory  that  "our  citizens  have  wisely  formed  themselves 
into  one  nation  as  to  others,  and  several  States  as  among  them- 
selves. To  the  United  States  belong  the  external  and  mutual  re- 
lations; to  each  State  severally  the  care  of  our  persons,  our  prop- 
erty, our  reputation  and  religious  freedom." 

Miss  Martineau,  who  was  in  Washington  the  last  winter  of  the 
long  service  of  the  chief  justice,  describes  him  and  the  Supreme 
Court  in  these  words:  "At  some  moments  this  court  presents  a  sin- 
gular spectacle.    I  have  watched  the  assemblage  while  the  chief 
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justice  was  delivering  a  judgment;  the  three  judges  on  either  hand, 
gazing  at  him  more  like  learnero  than  associates.  Webster,  stand- 
ing firm  as  a  rock,  his  large,  deep-set  eyes  wide  awake,  his  lips 
compressed  and  his  whole  countenance  in  that  intense  stillness 
which  instantly  fixes  the  eye  of  a  stranger.  Clay,  leaning  against 
the  desk  in  an  attitude  whose  grace  contrasts  strangely  with  the 
slovenly  make  of  his  dress,  his  snuff-box  unopened  in  his  hand,  his 
small,  gray  eye  and  placid  expression  carrying  an  expression  of 
pleasure,  which  redeems  his  face  from  its  unaccountable  common- 
ness. The  Attorney  General,  his  fingers  playing  among  his  papers, 
his  quick,  black  eyes  and  thin,  tremulous  lips  for  once  fixed,  his 
small  face,  pale  with  thought,  contrasting  remarkably  with  the 
other  two.  Those  men,  absorbed  in  what  they  were  listening  to, 
thinking  neither  of  themselves  nor  of  each  other,  while  they  were 
watched  by  the  groups  of  idlers  and  listeners  around  them, — the 
newspaper  corps,  the  dark  Cherokee  chiefs,  the  stragglers  from 
the  far  west,  the  gay  ladies  with  their  waving  plumes,  and  the 
members  of  either  House  that  had  stepped  in  to  listen,— all  of  these 
have  I  seen  at  one  moment  constitute  one  silent  assemblage  while 
the  mild  voice  of  the  chief  justice  sounded  through  the  court." 

MabshaUj,  Webster,  Clay  and  the  associate  justices,  the  sen- 
ators and  representatives,  the  gay  ladies,  the  newspaper  men,  the 
dark  Cherokees,  and  the  English  woman  who  caught  and  preserved 
the  picture,  have  long  since  gone  to  their  long  accounts,  but  the 
scene  breaks  on  our  eyes  to-day  as  vividly  as  it  appeared  to  those 
who  beheld  it  sixty-five  years  ago.  The  mild  voice  of  the  great 
chief  justices  still  sounds  through  the  high  court, — ^yea,  through  the 
courts  of  all  enlightened  countries, — and  will  continue  to  sound  as 
long  as  wisdom  and  justice  and  reason  shall  travel  hand  in  hand 
with  the  law. 

The  name  of  John  Marshall  is  so  inseparably  connected  with 
the  court  over  which  he  for  so  many  years  presided  that  it  may  not 
be  inappropriate  to  consider  for  a  moment  the  character  and  dig- 
nity of  that  court.  Its  jurisdiction,  original  and  appellate,  extends 
to  all  cases,  in  law  and  equity,  arising  under  the  constitution  and 
laws  of  the  United  States  and  of  treaties  made  under  their  author- 
ity; to  all  cases  affecting  ambassadors,  ministers  and  consuls;  to 
all  cases  of  admiralty  and  maritime  jurisdiction;  to  controversies 
between  two  or  more  States;  between  citizens  of  different  States; 
between  citizens  of  the  same  State  claiming  lands  under  grants  of 
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different  States,  and  between  a  State,  or  the  citizens  thereof,  and 
f  oreigfn  States,  citizens  or  subjects.  No  other  court  compares  with 
it  in  jurisdiction,  power  or  independence.  Writings  concerning  the 
Supreme  Court  when  Marshall  was  yet  the  chief  justice,  DeToc- 
queville,  having  first  referred  to  its  general  jurisdiction,  continued: 
"In  the  nations  of  Europe  the  courts  of  justice  are  only  called  upon 
to  try  controversies  of  private  individuals,  but  the  Supreme  Court 
of  the  United  States  summons' sovereign  powers  to  its  bar.  When 
the  clerk  of  the  court  advances  to  the  step  of  the  tribunal  and 
simply  says,  'The  State  of  New  York  v.  The  State  of  OhiOf^  it  is  impos- 
sible not  to  feel  that  the  court  which  he  addresses  is  no  ordinary 
body,  and  when  it  is  recollected  that  one  of  those  parties  repre- 
sents one  million  and  the  other  two  millions  of  men,  one  Is  struck 
by  the  responsibility  of  the  seven  judges  whose  decision  is  about 
to  satisfy  or  disappoint  so  large  a  number  of  their  fellow-citizens. 
*  *  *  The  peace,  the  prosperity  and  the  very  existence  of  the 
Union  are  vested  in  the  hands  of  the    *    ♦    *    judges." 

For  the  organization  and  leadership  of  this  court,  with  its  un- 
paralleled powers  and  far-reaching  authority,  John  Marshall 
seems  to  have  been  specially  set  apart  by  nature.  He  may  not 
have  been  as  deeply  read  in  the  literature  of  the  law  as  some  of 
his  professional  brethren  or  as  some  of  his  judicial  associates;  in 
statecraft  he  may  have  had  his  superiors;  in  constructive  ability 
he  was  not  the  equal  of  Hamilton  and  as  a  political  philosopher 
was  inferior  to  Jefferson;  but  no  man  of  his  day, — not  even  Madi- 
son,— was  more  thoroughly  imbued  with  the  spirit  of  the  constitu- 
tion or  more  familiarly  acquainted  with  the  causes  that  led  to  its 
formation  or  with  the  ends  and  purposes  it  was  intended  to  accom- 
plish, or  more  capable  of  applying  its  provisions  to  the  events  that 
necessarily  followed  its  adoption. 

If  it  be  true,  as  was  said  by  one  of  his  friends,  that  a  truly  great 
judge  belongs  to  an  age  of  political  liberty  and  public  morality 
and  is  the  representative  of  the  abstract  justice  of  the  people,  it 
is  equally  true  that  when  John  Marshall  was  made  chief  justice 
the  age  and  the  occasion  and  the  great  judge  came  together.  It 
was  said  of  him  by  an  eminent  Englishman  that  "his  work  of  build- 
ing up  and  working  out  the  constitution  was  accomplished  not  so 
much  by  the  decisions  he  gave  as  by  the  judgments  in  which  he 
expounded  the  principles  of  these  decisions, — ^judgments  which, 
for  their  philosophical  breadth,  the  luminous  exactness  of  their 
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reasoningf  and  the  fine  political  sense  which  pervaded  them,  have 
never  been  surpassed  and  rarely  equaled  by  the  most  famous  tribu- 
nals of  modern  Europe  or  of  ancient  Rome.  He  grasped  with  ex- 
traordinary force  and  clearness  the  cardinal  idea  that  the  creation 
of  a  national  government  implies  the  grant  of  all  such  subsidiary 
powers  as  are  requisite  to  the  effectuation  of  its  main  powers  and 
purposes;  but  he  developed  and  applied  this  idea  with  so  much 
prudence  and  sobriety,  never  treading  on  purely  political  grounds, 
never  indulging  the  temptation  to  theorize,  but  content  to  follow 
out  as  a  lawyer  the  consequences  of  legal  principles,  that  the  con- 
stitution seemed  not  so  much  to  rise  under  his  hands  to  its  full 
stature  as  to  be  gradually  unveiled  by  him,  until  it  stood  revealed 
in  the  harmonious  perfection  of  the  form  which  its  founders  de- 
signed." 

Not  alone  in  the  field  of  constitutional  law  did  the  chief  justice 
excel.  The  novel  character  and  the  fundamental  nature  of  the 
propositions  involved  in  constitutional  interpretation  attracted 
attention  that  would  not  have  been  directed  to  a  court  with  no  au- 
thority other  than  that  of  applying  and  enforcing  a  system  of  ju- 
risprudence resting  on  precedent  and  statute,  and  venerable  alone 
from  the  traditions  of  the  past.  International  law,  maritime  and 
admiralty  jurisdiction,  the  law  merchant,  and  all  branches  of  mu- 
nicipal law,  were  involved,  at  one  time-  or  another,  in  the  litiga- 
tion disposed  of  while  MABSHALii  was  on  the  bench.  I  do  not  need 
to  say  that  the  opinions  of  the  court,  and  notably  those  prepared 
by  the  chief  justice,  took  rank  with  the  best  that  came  from  the 
most  enlightened  courts  of  the  world,  and  were  everywhere,  as 
they  yet  are,  received  as  the  highest  authority. 

Independent  of  and  aside  from  the  unexampled  jurisdiction  nec- 
essarily following  the  power  and  duty  of  American  judges  to  pass 
on  the  authority  of  the  law-making  power,  Marshall,  in  the  arena 
of  pre-existing  jurisprudence,  rivaled  Mansfield  as  a  common  law 
judge  and  surpassed  Eldon  as  a  chancellor.  He  was  not  merely  a 
great  lawyer  and  a  great  judge,  but  as  a  lawyer  and  judge  he  shone 
with  such  resplendent  greatness  that  the  world  has  well-nigh  for- 
gotten his  accomplishments  as  a  writer  and  his  capacity  as  a  states- 
man. He  served  less  than  six  months  in  the  Federal  House  of 
Representatives,  yet  at  the  end  of  that  brief  period  was  recognized 
as  the  leading  member  of  his  party  and  the  ablest  defender  of  the 
administration  in  power.    The  short  time  he  acted  as  Secretary 
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of  state  g'ave  him  no  opportunity  to  demonstrate  his  capacity  for 
dealings  with  foreign  affairs.  Outraged  by  both  France  and  Great 
Britain,  the  United  States  occupied  a  humiliating  position.  Too 
proud  to  submit  to  insults  and  too  weak  to  resent  them,  they  could 
only  hope  to  contend  with  either  of  those  nations  by  taking  ad- 
vantage of  the  war  going  on  between  them.  Under  these  depress- 
ing surroundings  Marshall  still  had  the  courage  to  declare  that 
the  United  States  did  not  hold  themselves  in  any  degree  responsi- 
ble to  Prance  or  Great  Britain  for  their  negotiations  with  the 
other  of  those  powers,  and  that  they  had  repelled,  and  would  con- 
tinue to  repel,  Injuries  not  doubtful  in  their  nature  and  hostilities 
not  to  be  misunderstood.  Whether,  if  Marshall  had  remained  in 
the  State  department,  the  war  with  Great  Britain,  which  com- 
menced in  1812,  would  have  been  precipitated  at  an  earlier  day,  is 
one  of  those  propositions  about  which  no  satisfactory  opinion  can 
be  formed.  Certain  it  is,  that  during  Mr.  Jefferson's  administra- 
tion, and  during  the  first  term  of  Mr.  Madison's,  we  did  submit  to 
injuries  not  doubtful  and  to  hostilities  that  could  not  be  misun- 
derstood. 

It  is  not  to  be  said  that  the  opinions  of  Judge  Marshall  have 
never  been  questioned  or  disputed.  Several  of  them  have  been 
modified  and  some  virtually  overruled.  Many  who  recognize  his 
greatness  as  a  lawyer  and  his  superiority  as  a  judge  decline  to  ac- 
cede jto  his  reasoning  in  some  instances  or  to  the  justice  of  his  con- 
clusions in  others.  There  is,  however,  a  general — I  may  say  almost 
universal — concensus  of  opinion  that  he  was  entitled  to  the  posi- 
tion he  won  in  public  estimation  as  the  ablest  constitutional  law- 
yer of  his  day  and  the  greatest  judge  the  country  has  yet  produced. 

The  problems  arising  out  of  our  late  treaty  with  Spain  have 
awakened  a  new  interest  in  constitutional  law.  Students  are 
eagerly  searching  the  opinions  of  the  Supreme  Court  rendered 
while  Marshall  was  the  chief  justice,  and  on  every  hand  those 
opinions  are  being  patiently  and  laboriously  investigated,  with  the 
assurance  that  they  will  shed  light  on  the  difficult  questions  with 
which  the  executive,  legislative  and  judicial  departments  of  the 
government  are  now  beset.  The  cases  of  Lougborough  v.  Blake  and 
American  Ins,  Co.  v.  Canter,  have  taken  on  new  importance  and  have 
again  become  land-marks  in  the  literature  of  constitutional  law. 
Although  Lougborough  v.  Blake  involved  the  single  question  whether 
Congress  had  the  right  to  impose  a  direct  tax  on  the  District  of 
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Columbia,  the  reasoning^  of  the  decision,  it  is  claimed,  carries  the 
constitution  to  the  remotest  confines  of  all  the  domain  over  which 
the  jurisdiction  of  the  United  States  may  extend,  however  ac- 
quired, by  whom  peopled,  and  without  regard  to  the  possibilities 
of  establishing  order  or  maintaining  peace  through  literal  obedi- 
ence to  constitutional  limitations. 

As  the  converse  of  this  proposition,  it  is  urged  that  when  we 
find  the  Supreme  Couj-t,  as  in  the  case  of  The  Cherokee  Nation  v. 
The  Stale  of  Georgia^  declaring  that  the  Indian  countries  are  ad- 
mitted to  comprise  part  of  the  United  States,  and  are  so  com- 
pletely under  the  sovereignty  and  dominion  of  that  government 
that  an  attempt  to  acquire  the  lands  or  to  form  political  connec- 
tions with  the  Indian  tribes  would  be  an  invasion  of  our  territory 
and  an  act  of  hostility  to  our  government,  and  then  find  it  declared 
in  the  case  of  Worcester  v.  Georgia  that  we  have  by  repeated  treaties 
recognized  and  treated  the  Indian  nation  as  distinct  political  com- 
munities, having  territorial  boundaries  within  which  their  author- 
ity is  exclusive,  we  are  tempted  to  ask  why  those  treaties  have 
been  upheld  and  enforced  by  the  courts,  if  the  constitution,  ex  pro- 
prio  vigore,  extends  to  all  countries  that  may  become  subject  to  the 
dominion  or  jurisdiction  of  the  United  States.  The  great  court 
over  which  John  Masshall  presided  and  the  reputation  and  in- 
fluence of  which  he  did  so  much  to  establish,  continues  to  perform 
its  duties  and  exercise  its  functions  as  the  arbiter  of  final  resort 
in  all  cases  of  constitutional  difficulty,  and  some  of  these  interest- 
ing questions  are  now  before  it  for  adjudication. 

It  is  fortunate  that  we  have  a  tribunal  commanding  public 
respect  and  public  confidence,  the  mandates  of  which  the  people 
accept  without  regard  to  political  affiliations  or  to  pre-conceived 
opinions.  This  tribunal  has  nothing  to  do  with  questions  of  policy, 
or  with  the  motives  of  Congress,  or  with  the  wishes  of  the  Presi- 
dent. To  the  constitutional  power  of  the  legislative  and  executive 
departments  the  courts  address  their  attention,  and  this  is  the 
beginning  and  the  end  of  their  duty  and  jurisdiction.  In  yielding 
obedience  to  the  decrees  of  the  courts  we  do  not  obey  the  judges, 
but  the  constitution  and  the  law,  and  obedience  to  law  is  the  first 
duty  of  the  citizen.  Among  the  greatest,  if  not  the  very  gfreatest, 
achievement  of  John  Marshall  was  his  successful  inculcation 
of  this  lesson, — a  lesson  that  elevates  the  law,  promotes  good  order 
and  insures  the  stability  of  government.  As  was  impressively  said 
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by  Sir  James  Bryce,  it  forms  the  mind  and  temper  of  the  people, 
trains  them  to  habits  of  legality,  strengthens  their  conservative 
instincts  and  their  sense  of  the  value  of  stability  and  permanence 
in  political  arrangement.  It  makes  them  feel  that  to  comprehend 
their  supreme  instrument  of  government  is  a  personal  duty  incum- 
bent on  each  of  them,  and  familiarizes  them  with  and  attracts 
them  by  ties  of  pride  and  reverence  to  those  fundamental  truths 
on  which  the  constitution  is  based. 

After  he  had  served  twenty-eight  years  on  the  Supreme  bench, 
John  Marshall,  at  the  instance  of  his  immediate  neighbors,  took 
his  seat  as  a  member  of  the  convention  called  by  Virginia  to  amend 
and  reform  the  constitution  which  she  adopted  in  1776.  No  such 
body  of  men  ever  came  together  in  any  other  State  of  the  Union. 
As  members  of  that  convention  sat  William  Branch  Giles,  the 
Governor  of  the  commonwealth;  Littleton  W.  Tazewell,  a  Senator 
in  Congress;  John  Randolph,  of  Roanoke;  Philip  Pendleton  Bar- 
bour, the  statesman  and  jurist;  Benj.  Watkins  Leigh,  afterwards 
a  United  States  Senator;  James  Madison  and  James  Monroe,  ex- 
Presidents  of  the  United  States;  John  Marshall,  chief  justice 
of  the  Supreme  Court,  and  many  others  whose  fame,  though  less 
extended,  were  distinguished  for  ability  and  learning.  A  cotem- 
porary  writer,  sketching  the  chief  justice  at  this  period,  said  of 
him  that  "his  appearance  was  revolutionary  and  patriarchal.  Tall, 
in  a  long  surtout  of  blue,  witl^  a  face  of  genius  and  an  eye  of  fire, 
his  mind  possessed  the  rare  faculty  of  condensation.  He  distilled 
an  argument  down  to  its  essence."  In  this  convention,  speaking 
in  defense  of  the  county  court  system  of  Virginia,  John  Marshall 
gave  expression  to  his  conception  of  the  character  and  duties  of 
the  judiciary  in  this  language:  "Advert,  sir,  to  the  duties  of  a 
judge.  He  has  to  pass  between  the  government  and  the  man  whom 
that  government  is  prosecuting;  between  the  most  powerful  indi- 
vidual in  the  community  and  the  poorest  and  most  unpopular.  It 
is  of  the  last  importance  that  in  the  exercise  of  these  duties  he 
should  observe  the  utmost  fairness.  Need  I  press  the  necessity  for 
this?  Does  not  every  man  feel  that  his  own  personal  security  and 
the  security  of  his  property  depend  on  that  fairness?  The  judicial 
department  comes  home  in  its  effects  to  every  man's  fireside.  It 
passes  on  his  prosperity,  his  reputation,  his  life,  his  all.  Is  it  not 
to  the  last  degree  important  that  he  should  be  rendered  perfectly 
and  completely  independent,  with  nothing  to  influence  or  control 
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him  but  God  and  his  conscience?  ♦  »  »  I  have  always  thought, 
from  my  earliest  youth  until  now,  that  the  greatest  scourge  an 
angry  heaven  ever  inflicted  upon  an  ungrateful  and  sinning  people 
was  an  ignorant,  corrupt  and  dependent  judiciary."  If  John  Mar- 
shall had  no  other  claim  on  the  American  people,  the  utter- 
ance of  these  sublime  sentiments  would  entitle  him  to  perpetual 
remembrance. 

His  public  life  commenced  with  the  revolutionary  war.  He  lived 
through  the  critical  period  of  our  country,  from  the  close  of  that 
war  to  the  organization  of  the  government  under  the  constitution. 
Devoted  to  the  union  of  the  States,  he  was  an  ardent  friend  and  a 
supporter  of  the  constitution.  Without  pretending  to  respect  the 
voice  of  the  people,  emotionally  or  hysterically  expressed,  John 
Marshall  let  no  opportunity  pass  to  announce  that  the  people 
are  the  source  of  all  power,  and  that  their  will,  within  the  limi- 
tations they  have  permanently  established,  when  regularly  and 
deliberately  declared,  is  the  law  of  the  land.  His  theory  of  our 
government  was:  "That  the  people  have  an  original  right  to  es- 
tablish for  their  future  government  such  principles  as  in  their 
opinion  shall  most  conduce  to  their  own  happiness,  is  the  basis  on 
which  the  whole  American  fabric  has  been  erected.  The  exercise 
of  this  original  right  is  a  very  great  exertion;  nor  can  it  nor  ought 
it  to  be  frequently  repeated.  The  principles,  therefore,  so  estab- 
lished, are  deemed  fundamental,  and  as  the  authority  from  which 
they  proceed  is  supreme  and  can  seldom  act,  they  are  designated 
to  be  permanent.  This  original  and  supreme  will  organizes  the 
government  and  assigns  to  different  departments  their  respective 
powers.  It  may  stop  here  or  establish  certain  limits  not  to  be 
transcended  by  those  departments." 

He  did  not  reason  after  the  manner  of  the  philosophers,  who 
deal  alone  with  abstract  principles.  He  did  not  express  himself 
in  the  language  of  the  poet.  He  did  not  attempt  to  show,  nor  did 
he  believe,  that  the  maxim  vox  populi  vox  Dei  is  or  ever  was  to  be 
accepted  as  literally  correct,  but  he  always  recognized  that  in  free 
governments,  sovereignty,  in  the  most  comprehensive  sense,  re-" 
sides  with  and  inheres  in  the  people.  Organized  government  em- 
braces that  portion  of  the  original  and  illimitable  power  of  the 
people  they  may  choose  to  impart  to  the  agencies  they  institute. 
Original  sovereignty  is  one  thing,  delegated  sovereigfnty  another, 
— ^and  this  distinction  he  never  lost  sight  of.    He  realized  to  the 
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fullest  extent  that  "power  in  the  people  is  like  light  in  the  sun — 
native,  origfinal,  inherent,  and  unlimited  by  anything  human.  In 
government  it  may  be  compared  with  the  reflected  light  of  the 
moon,  for  it  is  only  borrowed,  delegated,  and  limited  by  the  inten- 
tion of  the  people  whose  it  is  and  to  whom  governors  are  to  con- 
sider themselves  as  responsible,  while  the  people  are  responsible 
only  to  God,  themselves  being  the  losers  if  they  pursue  a  false 
scheme  of  politics.  ** 

Constitutions  do  not  create  individual  rights  or  impart  them  to 
those  by  whom  constitutions  are  ordained.  The  rights  of  persons 
are  original— not  delegated.  Magna  charta,  bills  of  right,  the 
petition  of  right,  and  our  State  and  Federal  constitutions,  are  in- 
tended to  guarantee,  preserve  and  protect  those  attributes  of  men 
that  are  inherent  and  indefeasible.  Government  is  a  necessity 
with  civilized  man,  but  it  emanates  from  the  sovereignty  of  the 
people  and  remains  at  all  times  subject  to  such  changes  or  modi- 
fications as  that  sovereignty  may  decree.  The  philosophy — I  may 
say  the  framework — of  our  government  was  thus  epitomized  by  the 
great  chief  justice:  "When  the  American  people  created  a  na- 
tional legislature,  with  certain  enumerated  powers,  it  was  neither 
necessary  nor  proper  to  define  the  powers  retained  by  the  States. 
These  powers  proceeded  not  from  the  people  of  America,  but  from 
the  people  of  the  several  States,  and  remain  after  the  adoption  of 
the  constitution  what  they  were  before,  except  so  far  as  they  may 
be  abridged  by  that  instrument."  He  was  a  "State's  rights"  man 
in  that  he  respected  and  on  all  occasions  upheld  the  rights  and 
powers  reserved  by  the  States  and  the  people,  but  he  undeviatingly 
advocated  "the  preservation  of  the  general  government,  in  its 
whole  constitutional  vigor,  as  the  sheet  anchor  of  our  peace  at 
home  and  safety  abroad." 

I  am  admonished  by  the  hour  that  I  cannot  follow  further  the 
story  of  his  great  performances.  Full  of  years  and  full  of  honors 
he  passed  from  life's  labors  to  his  eternal  rest.  His  works  live 
after  him.  They  are  the  daily  companion  of  every  American  law- 
yer and  the  vade  mecum  of  every  American  court.  "His  setting  sun 
loomed  out  in  cloudless  splendor  as  it  sank  below  the  horizon.  The 
last  light  shot  up  with  a  soft  and  balmy  transparency,  as  if  the 
beams,  while  yet  reflected  back  on  this  earth,  were  but  ushering 
in  the  morn  of  his  own  immortality." 
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One  further  thought  and  I  shall  have  finished  the  task  assig^ned 
me.  Great  as  were  the  intellectual  powers  of  John  Marshall  and 
pre-eminent  as  were  the  services  he  rendered  as  the  first  judicial 
officer  of  the  republic,  he  could  scarcely  have  attained  the  command- 
ing- position  conceded  him  by  his  own  and  succeeding  generations 
without  the  loyal,  generous  and  earnest  support  of  the  profession 
which  still  delights  to  do  him  honor.  The  members  of  that  pro- 
fession have  always  taken  an  active  part  in  the  vicissitudes  of 
society  and  always  exercised  a  dominating  infiuence  in  public  af- 
fairs. They  do  not  constitute  a  class,  privileged  or  otherwise. 
They  come  to  the  bar  from  every  walk  of  life  and  from  every  pur- 
suit or  avocation  in  which  the  people  engage.  They  are  always  in 
touch  with  those  from  whom  they  spring.  The  advocates  of  order 
and  regularity,  they  are  the  last  to  compromise  with  innovation. 
Revering  precedent,  they  are  naturally  conservative.  Believing 
in  stable  government,  their  conception  of  real  freedom  is  subordi- 
nation to  the  reasonable  rules  and  regulations  dictated  by  experi- 
ence for  the  government  of  men,  but  they  are  also  sticklers  for 
the  equal  protection  of  the  law  and  for  its  due  and  regular  admin- 
istration. With  them  the  courts  are  the  visible  organs  of  legiti- 
mate authority,  and  the  judges  the  personal  representatives  of  the 
dignity  and  majesty  of  the  law.  Hence  it  was  not  unnatural,  it 
was  to  be  expected,  that  from  the  beginning  the  eyes  of  the  Ameri- 
can bar  should  be  turned  to  the  high  court  whose  jurisdiction  and 
power  exceeded  that  of  any  other  judicial  tribunal  in  the  world; 
and  when  its  decisions  proved  equal  to  the  important  questions  it 
was  called  on  to  adjudicate,  and  its  opinions  spoke  the  language 
of  exhaustive  research,  profound  learning  and  exalted  ability,  the 
bar  of  the  country  took  up  the  championship  of  the  court  and  the 
defense  of  its  great  leader  against  the  attacks  of  political  oppo- 
nents, and  against  the  hostile  criticisms  of  those  whose  business  it 
was  to  denounce  without  consideration  and  to  condemn  without 
reason.  Identified  with  the  court,  as  its  officers  and  advisers,  were 
such  counsel  as  Webster,  Tilghman,  Rawle,  Dexter,  Wirt,  Pinck- 
ney,  Nicholas,  Harper,  Leigh,  and  a  host  of  others  whose  fame 
reached  every  section  of  the  country,  and  whose  names  gave  char- 
acter and  standing  to  the  American  bar  of  the  earlier  days  of  the 
nineteenth  century.  Those  exalted  characters  added  luster  to  the 
court  in  which  they  practiced  their  profession  and  inspired  the 

191-« 


Digitized  by 


Google 


34  Marshall.  Day  Celebration.  [IJl  111. 

public  with  confidence  and  respect  for  that  august  tribunal.  As 
their  successors  we  are  here  to  re-assert  the  continued  and  un- 
abated adherence  of  the  bar  to  the  courts  of  our  country,  State 
and  national,  and  to  keep  alive  the  memory  of  that  great  jurist, 
the  purity  of  whose  life,  public  and  private,  and  the  grandeur  of 
whose  judicial  achievements,  portray,  as  they  illustrate,  all  that 
is  elevating  and  ennobling  in  the  profession  of  which  we  are  proud 
to  be  accounted  members. 

To  the  dignified,  able  and  distinguished  court  in  whose  presence 
I  stand  and  at  whose  bar  I  have  had  the  privilege  and  the  honor  to 
speak,  to  the  Bar  Association  of  Illinois,  whose  guest  I  am,  and  to 
all  who  have  honored  me  by  their  presence  to-day,  I  return,  in  the 
fullness  of  my  heart,  the  thanks  I  find  myself  unable  fittingly  and 
appropriately  to  express  in  words. 

On  behalf  of  the  court  Mr.  Chief  Justice  Carroll  C. 
Boggs  responded,  as  follows: 

It  was  a  favorite  expression  of  Mr.  Carlyle  that  "the  history  of 
a  nation  is  the  biography  of  its  great  men."  The  soldier  who  has 
carried  the  flag  of  his  country  to  victory  in  the  field  of  war,  the 
sailor  who  has  triumphed  in  battle  on  the  sea,  and  the  orator  who 
correctly  interprets  and  gives  eloquent  expression  to  the  cher- 
ished ideas  and  beliefs  of  the  people,  have  always  aroused  public 
enthusiasm,  received  ovations  while  living,  and  the  anniversaries 
of  the  great  events  of  their  lives  have  been  commemorated  by 
their  grateful  countrymen.  The  labors  which  ennoble  the  life  and 
character  of  a  great  judge  relate  to  and  deal  with  the  liberty, 
safety  and  security  of  life  and  person  of  the  individual  and  the 
preservation  of  the  rights  of  property  of  every  person,  natural  or 
artificial;  and  in  a  court  of  review  those  labors,  exacting  and  ar- 
duous, are  performed  in  the  seclusion  of  the  conference  room  or 
the  quiet  of  the  chamber  or  library,  and  though  in  their  nature 
wanting  in  that  which  so  readily  attracts  the  attention  or  wins  the 
plaudits  of  the  busy  citizen,  equally  demand,  if  a  judge  has  proven 
worthy,  upright,  truly  great,  just  and  impartial  in  his  position, 
that  his  biography,  with  that  of  the  soldier,  the  sailor  and  the 
orator,  should  be  deemed  a  part  of  the  history  of  his  race  and 
his  country. 

I  do  not,  however,*  presume  to  attempt  to  add  anything  to  what 
has  been  so  eloquently  and  completely  said  of  Chief  Justice  Mab- 


Digitized  by 


Google 


IJI H]  Marshall  Day  Celebration.  35 

SHALL  in  the  address  of  Senator  Lindsay.  Chief  Justice  Marshall 
knew  how  to  be  a  great  and  dignified  judg-e  and  at  the  same  time 
a  plain  and  unpretentious  American  citizen.  He  possessed  a  pow- 
erful mind  and  an  incorruptible  character,  and  to  these  qualities 
all  parties  and  all  beliefs  can  join  in  rendering  tribute. 

The  thoug-hts  which  are  brought  uppermost  in  the  mind  by  as- 
sociation of  ideas  connected  with  the  theme  of  the  address  to  which 
we  have  listened  relate  to  the  long,  weary  road  along-  which  man- 
kind has  traveled  to  attain,  protect  and  secure  that  deg-ree  of 
freedom  and  happiness  enjoyed  under  the  institutions  of  our  gov- 
ernment. Other  people  than  ours  may  have  lived  or  may  now  live 
under  just  laws,  equitably  and  fairly  executed;  but  the  safety  of  a 
free  man  is  that  he  lives  in  a  government  where  the  power  and  au- 
thority to  govern  rest  in  the  people  upon  whom  the  laws  are  to 
operate,  and  where  the  law-maker  is  restricted  by  constitutional 
limitations  to  the  enactment  of  only  just  and  equitable  laws,  and 
where  all  who  are  or  may  be  empowered  to  aid  in  the  administra- 
tion of  those  laws  are  also  checked  and  guarded  by  the  wise  and 
wholesome  limitation  of  a  written  constitution. 

It  is  possible  a  wise  and  humane  ruler,  though  possessed  of  des- 
potic power,  may  grant  his  subjects  wise  and  just  laws.  The  lib- 
erty and  security,  however,  of  the  citizen  demand  the  governed 
shall  be  the  judge  of  what  is  wise  and  just,  and  shall  not  be  left 
unprotected  against  a  possibly  unwise  and  despotic  ruler.  A  free 
people  cannot,  therefore,  be  said  to  be  those  who  live  where  good 
and  wholesome  laws  exist  and  are  equitably  administered,  but  those 
who  live  under  a  government  so  constitutionally  guarded  and  lim- 
ited that  oppressive  laws  cannot  be  enacted  or  arbitrary  power 
exercised  by  those  in  authority. 

A  written  constitution  guaranteeing  freedom  and  justice  to 
every  person,  and  placing  limitations  upon  the  power  of  every  de- 
partment of  the  government  and  upon  the  haste  and  passion  of  the 
people  themselves,  and  an  independent  judiciary  empowered  to 
support  the  organic  law  against  every  contravening  enactment, 
every  attempted  violation  of  the  limitation  placed  on  official 
power,  every  outbreak  of  popular  clamor,  is  the  surest  safeguard 
of  the  life,  liberty  and  property  of  any  people  that  the  brain  or 
conscience  of  man  has  ever  devised.  The  necessity  for  preserv- 
ing inviolate  the  organic  law  of  the  nation  and  of  the  respective 
States,  each  State  being  sovereign  except  in  so  far  as  its  sovereign 
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power  has  been  deleg'ated  to  the  national  union  of  the  States,  can 
not  be  too  strongly  impressed  on  the  mind  of  the  citizen,  the  ex- 
ecutive, the  law-maker  and  the  judiciary.  Worthy  to  be  treasured 
are  these  words,  the  utterances  of  the  late  Judge  Cooley:  "The 
habit  of  mind  which  consents  to  the  doing"  of  constitutional  wrong 
even  when  it  is  supposed  some  temporary  good  may  be  accom- 
plished, should  be  recognized  as  a  foe  to  constitutional  limitations 
and  securities,  and  which,  therefore,  at  any  cost,  must  be  corrected." 

How  naturally,  under  the  influence  of  this  occasion,  the  mind 
recurs  to  the  marvelous  growth  of  the  principles  of  human  free- 
dom under  the  conserving  force  of  our  system  of  written  constitu- 
tions, and  with  what  conscious  and  laudable  pride  do  we  contemplate 
the  contributions  of  the  American  people  to  the  principles  on 
which  are  bottomed  the  rights  and  liberties  of  the  race.  It  was 
our  forefathers  who  overturned  the  dogma  which  prevailed  in  all 
monarchies  that  each  human  being  owed  perpetual  allegiance 
to  the  reigning  family  of  the  land  of  his  or  her  birth,  and  intro- 
duced into  the  law  of  nations,  and  caused  to  be  lirmly  intrenched 
and  established  there,  the  doctrine  that  every  person  possessed 
the  indefeasible  and  inalienable  right  to  absolve  himself  or  her- 
self, at  will,  from  all  obligation  of  loyalty  to  king  or  crown  and 
transfer  his  fealty  to  the  free  institutions  of  our  republic.  In  this 
land  of  ours,  for  the  first  time,  a  general  government  was  founded 
on  a  written  constitution  granting  to  each  department  of  the  gov- 
ernment such  power,  of  any  character  or  degree,  as  it  is  permitted 
to  exercise,  and  here  it  is  we  find  in  the  different  States  the  people 
as  the  repository  of  all  power  to  govern,  causing  to  be  set  forth  in 
written  State  constitutions  the  restrictions  and  limitations  on  both 
the  legislative  and  executive  branches  of  the  local  government 
that  they  have  in  their  own  wisdom  deemed  essential  to  protect 
the  public  against  encroachments  on  the  part  of  those  in  author- 
ity. We  were  the  first  among  the  powers  of  the  earth  to  abandon 
the  kingly  dogma  that  governments  were  established  among  men 
through  gracious  power  divinely  vested  in  some  vaunted  "defender 
of  the  faith,"  and  to  declare  and  effect  a  complete  and  permanent 
separation  of  church  and  State  and  to  establish  religious  freedom 
as  an  article  of  organic  law. 

The  honest  debtor  has  been  freed  from  the  possibility  of  im- 
prisonment by  the  creditor,  the  wife  emancipated  from  oppressive 
domination  of  the  husband.    An  act  not  unlawful  when  committed 
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cannot  be  declared  to  be  a  crime  and  made  punishable  by  future 
enactment.  The  obligations  of  lawful  contracts  are  preserved 
from  all  that  would  impair  them.  Private  property  is  protected 
ag-ainst  seizure  for  public  use  except  upon  just  compensation.  The 
undue  severity  of  the  old  criminal  laws,  prescribing  punishments 
often  capricious  and  always  cruel,  has  given  way  to  more  humane 
provisions,  and  we  have  entered, — experimentally,  at  least,— -on 
the  policy  of  pronouncing  indeterminate  sentences  and  granting 
paroles  to  many  of  those  who  have  been  convicted  of  violating  the 
provisions  of  our  criminal  code.  The  youthful  offender  finds  the 
place  of  his  confinement  a  home  and  a  school,  and  his  punishment 
only  such  as  tends  to  correct  and  reform  him. 

Lands  have  been  made  freely  alienable  and  the  ownership  of 
the  soil  and  a  home  encouraged.  Beneficent  enactments  protect 
the  homestead  of  the  householder  and  his  family,  the  household 
goods,  personal  apparel  and  the  implements  of  his  occupation  from 
forced  sale.  Schools  are  maintained  free  and  convenient  to  the 
pupils,  and  the  nation  contains  a  smaller  proportion  of  illiterates 
and  a  larger  proportion  of  those  who  read  and  write  than  any  other 
government.  The  insane,  the  deaf  and  dumb,  the  blind  and  those 
of  feeble  mind  have  substantially  been  adopted  as  the  wards  of  the 
State,  and  the  public  treasury  is  charged  with  the  burden  of  ame- 
liorating, if  it  may,  their  afflictions.  Freedom  of  the  press  and  of 
speech  has  been  assured,  save  only  as  to  restrictions  necessary  to 
the  right  and  reputation  of  the  citizens,  and  it  may  safely  be  pre- 
dicted the  problem  arising  out  of  the  control,  ownership  and  oper- 
ation of  all  public  utilities  will  be  adjusted  with  due  regard  to  the 
rights  of  the  public  in  every  business  impressed  with  the  public 
use,  and  in  harmony  with  the  constitutional  principle  tbat  every 
person,  natural  or  artificial,  is  entitled,  in  person  and  property,  to 
the  equal  protection  of  the  law  and  to  the  benefit  of  every  organic 
provision  for  the  protection  of  the  rights  of  property. 

All  this,  and  much  more  that  time  will  not  permit  to  be  adverted 
to,  has  been  accomplished  to  add  to  the  liberty  and  happiness  of 
man.  More  remains  to  be  done,  for  the  reason  the  development  of 
civilization  must  continue, — perhaps  is  infinite;  but  our  funda- 
mental laws  provide  for  their  own  enlargement  by  amendments  to 
meet  the  varying  or  increasing  advancement  of  the  race.  A  dis- 
position to  make  frequent  changes  in  our  constitutions  is  unfor- 
tunately ever  present.    The  visionary  reformer,  who  is  swift  to 
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substitute  Utopian  dreams  for  the  actual  experience  of  ages;  the 
restless  agitator,  who  exalts  unrestricted  license  above  liberty  un- 
der the  law;  those  who,  under  the  stress  of  adverse  circumstances, 
weakly  and  rashly  chafe  at  every  obstacle  to  temporary  relief; 
those  who  cherish  schemes  which  contemplate  the  exaction  of  bur- 
densome and  unconstitutional  rates  of  taxation;  he  who  is  ready 
to  tear  down  for  the  mere  pleasure  he  finds  in  rebuilding;  he  who 
finds  pleasure  in  tearing  down  without  any  thought  of  restoring, 
and  those  who  refuse  to  recognize  that  real  reforms  cannot  be 
crystallized  into  law  until  their  merits  have  secured  lodgment  in 
the  public  mind,  are  all  ready  to  lead  an  assault  on  the  existing 
organic  law  of  the  State.  But  the  bulwark  of  safety  is  the  prac- 
tical, conservative  sound  sense,  intelligence  and  patriotism  of  the 
masses  of  our  people.  Trained  to  govern  themselves,  proud  of 
their  institutions,  the  common,  plain  people  may  be  safely  trusted 
to  consider  prudently  and  determine  with  caution  and  wisdom 
when  and  whether  the  further  development  of  our  citizenship  shall 
require  that  amendment  be  made  to  the  organic  law  in  the  Union 
or  in  the  States,  and  to  effect  any  needed  changes  without  violence 
to  social  order,  the  destruction  or  impairment  of  personal  or  prop- 
erty rights,  or  in  any  manner  disturbing  the  established  institu- 
tions that  constitute  the  foundation  on  which  now  so  securely  rest 
the  best  hopes,  desires  and  ambitions  of  mankind. 

Hon.  George  T.  Page,  of  Peoria,  addressed  the  court, 
as  follows: 

May  U  please  the  court — At  the  beginning  of  the  nineteenth  cen- 
tury, when  our  nation,  with  its  untried  constitution,  was  confronted 
with  many  perplexing  and  difficult  questions,  the  people  of  this 
country  were  more  fortunate  than  they  knew  in  seeing  John  Mar- 
shall become  chief  justice  of  the  Supreme  Court  of  the  United 
States.  And,  too,  at  the  beginning  of  the  twentieth  century,  when 
new  and  important  questions  are  again  confronting  us,  when  new 
policies  are  being  tried,  the  nation  is  again  fortunate  in  seeing  the 
bench  and  bar  of  every  State  engaged  in  the  study  of  the  life  and 
works  of  the  great  chief  justice  and  in  the  celebration  of  the 
one-hundredth  anniversary  of  his  appointment. 

About  two  years  ago  the  Hon.  Isaac  N.  Phillips,  now  the  oflScial 
reporter  of  this  court,  in  an  address  upon  John  Marshall,  said: 
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"Whoever  shall  popularize  the  fame  of  John  Marshall  will  do  an 
inestimable  service  to  the  history  of  this  country."  It  seems  to 
me  that  this  celebration  will  do  much  to  bring  into  popular  favor 
the  name  and  works  of  John  Maeishall,  and  for  the  purpose  of 
further  accomplishing  this  object  and  of  perpetuating  the  able 
and  interesting  address,  I  suggest  that  these  proceedings  be  spread 
upon  the  records  of  this  court  and  published  in  the  official  Reports 
of  this  court. 

In  accordance  with  the  motion  of  Mr.  Page  it  was  or- 
dered that  the  proceedings  of  the  day  be  spread  upon  the 
records  of  the  court  and  published  in  its  official  Reports. 
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IN   MEIMORIAM. 


JESSE  J.  PHILLIPS-WILLIAM  J.  ALLEN. 


Pbocex3[>inos  in  the  Supreme  Court  op  Illinois,  at  Spring- 
field, ON  Wednesday,  June  5, 1901,  being  of  the 
June  Term  of  that  Year. 


The  Hon.  Jesse  J.  Phillips,  one  of  the  Justices  of 
the  Supreme  Court,  died  at  Hillsboro,  Illinois,  on  Febru- 
ary 16, 1901.  The  Hon.  William  J.  Allen,  Judge  of  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois,  died  at  Hot  Springs,  Ark.,  on  January  26, 
1901.  At  the  June  term,  1901,  of  the  Supreme  Court,  on 
the  5th  day  of  June  the  following  proceedings  were  had: 

Judge  S.  P.  Shope,  addressing  the  court,  said: 

May  U  please  the  court— By  direction  of  the  Chicago  Bar  Assocla- 
tion  I  present  to  this  court  the  following-  brief  memorial  upon  the 
life  and  services  of  the  late  Justice  Jesse  J.  Phillips,  as  prepared 
by  the  committee  of  that  association  appointed  for  that  purpose, 
and  1  move  that  the  same  be  spread  upon  the  records  of  this  court: 

"On  Saturday,  the  16th  day  of  February,  1901,  Jesse  J.  Phillips, 
one  of  the  justices  of  this  court,  died  at  his  home  in  Hillsboro, 
Illinois,  and  two  days  later,  amid  a  great  concourse  of  sorrowing 
neighbors  and  friends,  was  committed  to  his  last  earthly  resting 
place.  At  the  time  of  his  death  he  was  sixty-four  years  of  age. 
He  was  admitted  to  practice  as  an  attorney  of  this  court  on  the 
11th  day  of  January,  1861,  and  at  once  entered  into  the  active  prac- 
tice of  his  profession.  Upon  the  breaking  out  of  the  late  civil  war 
he  enlisted,  and  upon  the  organization  of  the  Ninth  regiment  of 
Illinois  volunteers  was  elected  its  major.  Upon  the  expiration  of 
the  term  of  enlistment  the  Ninth  regiment  was  re-organized,  to 
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serve  for  three  years  or  during"  the  war.  He  was  ag^ain  elected 
major,  and  soon  after  promoted  to  the  lieutenant-colonelcy  of  the 
reg-iment,  and  subsequently  breveted  for  gallant  and  meritorious 
conduct.  His  promotion  to  the  lieutenant-colonelcy  bears  date 
December  2, 1861.  He  remained  in  active  service  in*  the  field  three 
years  and  five  months,  retiring-  September  1, 1864. 

''A  narration  of  the  military  record  of  this  gallant  Illinois  sol- 
dier would  involve  a  practical  recital  of  the  history  of  the  great 
battles  within  the  border  States.  To  re-count  those  in  which  he 
was  engaged  would  render  necessary  a  repetition  of  the  incidents 
of  sixty-eight  battles  and  minor  engagements,  in  all  of  which,  with 
a  single  exception,  he  was  with  and  frequently  in  command  of  his 
regiment.  This  exception  is  the  second  battle  of  Corinth.  His 
absence  from  that  battle  was  due  to  a  wound  received  at  Shiloh. 
It  is  not  the  purpose  of  this  paper  to  do  more  than  express,  in  pass- 
ing, the  profound  admiration  of  the  bar  of  Chicago  for  the  heroic 
deeds  and  sacrifices  of  this,  one  of  the  foremost  of  the  Union  sol- 
diers, who  received  encomiums  in  the  field  and  from  his  superiors 
as  one  of  the  bravest  and  most  tactful  commanders.  He  was  a  fear- 
less, skillful  and  masterly  leader,  and  the  history  of  the  civil  war 
has  rendered  his  name  imperishable. 

"Upon  his  retirement  from  the  army  he  returned  to  his  home 
in  Illinois  and  resumed  the  practice  of  his  chosen  profession,  meet- 
ing with  marked  success.  As  a  lawyer  he  prepared  his  cases  with 
painstaking  care  and  ability.  He  extended,  and  always  received, 
the  utmost  courtesy  from  the  courts  and  opposing  counsel.  His 
word,  once  given,  was  never  forfeited  or  retracted.  His  profes- 
sional career  was  marked  everywhere  by  the  highest  sense  of  pro- 
fessional ethics  and  honor.  It  is  said  of  him  that  he  never  sought 
for  a  client  that  which  he  did  not  himself  sincerely  believe  to  be  the 
client's  just  due;  that  his  first  aim  was  to  learn  with  accuracy  the 
facts  of  his  case,  and  then  present  them  to  the  court  and  to  apply 
thereto  the  law  as  he  understood  it.  He  early  won  the  confidence 
of  the  bench  and  the  bar  and  the  people,  not  only  as  an  upright  and 
just  man,  but  as  an  able,  honest  and  fearless  lawyer  and  advocate. 

"When  called  upon  to  preside  as  judge  of  the  circuit  court  of 
this  circuit  he  served  with  distinguished  ability.  He  gave  to  the 
hearing  and  decision  of  the  cases  before  him  always  a  patient  and 
thorough  consideration.  His  quick  perception  enabled  him  to  dis- 
cover the  shams  too  often  resorted  to,  and  his  mature  and  ripened 
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judgment  enabled  him  to  reach  just  conclusions.  His  popularity 
with  the  bar  and  the  people  of  his  circuit  was  perhaps  unequaled, 
and  certainly  never  surpassed,  by  one  holding  that  exalted  position. 

**He  was  appointed  by  this  court  to  the  Appellate  bench  of  the 
Fourth  District,  and  served  with  marked  ability  until  his  elevation 
to  this  bench.  Upon  the  demise  of  the  late  Judge  John  Scholfield, 
Judge  Phfllips  logically,  and  practically  by  unanimous  consent, 
became  his  successor.  He  entered  into  the  discharge  of  the  duties 
of  justice  of  the  Supreme  Court  of  Illinois  at  its  June  term,  1893. 
He  came  to  this  bench  well  equipped  for  the  discharge  of  his  duties. 
His  discipline  as  a  lawyer,  his  experiences  upon  the  circuit  and 
Appellate  bench,  and  his  broad  training  in  the  affairs  of  life,  well 
fitted  him  for  the  work.  However^  it  may,  perhaps,  be  said  that 
no  one  came  to  this  bench  under  more  trying  circums'tances.  Not- 
withstanding his  many  years  of  experience  as  judge  of  the  circuit 
and  Appellate  courts,  he  knew,  as  a  successor  of  Judge  Scholfield, 
his  opinions  would  be  criticised  and  compared  with  those  of  that 
distinguished  jurist.  To  take  up  the  work  and  follow  in  the  foot- 
steps of  one  who  was  considered  pre-eminently  a  great  jurist, — to 
take  up  the  great  work  that  his  great  predecessor  had  laid  down, — 
while  stimulating  to  his  ambition  was  a  task  requiring  bravery 
and  self-reliance. 

"He  entered  upon  this  work  with  that  energy  and  honesty  of 
purpose  which  had  characterized  him  in  every  phase  of  life  and  in 
the  discharge  of  every  public  and  private  duty.  He  was  always 
courteous,  tolerant  of  the  views  and  opinions  of  his  brethren  of 
the  bench  and  of  the  bar,  and  yielded  readily  to  authority,  or  when- 
ever convinced,  by  argument,  of  the  rightfulness  of  any  position. 
The  bar  of  the  State  recalls  with  pleasure  his  attentive  listening 
to  the  arguments  of  counsel  and  his  ready  comprehension  of  the 
points  urged  upon  the  consideration  of  the  court.  The  conception 
of  the  bar  was,  and  is,  that  he  regarded  his  duty  as  a  member  of 
this  court  and  of  the  inferior  courts  over  which  he  presided,  to  be, 
to  investigate  the  law  and  the  facts,  and  to  apply  the  law,  as  he 
understood  it,  to  the  facts  of  the  particular  case  under  considera- 
tion. No  one  knowing  him  ever  doubted  that  he  had  the  courage 
of  his  convictions, — that  he  was  never  swerved  by  matters  of  policy, 
but  was  governed  solely  by  his  conception  of  what  was  justice  and 
the  law,  as  he  understood  it,  in  the  particular  case.  He  was  an 
earnest,  industrious  and  painstaking  judge,  a  generous  and  incor- 
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ruptible  man  and  a  brave  and  conscientious  lawyer.  As  a  member 
of  the  Appellate  Court,  and  ag^aln  of  this  court,  the  clearness  of 
his  statements  and  the  irresistible  logic  of  his  opinions  have  elic- 
ited, and  will  elicit,  the  admiration  of  the  bar  and  bench  of  the 
country. 

*T?he  members  of  the  Chicago  Bar  Association  recognize  that 
in  the  death  of  Justice  Jesse  J.  Phillips  the  State  has  lost  one  of 
its  most  faithful  and  useful  servants,  the  bench  one  of  its  bright- 
est members,  they  a  true  and  valued  friend.  Everywhere,  whether 
amidst  the  strife  of  battle,  or  as  a  lawyer,  or  discharging  judicial 
functions,  or  in  his  intercourse  with  his  fellow-men,  he  met  the 
just  expectation  of  the  people.  His  courtesy  and  uniformly  loving 
kindness  endeared  him  to  the  people,  and  his  learning,  ability  and 
integrity  commanded  the  admiration  of  the  bar  and  of  the  bench, 
and  his  work  as  a  jurist  will  be  a  monument  to  his  memory  more 
lasting  than  enduring  bronze  or  marble." 

Judge  Shope,  continuing,  said: 

May  it  please  your  honors — It  has  been  truly  said  that  there  is 
nothing  in  the  duties  of  a  judge  to  excite  the  enthusiastic  admira- 
tion of  the  populace;  that  a  judge,  toiling  among  books  and  rec- 
ords,— a  martyr  to  his  sense  of  duty, — is  not  a  spectacle  to  elicit 
the  applause  of  the  multitude.  Such  a  life  is  too  barren  of  tragic 
incidents  and  too  unromantic  to  be  embalmed  in  story  or  in  song, 
and  yet  to  those  able  to  appreciate  the  beneficence  of  such  a  life 
it  is  most  grand  and  heroic.  In  our  complex  system  of  laws,  em- 
bodying principles  derived  from  the  civil,  common,  ecclesiastic  and 
statute  laws,  and  forming  under  the  hand  of  the  wise  judge  a  har- 
monious whole,  the  people  are  unable  to  perceive  the  force  that 
guides  and  secures  protection,  peace  and  happiness  to  mankind, — 
far  more  valuable  in  their  results  than  a  life,  however  brilliant, 
which  is  devoted  to  the  perpetuation  of  individual  fame,  whether 
it  be  amidst  wars  or  in  the  executive  or  administrative  guidance 
of  the  State. 

Legislatures,  composed  mainly  of  those  who  are  unfitted  by  study 
and  experience  to  ascend  those  heights  where  they  may  view  the 
growth  of  the  law  as  it  has  kept  pace  with  the  advancing  civiliza- 
tion of  the  race,  can  only  be  expected  to  legislate  in  view  of  the 
new  conditions  or  emergencies  that  may  arise.  Such  legislation 
is  valuable  only  to  the  great  structure  of  the  law  in  so  far  as  it 
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tends  to  cryctallize  into  law  the  better  and  more  advanced  thought 
of  the  people.  Laws  thus  passed  are  necessarily  incong-ruous,  and 
form  a  system  of  patch- work  incapable  of  complete  administration 
without  construction  and  interpretation.  So  it  is  that  material 
thus  brought  into  existence  must  be  "labored  into  shape,"  that  the 
beauty  and  solidity  of  the  structure  of  the  law  in  its  entirety  may 
not  be  destroyed.  This  labor  falls  to  the  courts  of  last  resort,  and 
he  who  achieves  distinction  because  of  his  skill,  ability  and  devo- 
tion to  this  great  work  has  a  right  to  claim  the  gratitude  of  his 
countrymen. 

To  this  class  of  benefactors  of  his  race  the  distinguished  judge 
whose  life  we  commemorate  to-day  justly  belongs.  That  he  was  a 
many-sided  man  is  unquestionably  true;  and  it  is  equally  true  that 
in  every  walk  of  life  wherein  he  trod  he  impressed  upon  the  gen- 
eration that  he  was  a  leader  of  men.  As  a  lawyer  he  early  won 
distinction  as  a  fearless  and  able  advocate,  a  studious  and  pains- 
taking jurist;  and  it  is  this  phase  of  his  life  that  we  are  more 
particularly  called  to  consider  to-day.  In  the  great  civil  war  his 
achievements  were  marvelous,  and  won  the  encomiums,  not  only 
of  the  people,  but  of  those  best  qualified  to  judge  of  his  merits. 
His  wonderful  endurance  and  personal  courage,  his  unsurpassed 
gallantry  as  a  soldier,  his  ability  as  a  commander  and  his  ready 
acquisition  of  the  arts  of  war,  together  with  his  brilliant  achieve- 
ments, have  gone  into  the  history  of  his  country,  and  he  will  be 
remembered  as  a  distinguished  military  chieftain  while  the  history 
of  that  war  is  read. 

It  is,  however,  as  a  lawyer,  judge  and  man  that  I  would  speak  of 
him.  I  doubt  if  any  man  ever  came  to  this  bench  with  a  stronger 
determination  to  perform  every  duty,  to  fulfill  every  obligation  of 
the  station,  more  resolutely  than  did  Judge  Phillips.  His  long 
experience  as  a  lawyer,  both  in  the  practice  and  in  the  circuit  and 
Appellate  Courts,  gave  him  strength  and  confidence  in  his  ability 
to  perform  the  duties  of  this  high  office.  How  he  performed  these 
duties  his  work  upon  this  bench  and  the  volumes  of  its  Reports 
more  eloquently  tell  than  any  words  of  encomium  that  I  might 
utter  in  this  presence. 

It  will  undoubtedly  always  be  a  pleasure  to  the  members  of  this 
court  who  were  his  associates  upon  the  bench,  to  recall  his  affabil- 
ity and  courteousness  toward  his  brethren,  in  the  conference  room 
and  elsewhere.    However  taxing  and  arduous  the  duty,  however 
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great  the  mental  or  physical  strain,  he  rarely,  if  ever,  lost  that 
courteous  bearing  toward  his  fellows,  and  cordial  manners,  which 
marked  him  in  private  life.  Yet  he  will  be  remembered  as  one  who 
always  had  the  courage  of  his  convictions;  while  yielding  readily 
to  authority  if  he  believed  the  authority  to  be  applicable  to  the 
particular  case  under  consideration  and  promotive  of  justice,  yet 
always  standing  up  unflinchingly  for  what  he  believed  to  be  right. 
I  have  sometimes  thought  he  had  less  reverence  for  precedents 
than  some  of  the  judges  that  I  know,  but  I  also  thought  that  this 
want  of  reverence  grew  out  of  the  strong  purpose  of  Judge  Phil- 
lips to  establish  the  right  and  to  do  justice  in  the  particular  case 
he  had  under  consideration. 

He  truly  had  the  elements  of  a  great  judge.  His  ability  to  mas- 
ter the  facts  of  a  case  was  perhaps  not  excelled,  while  his  percep- 
tion of  the  principles  governing  and  controlling  was  in  a  marked 
degree  clear  and  distinct.  He  analyzed  with  great  care  and  pa- 
tience, and  the  cogency  and  force  of  his  reasoning  usually  carried 
conviction.  Although  at  times  suffering  from  ill-health  and  from 
the  wounds  he  had  received  in  defense  of  the  country,  he  yet  per- 
formed each  duty,  and  his  opinions,  even  at  such  times,  were  clear, 
strong  and  concise,  showing  that  he  was  capable  at  all  times  of 
close  and  deep  investigation  and  clear  and  logical  reasoning.  He 
was  best  known  to  the  people  and  State,  undoubtedly,  through  his 
military  and  political  record,  but  he  was  far  better  known  to  the 
bar  and  bench  of  the  State  and  of  the  country  by  his  long,  faithful 
and  successful  career  as  a  judge. 

Judge  Phillips  was  pre-eminently  a  man  of  the  people.  His 
love  for  the  common  people  was  one  of  the  controlling  elements 
of  his  character  and  found  expression  upon  all  fitting  occasions. 
This,  with  an  intense  love  of  justice  and  his  generosity,  formed 
strong,  and  sometimes  controlling,  elements  of  his  character;  and 
especially  so  in  all  matters  of  mere  individual  action.  It  is  not, 
however,  true,  that  in  any  sense  it  controlled  him  as  a  lawyer  or 
a  judge.  He  might  be  misled  by  those  whom  he  loved,  but  never 
consciously;  nor  could  he  be  knowingly  swerved  from  what  he  be- 
lieved to  be  the  right  by  any  considerations,  however  much  they 
appealed  to  his  heart. 

Not  only  was  he  pre-eminently  learned  in  the  law  and  possessed 
of  a  judicial  capacity  of  the  highest  order,  but  he  was  equipped 
with  broad  learning  in  all  those  departments  of  art,  science  and 
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literature  which  make  up  the  sum  of  human  knowledge.  He  was 
a  man  of  broad  reading  and  culture,  and  attained  to  a  very  consid- 
erable distinction  as  a  literary  critic.  His  reading,  aside  from  the 
law,  not  only  aided  in  ripening  his  judgment,  but  gave- him  a  fund 
of  knowledge  applicable  to  the  affairs  of  life  and  a  facility  of  ex- 
pression far  beyond  the  ordinary  lawyer  of  the  day.  Some  of  his 
opinions  furnish  not  only  evidence  of  his  profound  legal  attain- 
ments, his  power  of  statement  and  logical  reasoning,  but  may  well 
be  classed  as  literary  products  of  a  very  high  order. 

As  a  man  he  was  just  and  generous.  He  measured  the  faults 
of  others  with  charity,  and  condemned,  if  condemn  he  must,  with 
regret.  His  own  life  was  an  open  book,  and  it  has  been  truly  said 
of  him  that  "neither  in  peace  nor  in  war  did  he  consciously  do  any 
man  wrong."  It  may  possibly  be  said  of  him  that  he  had  too  little 
regard  for  those  rules  of  society  by  the  observance  of  which  even 
whited  sepulchers  appear  well  before  the  public  gaze.  He  hated 
all  shams  and  pretenses  with  a  religious  hatred,  was  honest  in  his 
own  purpose,  just  in  his  estimate  of  men  and  affairs,  and  had  no 
patience  with  either  hypocrisy  or  pretense. 

He  was  a  loving  and  lovable  man,  a  true  friend,  without  guile, 
deceit  or  hypocrisy.  He  was  a  brave  and  patriotic  soldier,  equal 
to  every  emergency  in  the  dread  hour.  He  was  a  careful,  pains- 
taking and  conscientious  lawyer,  and  had,  as  such,  a  high  appre- 
ciation of  the  dignity  of  the  bench  as  the  representative  of  the 
sovereignty  of  the  people  in  their  collective  capacity,  and  of  the 
importance  of  the  maintenance  of  its  purity  and  independence. 
When  he  came  to  judicial  position  he  carried  with  him  in  the  dis- 
charge of  the  functions  an  appreciative  sense  of  the  dignity  of  his 
olBce,  and  of  the  necessity,  if  civil  government  was  to  endure,  of 
the  great  work  to  be  accomplished  by  the  judiciary. 

As  a  judge  he  sought,  with  all  his  great  ability,  to  magnify  his 
office.  He  labored  to  establish  those  principles  which  he  believed 
to  be  necessary  to  the  preservation  and  protection,  as  well  as  the 
advancement  and  upbuilding,  of  our  rising  civilization.  The  prin- 
ciples established  by  this  court  while  he  was  a  member,  and  in  re- 
spect of  which  he  wrote  and  voiced  the  opinion  of  the  court,  will 
continue  to  be  respected  and  cited  in  the  advancing  years  as  land- 
marks in  the  progress  of  the  civilization  of  the  American  people. 

But  neither  the  ripeness  of  his  judicial  learning  nor  the  gener- 
ous impulses  of  his  heart  could  save  him  from  the  common  fate  of 
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mortality.  His  was  a  strong,  unique  and  picturesque  manhood. 
He  was  a  typical  American  soldier;  a  brave,  daring  and  brilliant, 
but  tactful,  commander.  Upon  his  return  to  civil  life  his  State 
gave  him  its  highest  honors,  and  conferred  upon  him  offices  of  the 
highest  dignity  within  its  gift.  He  so  filled  every  office  and  dis- 
charged every  duty  in  public  and  private  life  as  to  receive  and  re- 
tain the  respect,  confidence  and  veneration  of  the  bar  and  love  of 
the  people.  And  so  on  the  16th  day  of  February,  1901,  he  died,  with 
honors,  unpaled  by  the  sicklied  hues  of  death,  thick  upon  him. 

Had  he  faults?  If  he  had,  none  will  recall  them  now  and  I  will 
not  remember  them,  for 

"Death's  cold,  white  hand  is  like  the  snow 

Laid  softly  on  the  furrowed  hill. 
It  hides  the  broken  seams  below 

And  leaves  the  summit  brighter  still." 

I  may  be  permitted  to  add,  that  there  is  a  prevalent  belief,  es- 
pecially in  the  minds  of  those  who  have  met  with  irretrievable  loss 
and  overwhelming  sorrow,  that  emanations  from  the  Almighty 
beneficence  cannot  be  destroyed.  In  the  physical  world  about  us 
we  see  decay  and  change.  To-day  we  behold  the  rude  clod,  and  to- 
morrow we  grasp  the  beautiful  lily  of  the  valley.  It  returns  again 
to  the  noisome  earth,  and  again  is  re-produced  as  the  fragrant 
rose.  The  form  is  changed  but  no  particle  of  matter  is  lost.  And 
so  it  is  believed  in  the  moral  and  spiritual  world  that  the  good  which 
Cometh  from  the  Father  alone  is  indestructible.  The  seasons  will 
come  and  go;  the  winters  will  cover  with  their  white  mantle  the 
rude  mound  where  he  lies,  only  to  fructify  the  soil,  that  flowers  and 
perpetual  verdure  may  spring  upon  it. 

It  may  be  that  the  good  and  evil  in  men's  lives  are  permitted  to 
grow  together  until  the  harvest,  and  that  the  good  that  cometh 
only  from  the  Father  will  be  gathered  by  him  into  his  garners  and 
the  evil  in  men's  lives  destroyed  as  by  fire.  If  one  has  clothed  the 
naked,  fed  the  hungry,  uplifted  the  fallen,  listened  to  the  cry  of 
distress  and  relieved  the  oppressed  and  the  erring,  the  plaudit  of 
"Well  done,  good  and  faithful  servant,"  is  promised;  and  if  this  be 
so,  may  we  not  believe  that  all  that  marred  the  beauty  and  sym- 
metry of  our  brother's  life, — if  aught  there  was,— lies  hid  in  the 
cerements  that  wrap  his  mouldering  clay,  and  that  he  hals  pushed 
aside  the  portiere  that  divides  mortal  life  from  immortality,  and 
stepped  forth  upon  the  vantage  ground  where  he  may  view  the 
limitless  eternity  of  the  past  and  the  no  less  boundless  eternity  of 
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God's  future?  And  Oh!  if  it  be  that  he  is  there  clothed  upon  with 
every  noble,  good  and  generous  deed  of  his  lif  e» — every  kindly  word 
and  impulse  of  his  soul, — how  like  a  prince  was  he  arrayed  as  he 
went  forth  to  receive  the  welcome  of  his  King  and  Lord! 

Mr.  Justice  Boggs,  on  behalf  of  the  court,  responded 
as  follows: 

The  court  has  listened  with  great  pleasure  to  the  kind  words 
the  bar  of  the  State,  through  its  honored  and  eloquent  representa- 
tive, has  been  pleased  to  say  of  our  late  brother  on  this  bench. 
Judge  Jesse  J.  Phillips  was  indeed  blessed  with  rare  gifts  of  both 
head  and  heart.  It  would  be  but  empty,  unmeaning  and  wholly 
ceremonial  laudation  to  say  he  was  great  in  all  things  and  at  all 
times,  and  exempt  from  every  weakness  of  human  kind.  The  his- 
tory of  the  generations  of  men  since  the  world  began  bears  the 
record  of  but  one  perfect  man, — if  it  be  lawful  to  call  Him  of 
Nazareth  a  man.  The  test  of  character  and  the  grace  of  forgive- 
ness do  not  rest  altogether  on  the  merit  of  good  deeds  performed, 
but  in  a  large  measure  upon  the  temptations  to  error  and  folly 
which  have  been  resisted.  The  wisest  and  best  of  earth  are  not 
exempt  from  all  the  faults  and  follies  of -the  race.  To  quarrel  with 
the  imperfections  of  human  nature  is  to  criticise  the  wisdom  and 
justice  of  the  Maker,  who  is  all-seeing  where  men  are  blind. 

Judge  Phillips  was  a  true  and  loyal  friend,  an  honest  man,  kind 
of  heart,  a  lover  of  the  plain,  common  people,  from  whose  midst  he 
sprang.  He  cared  not  for  rank  or  pride  of  birth.  He  knew  not 
the  love  of  wealth.  His  noble  heart,  full  of  generous  emotions,  re- 
mained untouched  by  the  blight  of  the  greed  of  gain  and  free  from 
the  petrifaction  of  selfishness.  Those  who  would  criticise  must 
admit  his  faults  or  shortcomings  were  without  any  admixture  of 
harmful  intent. 

It  was  his  ruling  desire  that  his  duty  as  a  judge  should  be  well 

performed,  and  that  his  work,  and  the  work  of  the  court,  should 

merit  the  approval  of  the  bar  and  of  the  people.    He  realized  the 

judiciary  In  the  State  and  in  the  nation  constituted,  in  part,  the 

basis  of  government,  and  he  recognized  to  the  fullest  extent  that 

if  public  confidence  in  the  courts  of  last  resort  should  be  shaken, 

the  foundations  on  which  the  institutions  Of  freedom  rest  would 

become  insecure.     But  he  well  knew  it  was  the  matured  or  second 

thought  of  the  public  that  should  be  considered, — not  the  excited 
iw-4 
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emotions  of  the  hour, — and  he  wrought  for  what  seemed  to  him  to 
be  right,  in  the  faith  that  justification  would  follow  calm  reflec- 
tion. He  realized  that  in  a  government  of  the  people  and  by  the 
people  it  is  the  part  of  wisdom  in  the  public  servant  to  await  with 
confidence  the  perfect  work  of  deliberation  and  reason  in  the  pub- 
lic mind.  The  haste  of  passion  and  rashness  of  the  moment  he 
knew  would  subside  and  that  the  conscience  and  good  judgment  of 
the  masses  would  in  the  end  prevail,  and  he  wrought  in  that  view. 

Judge  Phillips  was  not  moved  by  public  clamor.  On  the  bench 
he  was  as  brave  as  on  the  field  of  battle,  and  the  cruel  wounds 
which  scarred  his  body  bore  mute  but  indisputable  evidence  that 
he  possessed  that  courage  which  unflinchingly  faces  death  and 
fears  not.  As  a  magistrate  he  had  the  moral  courage  to  lay  the 
law  as  by  the  line  and  pronounce  judgment  as  by  the  plummet, 
treating  the  parties,  their  condition  in  life,  the  political  aspect 
of  the  controversy,  if  any,  as  but  the  merest  inconsequentialities. 
He  was  a  lover  of  justice  and  mercy,  and  sought  to  exemplify  those 
attributes  of  his  nature  in  every  cause  in  which  he  sat  as  judge. 
He  was  watchful  of  every  safeguard  of  liberty  and  of  the  rights 
of  man, — ^lovcd  our  country,  our  State  and  all  our  institutions  of 
freedom.  In  the  conference  room  he  was  the  soul  of  honor  and 
courtesy.  He  advanced  his  views  with  almost  courtly  grace;  lis- 
tened with  great  respect  to  the  views  of  his  brethren  of  the  bench 
and  gave  consideration  thereto;  was  tolerant  of  the  opinions  of 
others;  firm  in  his  fully  matured  convictions,  but  obedient  to  the 
will  of  the  court  when  authoritatively  expressed.  He  was  jealous 
of  the  good  name  of  the  court  and  of  his  own  official  reputation, 
and  during  all  the  years  of  his  life  no  spot  or  blemish  came  upon 
the  ermine  of  his  office. 

Though  not  favored  with  the  habit  or  disposition  of  continuous 
application,  Judge  Phillips  accomplished  by  the  exercise  of  tre- 
mendous labor  exerted  at  irregular  intervals,  continued  almost 
unceasingly  when  once  begun,  that  which  others  reached  by  the 
more  wholesome  and  healthy  process  of  steady  and  regular  effort. 
When  so  engaged  he  banished  many  of  the  hours  of  sleep,  sum- 
moned every  energy  of  brain  and  nerve,  and  held  them  to  the  task 
without  regard  to  the  demands  of  nature  for  rest  or  opportunity 
for  recuperation.  Ills,  physical  in  character,  growing  out  of  such 
exactions  upon  his  store  of  bodily  and  nervous  vigor,  no  doubt  con- 
tributed to  the  afflictions  which  culminated  in  his  de^th.  His  chair 
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on  this  bench  was  unoccupied  for  more  than  a  year — so  long-  did 

his  splendid  physique  and  indomitable  courage  resist  the  maladies 

which  finally  overcame  him. 

That  which  men  call  death  and  believe  to  be  life  hath  overtaken 

him,  as  it  must  overtake  us,  every  one.    It  was  the  faith  of  the 

good  poet,  Whittier,  that  the  voyage  of  death  leads  to  the  blessed 

isles  of  the  hereafter,  and  of  it  he  sang: 

**I  know  not  where  his  islands  lift 

Their  fronded  palms  in  air, 
I  only  know  I  cannot  drift 
Beyond  his  love  and  care." 

The  members  of  this  court  attended  his  funeral  obsequies  in  a 
body  and  gathered  about  the  casket  in  which  lay  his  lifeless  form 
in  order  to  testify  to  their  esteem  and  respect  for  the  man  and  for 
his  memory. 


At  a  meeting  of  the  bar  of  Sangamon  county,  held  in 
the  citj^  of  Springfield,  a  memorial  was  adopted  upon  the 
death  of  Hon.  William  Joshua  Allen,  late  a  judge  of 
the  United  States  Court  for  the  Southern  District  of  Illi- 
nois. At  said  meeting-  a  committee  was  appointed,  con- 
sisting of  George  W.  Wall,  of  Chicago,  William  W.  Barr, 
of  Carbondale,  and  William  L.  Gross,  of  Springfield,  with 
instructions  to  present  the  said  memorial  of  the  Sanga- 
mon county  bar  to  the  Supreme  Court  of  Illinois.  The 
memorial  was  adopted,  as  follows: 

William  Joshua  Allen  was  admitted  to  the  bar  at  Mount  Ver- 
non on  the  28th  day  of  March,  1848.  He  at  once  entered  upon  the 
practice  of  law  at  Metropolis,  Massac  county.  He  was  enrolling 
and  engrossing  clerk  of  the  House  of  Representatives  in  the  legis- 
lative sessions  of  1849  and  1851.  In  November,  1854,  he  was  elected 
a  member  of  the  House  of  Representatives,  He  was  appointed 
United  States  district  attorney  for  the  Southern  District  of  Illinois 
in  1855,  and  resigned  that  position  in  March,  1859.  Shortly  after, 
he  was  elected  circuit  judge  of  the  Twenty-sixth  circuit,  to  fill  the 
vacancy  occasioned  by  the  death  of  his  father,  Willis  Allen,  and 
served  the  remainder  of  the  term,  when  he  declined  a  re-election. 
In  November,  1881,  he  was  elected  a  member  of  the  constitutional 
convention  which  met  in  January,  1862,  where  he  was  a  member  of 
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the  judiciary  committee  and  chairman  of  the  committee  on  bill  of 
rigfhts.  In  the  spring  of  1862  he  was  elected  a  member  of  Congress, 
and  was  re-elected  in  the  fall  of  that  year.  He  was  elected  a  mem- 
ber of  the  constitutional  convention  which  met  in  December,  1869, 
and  which  framed  the  present  constitution  of  Illinois.  In  that  con- 
vention, also,  he  was  a  member  of  the  judiciary  committee  and 
chairman  of  the  committee  on  bill  of  rights.  In  April,  1887,  he 
was  appointed  judge  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Illinois,  in  which  capacity  he  served  till 
his  death,  January  26, 1901. 

From  the  time  of  his  admission  to  the  bar  he  was  always  promi- 
nent in  politics, — except,  of  course,  while  on  the  bench.  He  was 
extremely  popular  and  influential  with  his  party,  and  was  thor- 
oughly respected  by  political  opponents  for  his  ability  and  candor. 
He  enjoyed  a  most  unusual  share  of  confidence  and  esteem  from 
the  people  at  large  as  well  as  with  party  leaders.  His  personal 
acquaintance  with  all  classes  was  phenomenal.  While  not  on  the 
bench  he  was  also  actively  engaged  in  his  profession.  He  early 
attained  a  positiofi  at  the  very  front,  and  easily  maintained  it. 
He  was  constantly  employed  in  the  most  important  litigation  aris- 
ing in  the  southern  part  of  the  State,  and  was  justly  regarded  for 
many  y^ears  as  the  leading  nisiprius  practitioner  of  that  section. 

As  a  judge  he  was  learned,  dignified,  impartial,  and  always  anx- 
ious to  do  exact  justice.  In  all  the  relations  of  life  he  was  a  model 
of  courtesy  and  kindness.  Having  the  strongest  and  deepest  con- 
victions on  all  subjects  of  general  interest,  he  was  tolerant  of  the 
opinions  of  others.  His  personal  qualities  endeared  him  to  all  who 
knew  him.  His  mental  powers  commanded  universal  admiration, 
and  his  memory  will  be  cherished  in  a  degree  scarcely  ever  ac- 
corded to  men  whose  lives  have  been  mainly  passed  in  the  strug- 
gles of  the  bar  and  of  public  affairs.  ' 

In  presenting  the  above  memorial,  Hon.  George  W. 
Wall,  speaking"  in  behalf  of  the  committee  and  of  the 
Sangamon  County  Bar,  made  the  following  remarks: 

May  it  please  the  court — In  the  death  of  Judge  Allen  Illinois  has 
lost  one  of  her  distinguished  sons.  The  greatness  of  a  State  is 
measured  by  its  men.  Its  cities,  its  railways,  schools,  factories, 
its  farms, — these  are  all  the  work  of  men.  They  are  the  visible 
signs  of  progress.    But  behind  them,  and  sustaining  the  whole 
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fabric,  muet  be  a  system  of  government  and  law,  without  which 
material  growth  is  impossible.  When  a  man  is  engaged  in  the 
moulding  and  administration  of  political  and  legal  affairs,  his  work 
relates  to  the  most  vital  and  important  interests  of  society;  and 
when  for  more  than  fifty  years  he  has  been  so  engaged,  has  done 
his  work  well,  has  won  the  confidence  and  esteem  of  his  fellow-men 
and  has  gone  to  the  grave  in  honor,  it  is  fit  that  some  recognition 
should  be  made  of  his  life  and  services. 

It  was  said  of  old  that  no  man  could  be  counted  happy  while  he 
lived,  because  to  the  most  gifted  and  successful  some  accident, 
some  error,  some  untoward  circumstance,  might  bring  mortifica- 
tion and  distress.  A  long,  bright  day  may  end  in  storm  and  cloud. 
Judge  Allen  was  singularly  fortunate  in  this  respect.  From  the 
beginning  to  the  end  his  day  was  clear.  If  a  few  floating  clouds 
ever  flecked  the  sky,  they  did  not  obscure  the  sun;  and  the  beauty 
of  the  evening  befitted  the  glowing  morn  and  the  glorious  noon-tide. 

Few  men  have  been  more  in  the  glare  of  publicity  and  few  have 
borne  it  better.  Few  men  have  had  clearer  views  of  the  funda- 
mental principles  which  support  a  popular  form  of  government, 
and  few  have  had  more  faith  in  the  inherent  strength  of  popular 
institutions.  He  believed  that  a  free  and  intelligent  people  can 
govern  themselves,  and  that  such  government  is  the  highest  prod- 
uct of  civilization.  As  chairman  of  the  committee  on  the  bill  of 
rights  in  the  convention  which  framed  the  present  constitution  he 
urged  and  secured  the  adoption  of  article  2  of  that  instrument. 
Section  3  of  that  article  contains  provisions  upon  which  he  was 
especially  insistent.  While  he  was  always  orthodox  on  religious 
subjects, — ^living  and  dying  in  the  faith  of  his  church, — ^yet  he 
demanded  that  those  whose  opinions  might  be  deemed  heterodox 
should  be  fully  protected  by  the  organic  law.  The  constitution  of 
1818  declared:  "No  religious  test  shall  be  required  as  a  qualifica- 
tion for  any  oGQce  or  public  trust  under  this  State/*  The  same 
provision  was  placed  in  the  constitution  of  1848.  It  occurred  to 
Judge  Alliin  that  some  honored  citizen,  cultured  and  eloquent, 
who  had  served  his  country  on  the  field  and  in  civil  station,  might 
be  eligible  to  the  highest  office  in  the  State  and  yet  might  be  in- 
competent as  a  witness  because  of  his  religious  belief,  and  he  re- 
wrote the  provision  as  it  appears  in  the  present  constitution:  *'No 
person  shall  be  denied  any  civil  or  political  right,  privilege  or  ca- 
pacity on  account  of  his  religious  opinions."    What  a  step  forward 
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since  the  day  when  Savonarola  was  hanged  in  Florence  by  the 
Pope!  And  since  that  other  day,  a  generation  or  so  later,  when 
Servetus  was  burned  at  the  stake  in  Geneva  by  John  Calvin! 

And  so  Judge  Allen  conceded  to  all  men  the  utmost  liberty  of 
opinion  upon  political  subjects  while  steadfastly  adhering  to  his 
own  views.  He  knew  that  free  thought  and  free  speech  are  indis- 
pensable in  a  free  government,  and  that  the  clash  and  controversy 
of  free  discussion  will  ever  point  the  republic  to  paths  of  safety. 
Yet  no  man  more  thoroughly  hated  anarchy.  He  constantly  ap- 
pealed to  the  constitution  and  the  laws  for  the  guidance  of  the 
citizen  and  the  State,  and  on  all  proper  occasions  he  ardently  de- 
fended these  as  the  bulwarks  of  public  and  private  rights.  Such 
a  man  is  patriotic  in  the  broadest  and  best  sense  of  the  term, 
comprehending  fully  the  sources  and  conditions  and  appreciating 
the  blessings  of  his  government  and  anxious  to  preserve  it  for  all 
posterity. 

The  exercise  of  political  influence  is  not  confined  to  the  office- 
holder or  to  the  party  in  power.  The  system  we  have  was  purposely 
devised  with  a  view  to  the  participation  of  the  whole  people  in 
public  matters,  and  while  a  small  majority  may  from  time  to  time 
determine  what  policies  shall  prevail,  yet  the  active  course  of  the 
minority  will  always  modify  the  attitude  of  the  majority,  and  in 
the  end  reasonably  fair  and  conservative  results  are  obtained. 

Concurrent  with  his  activity  in  politics  was  Judge  Allen's 
professional  career.  There,  also,  he  was  pre-eminent.  His  tem- 
perament and  gifts  fitted  him  for  the  contests  of  the  bar.  His 
mind,  discriminating,  subtle  and  capable  of  long  and  arduous  effort, 
surely  grasped  and  analyzed  the  facts,  and  he  had  rare  power  in 
presenting  the  controlling  features  of  his  case  in  the  most  effect- 
ive way.  This  is  absolutely  essential  to  success,  just  as  it  is  nec- 
essary that  a  painting  should  be  properly  adjusted  to  the  light  and 
then  viewed  from  the  right  standpoint  in  order  to  bring  out  its 
harmonious  effects  and  to  reveal  all  its  beauty.  He  was  a  nisiprius 
lawyer  of  the  best  type;  deferential,  courteous,  self-controlled, 
vigilant,  resourceful,  fully  equipped  at  all  points,  convincing,  mag- 
netic and  true  to  his  cause.  His  judicial  career,  both  earlier  and 
later,  was  most  satisfactory.  To  great  legal  acquirements  and 
experience  he  joined  patience,  careful  consideration,  absolute  im- 
partiality and  sound  judgment.  His  private  character  was  above 
reproach,  and  his  personal  qualities  gave  him  great  popularity 
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with  all  classes.  He  liked  the  people,  and  they  liked,  admired  and 
respected  him. 

His  name  appears  on  the  roll  of  attorneys  in  the  Fifth  Gilman. 
This  court  was  then  composed  of  three  judges-— Caton,  Treat  and 
Trumbull.  They  were  the  first  to  sit  in  that  capacity  under  the 
constitution  of  1848.  Judge  Caton  remained  on  this  bench  until 
1864,  when  he  resigned.  Judge  Trumbull  resigned  In  1853  and  in 
1855  entered  the  United  States  Senate.  He  was  succeeded  on  the 
bench  by  Judge  Scates,  who  resigned  in  1857.  Judge  Breese  suc- 
ceeded him,  and  continued  there  until  his  death,  In  1878.  Judge 
Treat  resigned  In  1855  to  accept  the  position  of  United  States  dis- 
trict judge,  which  he  held  until  his  death,  in  1887.  Judge  Allen 
was  his  successor  on  the  Federal  bench.  The  Fifth  Oilman  was  the 
tenth  volume  of  the  Reports  of  this  court.  Since  then  the  number 
has  grown  to  189,  besides  the  93  volumes  of  the  Appellate  Court. 
And  the  growth  of  the  State  has  been  as  great  in  all  other  re- 
spects. The  advance  In  the  last  half  century  has  been  wonderful, 
indeed.  No  pen  can  describe  it,  and  those  who  have  been  a  part  of 
it  can  hardly  realize  It.  Judge  Allen  did  his  full  share  In  all  this. 

History  delights  most  In  the  physical  contests  of  the  world. 
Wars  of  ambition  and  conquest,  commanders  of  contending  hosts, 
attract  most  notice.  Military  glory  and  glitter  captivate  the  mul- 
titude and  obscure  all  else.  For  more  than  forty  centuries  the 
earth  has  been  shaken  by  the  tread  of  armies  and  reddened  by  the 
blood  of  battles.  Alexander,  Hannibal,  Charlemagne,  Marlborough 
and  Napoleon  fill  the  historic  page,  and  overshadow  students,  phil- 
osophers, statesmen  and  jurists.  But,  after  all,  the  real,  the  best, 
the  greatest  work  Is  that  of  the  thinker.  Of  all  Intellectual  fields 
that  of  the  law  Is  widest,  and  Its  ministers  are  most  potent  in  fix- 
ing and  directing  the  destinies  of  man.  After  the  nation  has  won 
its  victory  at  arms,  a  treaty,  according  to  forms  of  law,  must  set- 
tle the  terms;  and,  finally,  to  the  judicial  department  Is  committed 
the  great  task  of  determining  the  status  of  the  new  possessions, 
the  rights  of  Its  people  and  the  limitations  to  be  observed  by  the 
government.  Such  Is  the  triumphant  reign  of  law.  The  hand  of 
Csesar  must  yield  to  the  brain  of  Plato.  Peace  hath  her  victories, 
no  less  renowned  than  war, — Immeasurably  greater,  Indeed.  The 
organic  law  holds  In  firm  check  the  strong,  protects  the  weak, 
guards  private  property,  secures  freedom  of  speech  and  opinion, 
and  so  insures  "government  of  the  people,  by  the  people  and  for 
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the  people."  This  ia  the  work  of  the  student  of  public  affairs, — 
the  lawyer  in  his  highest  sphere.  A  growth  of  long  periods  it  may 
be,  contrived  to  meet  the  needs  of  the  individual  and  to  provide  an 
effective  system  of  government  where  all  are  equal  before  the  law. 
To  the  legal  profession  the  world  is  indebted  for  the  evolution 
and  perfection  of  civil  administration,  based  upon  and  limited  and 
controlled  by  organic  law.  No  member  of  that  profession  has 
shown  more  devotion  to  the  constitution  or  felt  more  pride  and 
satisfaction  in  its  support  and  enforcement  than  Judge  ALiLEN. 
As  a  legislator,  lawyer,  jurist,  political  thinker  and  actor,  and  as 
a  man,  he  made  an  indelible  Impress  upon  the  history  of  Illinois, 
and  the  record  of  his  life  is  an  enduring  tribute  to  the  excellence 
of  the  Institutions  he  loved  so  well. 

At  the  conclusion  of  the  above  remarks  by  Hon. 
George  W.  Wall,  Mr.  Chief  Justice  Wilkin,  in  behalf  of 
the  court,  said: 

The  high  esteem  In  which  our  deceased  brother,  Justice  Phil- 
lips, was  always  held  by  the  members  of  the  court  could  not  be 
better  expressed  than  in  the  memorial  which  has  been  presented, 
together  with  the  timely  and  eloquent  remarks  which  have  been 
made  by  Judge  Shope  in  presenting  the  memorial.  The  same  may 
be  said  of  the  memorial  presented  by  Judge  Wall  upon  the  life, 
character,  services  and  death  of  Judge  Allen.  I  shall  not  attempt 
to  add  anything  to  what  has  already  been  so  well  and  so  truthfully 
expressed.  It  only  remains  that  I  order  the  memorials  to  be  spread 
upon  the  records  of  the  court;  and  as  a  further  mark  of  respect  to 
the  memory  of  the  deceased  the  court  will  now  stand  adjourned 
until  to-morrow  morning  at  nine  o'clock. 
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CASES 

ARGUED  AND  DETERMINED 
IN  THE 

Supreme  Court  of  Illinois. 


The  Illinois  Central  Railroad  Company 

V. 

John  R.  Foulks  et  al. 
Opinion  filed  June  19 ^  1901. 

1.  Cabriers — railroad  company  is  liable  to  shipper  for  negligence  of 
its  employees.  A  railroad  company  which  owns  and  operates  its  own 
track  between  two  g^iven  points  is  liable  to  persons  shipping  freight 
over  its  line  for  its  own  acts  of  negligence  or  the  negligence  of  its 
employees. 

2.  Same — when  contract  between  carriers  does  not  ci^eate  the  relation  of 
agency.  A  contract  between  connecting  railroad  companies,  which 
provides  that  they  shall  operate  their  respective  lines  for  their 
mutual  advantage  "as  allied  lines  of  transportation,"  all  damages 
for  injury  to  freight  to  be  adjusted  between  them  according  to  the 
custom  of  railroad  companies,  etc.,  does  not  create  the  relation  of 
agency  between  them,  but  each  company,  under  such  contract,  is 
liable  for  the  torts  and  negligence  of  its  own  employees,  whether 
liable  for  the  torts  and  negligence  of  the  other  or  not. 

3.  Same— carrier  receiving  freight  to  be  carried  beyond  its  line  is  the 
iigenl  of  owner.  Where  freight  is  to  be  shipped  over  several  lines  of 
railroad,  the  first  and  each  succeeding  carrier  becomes  the  agent 
of  the  owner  of  the  goods  to  make  delivery  to  the  next  carrier,  and 
it  must  do  so  to  avoid  liability. 
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4.  Same — carrier  cLCting  as  agent  for  another  is  liable  to  third  parties 
for  its  own  misfeasance.  If  one  railroad  company  is  acting-  as  ag^ent 
for  another  in  the  handling  of  freight  shipments,  the  company  so 
acting  as  agent  is  liable  to  third  parties  for  the  misfeasance  of  its 
own  employees. 

5.  Same— when  mistake  in  billing  is  an  act  of  misfeasance.  Billing 
potatoes  in  car-load  lots  via  a  specified  line  of  steamers  from  a  cer- 
tain intermediate  point  is  an  act  of  positive  misfeasance  where 
the  forwarding  carrier  had  in  its  possession  rate-sheets  routing 
such  shipments  all-rail  and  stating  that  the  steamer  line  would  not 
accept  bulk  freight,  and  such  forwarding  carrier  is  liable  to  the 
shipper  for  the  result  of  the  delay  occasioned  by  the  mistake,  even 
though  it  was  acting  as  agent  for  one  of  the  companies  forming 

^  the  transportation  line  over  which  the  shipment  was  routed. 

6.  Actions  and  defenses— cowri  may  enter  Judgment  again^  part 
of  defendants  in  action  of  tort.  In  an  action  for  tort  it  is  not  improper 
for  the  court  to  enter  judg-ment  against  one  defendant  and  grant 
a  new  trial  and  permit  the  suit  to  be  dismissed  as  to  the  others, 
even  though  the  verdict  was  against  all  of  the  defendants. 

7.  Law  and  pact — whether  written  contract  creates  relation  of  agency 
is  a  question  of  law.  Whether  a  written  contract  creates  the  rela- 
tion of  principal  and  agent  between  the  parties  is  a  question  of 
law  for  the  court. 

8.  Practice — proper  method  of  objecting  to  testimony  inform  of  depo- 
sition. If  the  objection  to  an  answer  given  in  a  deposition  taken 
upon  notice  is  one  which  may  be  obviated  by  better  evidence,  the 
proper  method  of  urging  such  objection  is  by  motion,  before  trial, 
to  suppress  the  deposition. 

Illinois  Centred  liailroad  Co.  v.  Foulks^  92  111.  App.  391,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  W.  Clifford,  Judge, 
presiding. 

The  following"  statement  of  facts  is  made  by  the  Ap- 
pellate Court  in  their  decision  of  this  case: 

"This  is  an  action  on  the  case,  brought  by  appellees 
against  appellant,  together  with  the  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company,  the  Ches- 
apeake and  Ohio  Railway  Company,  the  Richmond  and 
Danville  Railroad  Company,  and  the  Pennsylvania  Rail- 
road Company.     The  jury,  before  whom  the  case  was 
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tried,  brought  in  a  verdict  of  guilty  against  the  Chesa- 
peake and  Ohio  Railway  Company,  the  Pennsylvania 
Railroad  Company  and  the  appellant,  and  assessed  the 
plaintiffs'  damages  at  $1913.31.  At  a  former  trial  a 
jury  had  found  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  not  guilty,  and  service  of 
process  was  never  had  against  the  Richmond  and  Dan- 
ville Railroad  Company.  The  verdict  of  the  jury  in  the 
present  case,  therefore,  found  all  the  remaining  defend- 
ants, guilty.  A  motion  for  a  new  trial  was  granted  as 
to  the  others,  and  the  suit  dismissed  as  to  them,  but  the 
motion  was  overruled  as  to  appellant.  The  circuit  court 
denied  a  motion  in  arrest,  and  entered  judgment  for  the 
full  amount  of  the  verdict  against  appellant  alone. 

"The  material  facts  are,  that  in  April,  1890,  appellees, 
who  were  doing  business  at  Malvern,  Iowa,  shipped  a 
quantity  of  potatoes  to  Philadelphia.  It  appears  that 
the  route  chosen  was  not  the  most  direct.  But  the  agent 
of  the  Omaha  and  St.  Louis  Railway  Company  at  Mal- 
vern induced  appellees  to  ship  over  the  latter  road,  prom- 
ising, it  is  said,  to  get  the  potatoes  to  Philadelphia 
within  five  days.  They  were  billed  by  the  agent  of  the 
Omaha  and  St.  Louis  Railway  Company  at  Malvern,  Iowa, 
to  go  by  *Kanawha  Dispatch'  from  East  Dubuque,  Iowa. 
The  'Kanawha  Dispatch'  is  said  by  appellant's  counsel 
to  be  *a  combination  of  divers  roads  for  the  transmission 
of  freight  from  western  and  eastern  points,'  and  it  is 
stated  that  the  appellant  is  not  a  member  of  that  combi- 
nation. It  is  conceded,  however,  that  *the  freight  agent 
of  the  Illinois  Central  Railroad  Company,  and  his  corps 
of  clerks  transact  all  the  routine  business  of  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany, and  the  Kanawha  Dispatch  at  Chicago,'  but  it  is 
insisted  that  they  get  all  their  instructions,  orders,  etc., 
in  relation  to  such  business  from  the  general  agent  of  the 
so-called  *Big  Pour'  company,  and  from  the  *Kanawha 
Dispatch'  offices,  and  not  any  from  appellant. 
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"The  two  car-loads  of  potatoes  in  question  came  to 
appellant's  yards  in  Chicago  in  due  course,  and  were  im- 
mediately transferred,  as  directed  by  the  transfer  slips, 
and  forwarded  by  appellant  over  its  own  line  to  Kanka- 
kee the  same  day.  It  is  not  disputed  that  there  was  no 
delay  in  transit  while  the  potatoes  were  on  appellant's 
tracks.  But  there  is  some  evidence,  tending  to  show  un- 
necessary delay  on  the  part  of  the  Chesapeake  and  Ohio, 
and  of  the  Pennsylvania  companies.  The  claim  against 
appellant  is,  that  a  mistake  was  made  by  its  employees 
at  Chicago  in  billing,  by  which  the  potatoes  were  caused 
to  be  shipped  via  the  Clyde  line  of  steamers,  instead  of 
being  forwarded  all-rail.  The  waj^ -bills  were  made  out  by 
appellant  and  were  erroneous.  They  were  made  to  read 
*over  Illinois  Central  and  Chesapeake  and  Ohio  to  Rich- 
mond, for  Philadelphia,  via  Clyde  line  of  steamers.'  They 
should  have  been  billed  *to  Charlottesville,  Alexandria, 
all-rail  to  Philadelphia.'  The  error  occurred  through  a 
mistake,  inadvertently  committed  by  the  agent  or  em- 
ployee at  Chicago,  who  made  out  the  bills.  The  result 
was  that,  upon  arrival  at  Richmond,  the  potatoes,  which 
were  in  bulk,  were  refused  by  the  Clyde  line  of  steamers, 
because,  as  the  published  tariff  of  rates  of  the  *Kanawha 
Dispatch'  specifically  states,  bulk  freight  is  not  taken  on 
the  Clyde  line.  At  Richmond  the  way-bills  were  cor- 
rected, and  the  potatoes  at  length  forwarded  to  Phila- 
delphia. There  they  were  refused  by  the  consignee  on 
account  of  their  condition,  caused,  it  is  said,  by  continued 
exposure  to  warm  weather  while  delayed  en  route.  There 
is  evidence,  tending  to  show  that  the  cars,  while  in  ac- 
tual transit,  made  *fair  average  time,'  and  that  the  delay 
was  caused  by  the  mis-billing." 

From  the  judgment  entered  by  the  circuit  court  against 
appellant  an  appeal  was  taken  to  the  Appellate  Court, 
and  the  judgment  has  been  there  affirmed.  The  present 
appeal  is  prosecuted  from  the  judgment  of  affirmance,  so 
entered  by  the  Appellate  Court. 
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John  6.  Drennan,  (J.  M.  Dickinson,  of  counsel,)  for 
appellant: 

For  a  mere  nonfeasance  an  a^ent  is  not  liable  to  any 
one  but  the  master.  Before  the  agent  can  be  made  le- 
gally liable  to  a  third  party  the  act  of  the  agent  must 
amount  to  positive  misfeasance.  1  Am.  &  Eng.  Ency.  of 
Law,  (2d  ed.)  1133,  1134,  and  notes. 

An  agent  is  not  liable  to  any  one  but  his  principal  for 
the  acts  of  his  (the  agent's)  servants  or  for  the  acts  of 
those  employed  by  him  in  the  service  of  his  principal. 
Stone  v,Carttoright,  6  T.  R.  411;  Story  on  Agency,  (8th  ed.) 
sec.  217a. 

A  servant  or  agent  is  not  liable  to  a  third  person  for 
a  failure  to  perform  the  master's  obligations  to  such 
third  person.     14  Am.  &  Eng.  Ency.  of  Law,  873,  note  5. 

A  railroad  company  may  act  as  an  agent  in  the  line 
of  railroad  business.     5  Thompson  on  Corp.  sec.  5833. 

In  an  action  of  tort  against  several  defendants,  if  the 
jury  return  a  joint  verdict  judgment  should  be  rendered 
against  them  jointly.     11  Ency.  of  Pi.  &  Pr.  857. 

A  joint  verdict  not  supported  by  evidence  as  to  one 
must  be  set  aside  as  to  all.  Sperry  v.  Dickinson^  82  Ind. 
138;  Graham  v.  Henderson,  35  id.  195. 

A  judgment  of  court  must  follow  and  correspond  with 
and  be  only  the  legal  result  of  the  facts  found  in  the  ver- 
dict. The  verdict,  is  the  basis  of  the  judgment.  Mayfield 
V.  State,  40  Tex.  290;  1  Freeman  on  Judgments,  (4th  ed.) 
sec.  50d;  Thompson  v.  Albright,  14  S.  E.  Rep.  1120. 

The  court  cannot  look  to  the  evidence  to  determine 
what  judgment  it  will  render,  but  must  look  to  the  ver- 
dict alone.  The  judgment,  if  any  is  rendered,  must  fol- 
low the  verdict.  Akin  v.  Jefferson^  65  Tex.  137;  Fields  v. 
Williams,  91  Ala.  506;  Earns  v.  Stevans,  26  N.  H.  123. 

If  perishable  goods  are  injured  in  transit  on  account 
of  their  own  intrinsic  qualities,  the  railway  company  is 
not  liable  for  the  goods  so  injured.  Hutchinson  on  Car- 
riers, (2d  ed.)  sec.  220. 
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John  M.  Zane,  for  appellees: 

Where  two  railroads  have  a  continuous  line,  dividing 
the  freight  between  them,  each  railroad  remains  liable 
for  negligence  upon  its  own  line.  Ellsivorth  v.  Tartly  26 
Ala.  733;  Irvin  v.  Railway  Co.  92  111.  103;  PeteYson  v.  Rail- 
way Co.  80  Iowa,  92;  Hart  v.  Raihvay  Co,  8  N.  Y.  37;  Wyman 
V.  Railroad  Co,  4  Mo.  App.  35;  Hill  Iflanf,  Co,  v.  Railway  Co. 
104  Mass.  122;  Railway  Co.  v.  Spratty  2  Duv.  4;  Insurance 
Co.  V.  Railroad  Co.  104  U.  S.  146. 

Mistake  by  mis-billing  that  causes  delay  renders  the 
railroad  liable.     Railway  Co,  v.  Niemann^  84  111.  App.  272. 

If  an  agent  is  guilty  of  misfeasance,  as  distinguished 
from  nonfeasance,  the  agent  is  liable  to  a  third  party  in- 
jured by  the  act.  Bell  v.  Josselyn,  3  Gray,  309;  1  Am.  & 
Eng.  Ency.  of  Law,  (2d  ed.)  131, 135. 

The  plaintiff  in  an  action  of  tort  can  take  judgment 
against  as  many  defendants  as  he  pleases,  and  may  dis- 
miss as  to  other  defendants  served,  at  any  time  before 
final  judgment.  Boston  v.  Simmons,  150  Mass.  461;  Stain- 
brook  V.  Duncan,  45  III.  App.  344;  Matthews  v.  Railroad  Co. 
56  N.  J.  L.  34;  6  L.  R.  A.  629,  note. 

In  actions  of  tort  the  court  may  enter  judgment  as  to 
one  without  disposing  of  the  case  as  to  others.  The  de- 
fendant against  whom  judgment  is  taken  cannot  assign 
the  fact  as  error.     Davis  v.  Taylor,  41  111.  405. 

The  court  may  grant  a  new  trial  as  to  certain  defend- 
ants found  guilty  of  tort  by  the  verdict,  and  enter  judg- 
ment as  to  the  others.  Albright  v.  McTighe,  49  Fed.  Rep. 
817;  Houston  v.  Bruner,  39  Ind.  376;  Smith  v.  Foster,  3  Cold. 
147;  Lee  v.  Fletcher,  46  Minn.  49;  Terpenning  v.  Gallup^  8 
Iowa,  75. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — The  evidence  in  this  case  tends  very  strongly 
to  show  that  the  delay  in  the  transportation  of  the  pota- 
toes from  Malvern,  Iowa,  to  Philadelphia,  Pennsylvania, 
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was  caused  by  the  error  of  the  Illinois  Central  Railroad 
Company,  appellant  herein,  in  improperly  billing"  the 
potatoes  upon  their  arrival  at  Chicago.  The  way-bills, 
made  out  by  the  appellant's  agent  at  Chicago,  read  as 
follows:  "Over  Illinois  Central  and  Chesapeake  and  Ohio 
to  Richmond,  for  Philadelphia,  via  Clyde  line  of  steam- 
ers." The  potatoes  should  have  been  billed  to  go  all-rail 
via  Charlottesville,  Virginia,  or  "to  Charlottesville,  Alex- 
andria, all-rail  to  Philadelphia."  The  potatoes  were  in 
bulk,  and  the  rate-sheet,  which  was  in  the  possession  of 
the  appellant's  agent,  showed  that  such  freight  must  go 
all-rail  via  Charlottesville,  Virginia,  and  that  the  Clyde 
line  of  steamers  did  not  take  bulk  freight.  The  result 
was  that,  when  the  cars  reached  Richmond,  the  freight 
was  refused  by  the  Clyde  line  of  steamers,  and  the  cars, 
after  a  considerable  amount  of  telegraphing  and  corres- 
pondence in  relation  to  the  error,  had  to  be  shipped  back 
from  Richmond  to  Charlottesville,  and  from  there  on, 
by  way  of  Alexandria,  to  Philadelphia.  In  consequence 
of  the  delay  caused  by  this  mistake,  the  cars  did  not 
arrive  in  Philadelphia  until  about  May  6  and  8,  respec- 
tively, when  they  should  have  arrived  there  certainly 
by  the  25th  day  of  April.  The  testimony  tends  to  show, 
that  the  weather  at  that  time  was  hot  in  Virginia,  and 
that  a  delay  of  a  few  days  causes  potatoes  shipped  un- 
der such  circumstances  to  sprout,  so  that  they  become 
spoiled.  The  potatoes  were  spoiled  when  they  reached 
Philadelphia,  although  the  proof  tends  to  show  that  they 
were  in  a  first-class  condition  when  they  left  Malvern. 
They  lay  in  Philadelphia  because  of  the  refusal  of  the 
consignee  to  receive  them,  and  were  there  sold  for  freight 
charges.  That  an  error  was  made  by  appellant's  agent 
or  employee  in  Chicago  in  the  billing  of  the  freight  is 
established  by  testimony,  which,  so  far  as  we  have  been 
able  to  discover,  is  uncontradicted  by  the  appellant. 

The  first  contention,  however,  of  the  appellant  is  that, 
in  billing  this  particular  freight,  the  appellant  acted 
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as  the  agent  of  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company;  and  that,  on  this  account, 
the  Illinois  Central  Railroad  Company,  if  liable  to  any- 
body, is  only  liable  to  its  principal,  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  It  is 
admitted,  that  the  billing  was  the  act  of  the  agent  or  ser- 
vant of  the  appellant,  but  it  is  said  that  the  appellant, 
being  the  agent  of  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  is  not  liable  to  the  appel- 
lees, who  are  third  persons,  but  only  to  its  principal  for 
the  act  of  billing  thus  performed  by  its  own  agent  or  ser- 
vant. In  other  words,  the  contention  of  the  appellant  is, 
that  whatever  right  of  action  in  this  case  appellees  may 
have  is  against  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  and  not  against  the  appel- 
lant, by  reason  of  the  alleged  agency  thus  insisted  upon. 
At  the  close  of  plaintiffs'  evidence  on  the  trial  below, 
the  defendant  then  moved  to  exclude  the  evidence;  and 
again,  at  the  close  of  all  the  evidence  in  the  case,  the 
appellant,  the  Illinois  Central  Railroad  Company,  asked 
the  court  to  give  a  written  instruction  to  the  jury  to  find 
the  appellant  not  guilty.  The  court  refused  the  motion 
to  exclude  the  evidence,  and  also  refused  to  give  the  in- 
struction so  asked.  The  contention  here  made  is  claimed 
to  arise  out  of  this  action  of  the  court. 

Upon  the  trial  below,  the  appellant  introduced  in  evi- 
dence a  written  contract,  bearing  date  June  24,  1886,  exe- 
cuted between  itself,  as  party  of  the  first  part,  and  the 
Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Railway 
Company,  as  party  of  the  second  part.  It  is  conceded, 
that  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  is  the  successor  of  the  Cincinnati, 
Indianapolis,  St.  Louis  and  Chicago  Railway  Company. 
This  written  contract  consists,  in  addition  to  the  recital 
part  thereof,  of  ten  articles;  and,  so  far  as  the  relation 
between  the  parties  to  the  contract  is  concerned,  it  is 
necessary  to  give  a  construction  to  the  terms  of  the  con- 
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tract  Although  there  are  some  expressions  in  the  con- 
tract, which  may  be  interpreted  as  indicating  that  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  or  its  predecessor,  was  principal,  and  the  Illi- 
nois Central  Railroad  Company  its  agent,  yet,  upon  a 
consideration  of  the  whole  contract  and  all  its  parts,  we 
are  of  the  opinion  that  it  does  not  show  the  relation  of 
principal  and  agent  to  exist  between  the  parties  to  it. 

The  contract  recites,  that  "the  respective  parties 
hereto  own  and  operate  parts  of  a  continuous  line  of 
railroad  connecting  at  Kankakee,  and  extending  from 
the  city  of  Chicago  in  the  State  of  Illinois  to  the  city 
of  Cincinnati  in  the  State  of  Ohio."  Each  party  is  thus 
stated  to  own  and  operate  its  own  part  of  such  continuous 
line  of  railroad.  A  railroad,  which  owns  and  operates 
its  own  track  between  two  given  points,  is  itself  liable 
to  persons,  shipping  freight  over  it,  for  its  own  acts  of 
negligence,  or  the  negligence  of  its  employees.  Article  1 
of  the  contract  provides  as  follows:  "It  is  agreed  that 
the  parties  hereto  shall  operate  their  respective  lines  of 
roads,  so  connecting  at  Kankakee,  for  their  mutual  ad- 
vantage, as  allied  lines  of  transportation."  By  the  terms 
of  the  contract  each  party  is  thus  to  operate  its  own  line 
of  road,  and  both  parties  are  to  operate  their  respective 
lines  as  allied  lines  of  transportation.  Their  relation 
is  thus  clearly  indicated  as  allies,  and  not  as  agent  or 
principal  the  one  for  the  other.  By  the  second  article 
the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  otherwise  known  as  the  "Big  Pour,"  is  required 
to  do  all  its  business  both  freight  and  passenger  over  the 
Dlinois  Central  road  between  Kankakee  and  Chicago. 
The  third  article  gives  the  control  of  the  rates  to  the 
**Big  Pour."  The  fourth  article  requires  the  Illinois  Cen- 
tral Railroad  Company  to  furnish  all  necessary  terminal 
facilities;  but  the  cars,  employed  in  the  business  of  the 
line,  are  to  be  moved  and  handled  by  each  party  upon  and 
over  its  own  road,  with  its  own  engines,  by  its  own  train- 
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men;  and  mileage  is  allowed  to  each  road  for  its  cars  run 
over  the  other  road.  The  fifth,  sixth  and  seventh  articles 
refer  to  the  passenger  business.  The  eighth  article  pro- 
vides, that  freight  earnings  shall  be  divided  between 
the  two  roads  on  traffic  between  Chicago  and  Cincinnati, 
twenty-five  per  cent  to  the  Illinois  Central  Railroad  Com- 
pany, and  seventy-five  per  cent  to  the  "Big  Pour."  The 
tenth  article  provides,  that  "all  costs  and  damages  in- 
curred on  account  of  loss  or  injury  to  freight  shall  be 
adjusted  by  the  parties  according  to  the  general  rules, 
usages  and  customs  which  shall  prevail  at  the  time  in 
the  interchange  of  freight  traffic  between  the  railroads 
of  the  United  States."  These  provisions  indicate  that 
there  was  no  intention  to  create  an  agency.  As  to  all 
injuries  to  freight,  and  all  mistakes  of  any  kind  in  regard 
to  freight,  causing  damage,  the  two  roads  were  to  be  sep- 
arately responsible,  and  not  one  as  agent  of  the  other. 
We  do  not  decide  that,  under  the  terms  of  this  agree- 
ment, a  partnership  existed  between  the  two  roads,  al- 
though there  was  a  unity  of  interest  between  them  and 
an  arrangement  for  the  division  of  freights  between  them. 
We  are  satisfied  that,  under  the  authorities,  each  road  is 
responsible,  under  the  arrangement  embodied  in  the  con- 
tract, for  the  torts  and  negligence  of  its  own  agents  or 
employees,  whether  each  was  responsible  for  the  torts  or 
negligence  of  the  other,  or  not.  {Trvin  v.  Nashville,  Chatta- 
nooga and  SL  Louis  Railway  Co,  92  111.  103;  Peterson  v.  Rail- 
way Co,  70  Iowa,  92;  Insurance  Co,  v.  Railroad  Co.  104  U.  S. 
146;  C.,H,&  D,  Ry,  Co.  v.  Spratt,  2  Duv.  4.)  In  C,  H.  &  D. 
Ry,  Co,  V.  Spratt,  supra,  it  was  held  that:  "Where  several 
parties  are  associated  for  the  transportation  of  freight 
from  Louisville  to  New  York,  executing  through  bills 
of  lading,  and  taking  through  freight,  they  will  each  be 
chargeable  as  common  carriers  between  those  points; 
and,  in  such  cases,  public  justice  and  commercial  policy 
require  a  stringent  construction  against  any  intermedi- 
ate irresponsibility." 
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Under  the  circumstances,  shown  by  the  evidence  in 
this  case,  the  appellant,  wjien  it  received  the  freight  in 
question  from  the  railroad  company  bring"ing  it  to  Chi- 
cago, was  undoubtedly  the  agent  of  the  appellees,  rather 
than  the  agent  of  the  "Big  Pour."  When  the  appellant 
received  the  freight  in  Chicago,  it  received  it  to  be  car- 
ried to  a  point  beyond  the  terminus  of  its  route,  and  to 
be  delivered  by  it  to  a  connecting  carrier  to  be  carried 
on  its  way  to  Philadelphia.  Hutchinson,  in  his  work  on- 
Carriers  (2d  ed.  sec.  108),  says:  "When  goods  are  deliv- 
ered to  the  carrier  for  the  purpose  of  being  carried  to  a 
point  beyond  the  terminus  of  its  route,  and  for  that  pur- 
pose to  be  delivered  by  him  to  a  connecting  carrier  in 
order  to  continue  the  carriage,  or  where  it  becomes  nec- 
essary for  that  purpose  to  make  successive  deliveries 
from  one  to  another  upon  a  continuous  line  or  succession 
of  carriers,  the  first  and  each  succeeding  carrier  becomes 
the  agent  of  the  owner  of  the  goods  to  make  delivery  to 
the  next  carrier;  and  it  is  incumbent  upon  him  to  do  so, 
not  only  to  relieve  himself  from  further  liability,  but  be- 
cause it  is  a  duty  which  he  owes  to  the  owner,  and  which 
he  has  assumed  with  the  acceptance  of  the  goods.  He  is 
the  party  in  charge  of  them,  and  the  only  one  with  whom 
the  succeeding  carrier  can  make  the  necessary  arrange- 
ments, and  stands  towards  them  for  this  purpose  in  the 
position  of  an  owner."    # 

But,  even  if  it  be  conceded  that  the  appellant  was 
the  agent  of  the  "Big  Pour,"  as  is  here  claimed,  it  was  an 
independent  contractor,  and,  as  such,  liable  for  its  own 
acts.  Although  the  "Big  Pour"  controlled  the  rates,  the 
men,  who  did  the  work,  were  paid  by  the  Illinois  Central 
Railroad  Company.  It  attended  to  the  work  of  billing 
the  cars  at  Chicago.  It  carried  the  freight  to  the  end  of 
its  line  by  its  own  employees.  As  one  of  the  witnesses 
says:  "The  Illinois  Central  crew  hauled  the  freight  from 
Chicago  to  Kankakee."  Appellant  and  the  "Big  Pour" 
evidently  were  running  a  continuous  line,  but  each  man- 
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aged  that  part  of  the  line  which  was  its  part  of  such 
continuous  line,  and  furnished  all  the  cars,  motive  power, 
employees  and  depots  for  that  part.  Each  company  was 
bound  to  pay  for  losses  occurrinji^  on  its  own  line.  The 
"Big  Pour,"  although  controlling  the  rate  of  charges,  did 
not  pay  the  employees  of  the  appellant;  it  did  not  super- 
intend their  work  in  the  office;  it  did  not  direct  the  run- 
ning of  the  trains;  it  did  not  handle  the  freight;  it  did 
not  make  out  the  way-bills.  The  appellant,  being  thus 
an  independent  contractor,  even  if  it  stood  in  the  rela- 
tion of  an  agent  to  the  "Big  Pour"  as  its  principal,  was 
liable  to  third  parties  for  its  own  negligence.  {Hale  v. 
Johnson^  80  111.  185;  Kepperly  v.  Bamsden,  83  id.  354;  P/au 
V.  Williamson^  63  id.  16;  Scammon  v.  City  of  Cliicago,  25  id. 
424;  Hillyard  v.  Richardson^  3  Gray,  349).  Such  an  inde- 
pendent contractor  is  liable  to  a  third  party  for  the  torts 
of  its  employees.     {Blake  v.  Ferris,  5  N.  Y.  48). 

It  is  insisted,  in  behalf  of  the  appellant,  that  the  ap- 
pellant, as  agent  of  the  "Big  Pour,"  was  guilty  of  a  mere 
non-feasance,  and  that  an  agent  is  not  liable  to  any  one 
but  the  master  for  a  mere  non-feasance.  Counsel  for  the 
appellant  refer  to  authorities,  which  hold  that,  "before 
the  agent  can  be  liable  to  a  third  party,  the  act  of  the 
agent  must  amount  to  positive  mis-feasance."  (1  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed.— pp.  1133, 1134,  and  notes). 
If  it  be  assumed  that  this  is  a  correct  statement  of  the 
law,  and  that  the  appellant  acted  merely  as  the  agent 
of  the  "Big  Pour"  in  billing  the  freight  in  question,  we 
think  that  appellant  must  be  held  to  be  liable  to  appel- 
lees as  third  persons,  upon  the  ground  that  its  act  was 
an  act  of  misfeasance,  and  not  merely  of  non-feasance. 
Where  an  injury  results  from  such  an  act  of  negligence 
on  the  part  of  the  agent  as  partakes  of  the  character  of 
a  mis-feasance,  the  agent  is  personally  liable  to  third 
persons,  "the  actual  perpetrator  of  the  positive  wrong 
not  being  permitted  to  relieve  himself  from  liability  by 
showing  that  the  wrong  was  done  while  he  was  acting 
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in  the  course  of  his  employment  as  agent  for  another." 
(1  Am.  &  Bng.  Ency.  of  Law,— 2d  ed.— pp.  1134,  1135). 
Bouvier  defines  non-feasance  to  be  "the  non-performance 
of  some  act  which  ought  to  be  performed."  He  defines 
mis-feasance  to  be  "the  performance  of  an  act,  which 
might  lawfully  be  done,  in  an  improper  manner,  by  which 
another  person  receives  an  injury."  The  appellant  neg- 
ligently billed  the  freight,  so  as  to  make  it  go  to  Rich- 
mond for  Philadelphia  via  the  Clyde  line  of  steamers 
when  it  had  in  its  possession  rate-sheets,  which  showed 
that  the  Clyde  line  of  steamers  would  not  receive  freight 
in  bulk,  such  as  this  freight  was.  Under  these  circum- 
stances, the  mis-billing  was  an  act  of  positive  mis-feas- 
ance. 

Second— The  second  contention  of  the  appellant  is, 
that  the  court  below  erred  in  granting  a  new  trial  to  the 
Chesapeake  and  Ohio  Railway  Company,  and  the  Penn- 
sylvania Railroad  Company,  and  permitting  the  suit  to 
be  dismissed  as  to  these  companies,  and  in  entering  judg- 
ment against  the  appellant  alone,  when  the  verdict  was 
against  the  three  companies,  to- wit:  the  Chesapeake  and 
Ohio  Railway  Company,  the  Pennsylvania  Railroad  Com- 
pany, and  the  Illinois  Central  Railroad  Company. 

While  the  authorities  are  somewhat  conflicting  upon 
this  branch  of  the  case,  yet  the  weight  of  authority  sus- 
tains the  action  of  the  trial  court.  A  plaintiff  in  an  action 
of  tort  may  take  judgment  against  as  many  defendants 
as  he  pleases.  The  liability  of  tort  feasors  is  joint  and 
several,  and  the  person  injured  can  select  which  of  them 
he  chooses  to  have  judgment  against.  {Stainbrook  v.  Dun- 
can^ 45  111.  App.  344;  Boston  v.  Simmons,  150  Mass.  461). 

In  the  Encyclopedia  of  Pleading  and  Practice  (vol.  11, 
p.  853)  it  is  said:  "In  actions  of  tort  against  several  de- 
fendants, a  judgment  by  default  may  be  taken  against  a 
portion  of  the  defendants  though  the  rest  make  sufficient 
plea.  And  the  court  may,  after  the  verdict,  grant  a  new 
trial  to  one  or  more  of  several  defendants  if  satisfied  that 
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they  were  wrongfly  convicted  and  may  render  judgment 
upon  the  verdict  as  to  the  remainder."  This  statement 
of  the  text-writer  is  sustained  by  the  following  authori- 
ties: Albright  v.  McTighe,  49  Fed.  Red.  817;  Terpenning  v. 
Gallu2)y  8  Iowa,  75;  ffayden  v.  Wood,  16  Neb.  306;  Eeffner  v. 
Moyst,  40  Ohio  St.  112;  Houston  v.  Bruner,  39  Ind.  376;  Lee 
V.  Fletcher,  46  Minn.  49;  Smith  v.  Foster,  3  Cold.  147. 

In  Terpenning  v.  Qallup,  supra,  the  Supreme  Court  of 
Iowa  say:  "The  objection  now  is  that,  if  the  verdict  was 
set  aside  as  to  one  of  the  defendants,  it  should  have  been 
as  to  all — that  it  was  an  entirety — and  that  the  judgment 
must  strictly  follow  the  verdict.  We  do  not  so  under- 
stand the  law.  In  this  action,  the  jury  could  have  found 
all  the  defendants  guilty,  or  all  not  guilty,  or  a  part 
guilty  and  the  others  not  guilty.  And  after  verdict,  it 
was  perfectly  competent  for  the  court  to  grant  a  new 
trial  to  one  or  more  of  the  defendants,  if  satisfied  that 
they  were  improperly  convicted,  and  render  judgment 
upon  the  verdict  as  to  the  others." 

In  the  case  at  bar,  appellant  and  the  other  two  rail- 
road companies  against  whom  the  verdict  was  rendered, 
each  filed  a  separate  plea.  In  Heffner  v.  Moyst,  supra,  it 
was  held  that  it  was  not  error,  or  to  the  prejudice  of 
one  of  the  defendants  in  an  action  of  tort,  to  overrule  his 
motion  for  a  new  trial,  while  sustaining  a  separate  mo- 
tion by  the  other  defendants  to  set  aside  the  verdict  as 
to  them. 

In  Hayden  v.  Wood,  supra,  which  was  an  action  of  tort 
against  a  husband  and  wife,  and  where  separate  motions 
were  made  by  them  and  overruled,  and  the  contention  in 
the  Supreme  Court  was  that,  if  the  verdict  against  the 
wife  could  not  be  sustained,  the  husband  also  was  enti- 
tled to  a  new  trial,  the  court  said:  "If  no  other  reason 
for  the  opposite  rule  could  be  assigned,  we  think  one 
can  be  found  in  the  separation  of  their  motions  for  a  new 
trial  and  their  petitions  in  error,  by  which  they  have 
separated  and  severed  their  rights  and  interests.     But 
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to  our  minds  it  is  clear  that  the  results  claimed  by  the 
plaintifts  in  error  do  not  necessarily  follow.  While  it  is 
true  that  the  defendant  in  error  by  his  petition  has  pto- 
ceeded  against  both  jointly,  it  by  no  means  follows  that 
the  verdict  must  be  against  both  or  neither.  ♦  ♦  ♦  A 
cause  of  action  against  both  the  plaintiffs  in  error  is 
stated  in  each  (of  certain  counts;)  the  proof  makes  a 
case  against  one  of  the  plaintiffs  in  error,  but  in  our  opin- 
ion not  as  against  the  other.  Could  not  the  jury  have 
found  against  one  and  not  the  other,  and  their  verdict 
stand?  If  so,  why  cannot  a  new  trial  be  granted  to  one 
and  not  the  other?  ♦  ♦  ♦  Tort  feasors  are  jointly  and 
severally  liable.  An  action  may  be  maintained  against 
one  or  all  at  the  option  of  the  injured  party.  Several 
and  separate  judgments  maybe  rendered  in  separate  ac- 
tions, but  the  satisfaction  of  one  satisfies  all,  and  to  this 
extent  only  may  their  liability  be  said  to  be  joint." 

Section  23  of  the  Practice  act  of  Illinois  provides  that, 
"at  any  time  before  final  judgment  in  a  civil  suit,  amend- 
ments may  be  allowed  on  such  terms  as  are  just  and  rea- 
sonable, ♦  ♦  ♦  discontinuing  as  to  any  joint  plaintiff 
or  joint  defendant."  (3  Starr  &  Cur.  Ann.  Stat.— 2d  ed.— 
p.  3000).  In  Davis  v.  Taylor,  41  111.  405,  we  held  that,  in- 
asmuch as  all  torts  are  joint  and  several,  there  can  be  a 
judgment  against  one  defendant  without  disposing  of  the 
case  as  to  the  others,  and  the  defendant,  against  whom 
the  judgment  is  taken,  cannot  assign  the  fact  as  error. 
In  the  latter  case  we  said  (p.  408):  "It  was  held  in  Dow 
V.  Rattle,  12  111.  373,  which  was  an  action  of  assumpsit,  to 
be  error  to  render  final  judgment  against  part  of  the  de- 
fendants, without  disposing  of  the  case  as  to  the  others. 
•  *  *  We  are  of  opinion,  that  the  rule  should  not  be 
applied  to  actions  of  tort.  There  is  no  reason  for  thus 
applying  it,  because  there  is  no  contribution  among 
wrongdoers.  Taking  a  judgment  against  a  portion  of 
the  defendants  amounts  to  a  dismissal  of  the  case  as  to 
the  residue,  and,  in  actions  ex  delicto,  this  may  be  done. 
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If  the  mode  of  doing  it  is  irregular,  it  is  an  irregularity 
which  works  no  prejudice  to  those  defendants  against 
whom  the  judgment  is  taken.  They  should  not,  there- 
fore, be  permitted  to  assign  it  for  error." 

Third — It  is  contended  that  there  was  a  variance  be- 
tween the  evidence  and  the  declaration,  and  that  the  trial 
court  erred  in  refusing  to  exclude  such  evidence  upon  the 
motion  to  that  end  made  at  the  close  of  the  plaintiffs' 
evidence,  and  again  after  all  the  evidence  was  in. 

Upon  this  branch  of  the  case  we  concur  in  what  is 
said  by  the  Appellate  Court  in  their  opinion  in  this  case, 
which  is  as  follows  (p.  398):  "In  Swift  v.  Rutkowaki,  182  111. 
18,  where  a  similar  motion  was  made  at  the  close  of  plain- 
tiff's evidence,  the  court  said:  *It  is  a  well  settled  rule 
that  a  party  desiring  to  take  advantage  of  a  variance 
between  the  declaration  and  the  evidence  should  object 
to  the  evidence  when  offered  and  point  out  wherein  the 
variance  consists,  so  that  the  other  party  may  amend 
the  declaration  and  thus  avoid  the  objection.  If  this 
course  is  not  pursued  the  objection  to  the  evidence  will 
be  regarded  as  waived.'  If  the  objection  was  so  made 
in  the  present  case  our  attention  has  not  been  called  to 
it.  It  appears  only  to  have  been  made  after  the  plaintiffs 
had  closed  their  evidence,  when  the  right  to  make  it  had 
been  waived.  But  aside  from  the  waiver,  we  do  not  re- 
gard the  objection  as  well  taken.  The  proof  substantially 
sustains  the  declaration  as  to  the  material  averments 
and  as  to  particulars  essential  to  recovery." 

The  main  ground  of  variance,  complained  of  by  ap- 
pellant, is  that  the  plaintiffs  charged  in  their  declara- 
tion a  delivery  of  the  freight  to  the  defendants  jointly  at 
Chicago,  when  it  was  in  fact  a  delivery  to  the  appellant 
alone.  We  do  not  understand  the  declaration  as  charg- 
ing the  delivery  to  have  been  a  joint  delivery.  If  the 
proof  showed  a  delivery  to  any  one  defendant  at  Chi- 
cago, the  pleading  was  good  as  to  that  one;  or,  if  the 
proof  showed  a  delivery  to  a  defendant  at  Chicago  who 
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received  the  g^oods  for  the  other  defendant,  it  would  still 
be  a  delivery  as  to  all  the  defendants  at  Chicago.  There 
was  no  variance  in  this  case  because  all  torts  are  joint 
and  several,  and  the  jury  may  find  one  or  any  guilty,  or 
one  or  any  not  guilty.  {Baker  v.  Railroad  Co,  42  111.  73; 
Indianapolis  and  St,  Louis  Railroad  Co.  v.  Eackethaly  72  id. 
612;  Prink  v.  Potter,  17  id.  406;  Swift  v.  Rutkowski,  supra). 
If  A  and  B  are  tort  feasors,  a  delivery  to  A  alone  sup- 
ports a  judgment  against  him.  In  addition  to  this,  the 
bills  of  lading,  issued  to  appellees  at  Malvern,  Iowa, 
show  that  the  appellant  became  the  agent  of  appellees 
to  deliver  the  cars  to  the  succeeding  carriers.  The  law 
being  that  the  carrier,  who  delivered  these  cars  to  the 
appellant  at  Chicago,  was  the  agent  of  appellees,  and 
made  the  delivery  on  their  behalf,  the  delivery  to  ap- 
pellant was  in  contemplation  of  law  by  the  appellees 
through  their  agent,  and  there  is  no  variance  between 
the  declaration  and  the  proof  on  this  point.  (Hutchin- 
son on  Carriers, — 2d  ed. — sec.  108.) 

Fourth — It  is  charged  by  the  appellant,  that  the  first 
instruction,  given  by  the  trial  court  for  appellees,  was 
erroneous  upon  the  alleged  ground  that  it  enumerates 
a  number  of  facts  in  favor  of  the  appellees,  and  ignores 
the  defense  of  appellant,  that  the  mistake  in  billing  was 
the  mistake,  not  of  appellant  acting  for  itself,  but  as 
agent  for  the  "Big  Four."  There  was  no  error  in  the  in- 
struction in  this  regard.  The  question,  whether  or  not 
the  relation  of  principal  and  agent  existed  between  the 
"Big  Four"  and  the  appellant,  depended  upon  the  con- 
struction of  the  written  contract  hereinbefore  referred 
to.  The  interpretation  or  construction  of  written  con- 
tracts is  a  question  of  law  for  the  court,  and  not  one  of 
fact  for  the  jury.  {Adams  and  Westlake  Manf,  Co.  v.  Cook, 
16  111.  App.  161;  Kamphouse  v.  Oaffner,  73  111.  453;  Belden 
V.  Woodmansee,  81  id.  25).  Hence  it  would  have  been  im- 
proper to  submit  to  the  jury,  by  an  instruction  given  to 
them,  the  question  whether  the  written  contract  between 
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the  parties  could  be  so  construed,  as  to  indicate  that  the 
relation  of  principal  and  aijent  existed  between  them. 
That  this  question  was  one  of  law  for  the  court,  and  not 
of  fact  for  the  jury,  was  conceded  by  the  appellant  when 
it  made  its  objection  to  all  the  evidence  and  thereby 
in  effect  asked  the  court  to  rule  upon  the  contract  as  a 
matter  of  law. 

Fifth — It  is  said  that  the  court  admitted  improper  evi- 
dence on  behalf  of  the  plaintiffs.  A  witness  was  asked 
what  the  condition  of  the  car-load  of  potatoes,  referred 
to  in  a  certain  letter  shown  to  him,  was  when  it  arrived 
in  Philadelphia,  and  he  answered  that  the  car-load  of 
potatoes  was  in  bad  condition.  It  is  said  that  this  ques- 
tion called  for  a  conclusion  of  the  witness.  We  think 
that  the  condition  of  the  potatoes  upon  their  arrival  in 
Philadelphia  was  a  question  of  fact,  and  that  the  state- 
ment as  to  the  condition  of  the  potatoes,  whether  good 
or  bad,  was  not  a  conclusion  from  their  appearance.  It 
is  complained  that  the  witness  did  not  pretend  that  he 
had  ever  seen  the  potatoes.  Whether  or  not  he  had  seen 
them  was  ground  for  cross-examination;  but  his  answer 
shows  that  he  knew  their  condition.  Moreover,  the  an- 
swer was  given  in  a  deposition  taken  upon  notice;  and 
the  objection  was  one  that  could  be  obviated  by  better 
evidence,  so  that  the  proper  method,  in  which  it  should 
have  been  urged,  was  by  making  a  motion  to  suppress 
the  deposition.  No  such  motion  was  made  before  the 
trial,  and  it  was  too  late  to  make  it  at  the  trial.  (Balkvnll 
V.  Bridgeport  Wood  Furnishing  Go,  62  111.  App.  663.) 

Some  other  objections  are  made  to  the  evidence,  but 
we  do  not  regard  them  of  sufficient  importance  to  require 
further  discussion. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  National  Linseed  Oil  Company 

V. 

The  Heath  &  Milligan  Company. 

Opinion  filed  June  19 ,  1901. 

1.  Courts — dviy  of  Appellate  Court  to  recite  facts — when  not  excused. 
The  duty  of  the  Appellate  Court  to  recite  in  its  final  judgment  the 
ultimate  facts  as  found  by  it,  where  its  reversal  of  a  judgment  at 
law  is  the  result  of  its  finding"  the  facts  different  from  the  trial 
court,  is  not  excused  by  reason  of  the  fact  that  the  evidentiary 
facts  were  presented  to  the  trial  court  in  the  form  of  a  stipula- 
tion, in  which  such  evidentiary  facts  were  agreed  upon  but  the 
ultimate  fact  was  left  open. 

2.  Same— /acte  need  not  be  recited  in  Appellate  CourVs  final  judgment 
if  ultimate  facts  are  agreed  upon.  If  the  parties  agree  upon  the  ulti- 
mate fact  or  facts  the  only  questions  for  the  courts  are  those  of 
law,  and  if,  in  such  case,  the  Appellate  Court  reverses  and  enters 
final  judgment  no  recital  of  facts  in  such  judgment  is  required  to 
permit  its  being  reviewed  by  the  Supreme  Court  on  appeal  or  error. 

HeaXh  A  Milligan  Co.y.  Nat.  Linseed  Oil  Co.  93  111.  App.  13,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

The  National  Linseed  Oil  Company,  a  corporation  of 
this  State,  engaged  in  the  business  of  manufacturing  and 
selling  linseed  oil,  sold  to  the  Heath  &  Milligan  Manu- 
facturing Company,  another  corporation,  engaged  in  the 
business  of  manufacturing  and  selling  paints,  large  quan- 
tities of  linseed  oil.  The  sales  were  made  from  time  to 
time,  extending  over  a  period  of  more  than  five  years. 
The  contracts  were  for  the  sale  and  purchase  of  so  many 
gallons  of  linseed  oil.  It  was  furnished  by  the  seller  on 
the  basis  of  7.5  pounds  to  the  gallon  and  received  and 
paid  for  by  the  purchaser,  the  National  company  claim- 
ing that  it  was  accepted  and  paid  for  with  the  full  knowl- 
edge on  the  part  of  the  manufacturing  company  that  it 
was  furnished  on  that  basis.     After  some  twenty  differ- 
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ent  sales  had  been  completed  and  a  portion  of  the  oil 
furnished  on  two  other  contracts,  the  Heath  &  Millig^an 
Manufacturing  Company,  as  it  claims,  discovered  that 
a  legal  gallon  of  linseed  oil,  by  weight,  is  7.761  pounds. 
It  thereupon  demanded  of  the  National  company  a  re- 
payment of  the  difference  in  value  between  the  oil  re- 
ceived and  paid  for  at  7.5  pounds  per  gallon  and  7.761 
pounds  per  gallon,  and  also  that  in  completing  the  two 
last  contracts  of  sale  the  seller  should  furnish  the  last 
named  weight  for  each  gallon  contracted  for.  Both  re- 
quirements being  refused,  it  brought  suit  to  recover  the 
alleged  over-payment.  Thereupon  the  National  Linseed 
Oil  Company  brought  its  action  to  compel  the  manufac- 
turing company  to  receive  and  pay  for  the  oil  under  the 
last  two  contracts  at  7.5  pounds  to  the  gallon.  By  agree- 
ment the  actions  were  consolidated  under  the  title  of 
the  first  suit,  and  submitted  to  the  court,  without  the  in- 
tervention of  a  jury,  under  a  written  stipulation  of  the 
parties.  The  stipulation  sets  forth,  in  substance,  the 
pleadings  in  both  actions,  and  states  in  detail  the  course 
of  dealing  between  the  parties,  certain  customs  of  the 
trade,  and  sets  forth  twenty-two  contracts  between  the 
parties,  and  their  correspondence  extending  over  the 
period  of  their  dealings.  The  three  concluding  para- 
graphs of  the  stipulation  are  as  follows: 

"If  the  court  holds  that  under  the  contracts  hereinbe- 
fore described  the  Heath  &  Milligan  Manufacturing  Com- 
pany was  entitled  to  receive  but  7.5  pounds  for  a  gallon 
of  oil  on  all  said  deliveries,  it  is  agreed  that  the  amount 
due  from  said  Heath  &  Milligan  Manufacturing  Company 
to  the  National  Linseed  Oil  Company  is  $4342.38. 

"If  the  court  holds  that  under  said  contracts  said 
Heath  &  Milligan  Manufacturing  Company  was  entitled 
to  receive  7.761  pounds  for  a  gallon  of  oil  on  all  of  said 
deliveries,  it  is  agreed  the  amount  due  said  Heath  &  Mil- 
ligan Manufacturing  Company  from  the  National  Linseed 
Oil  Company,  after  allowing  all  set-offs,  is  $12,012.43. 
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"If  the  court  holds  that  the  Heath  &  Milligan  Manu- 
facturing- Company  was  entitled  to  receive  7.761  pounds 
for  a  gallon  only  upon  such  contracts  as  were  being  per- 
formed at  the  time  it  claimed  shortage,  it  is  agreed  the 
amount  due  said  National  Linseed  Oil  Company  from  said 
Heath  &  Milligan  Manufacturing  Company  is  $702.70." 

The  plaintiff  below,  the  manufacturing  company,  sub- 
mitted propositions  to  be  held  as  the  law  applicable  to 
the  case,  but  the  court  refused  each  of  them.  The  de- 
fendant, the  National  company,  submitted  no  proposi- 
tions whatever,  but  the  court  found  in  its  favor  and 
assessed  its  damages  at  $4342.38.  The  Heath  &  Milligan 
Manufacturing  Company  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  First  District.  That  court  re- 
versed the  finding  and  judgment  of  the  circuit  court  and 
entered  a  judgment  de  novo  against  the  National  Linseed 
Oil  Company  for  $12,012.43,  with  interest  from  November 
18, 1899,  and  costs  of  suit.  It  incorporated  no  finding  of 
fact  in  its  final  judgment. 

W.  W.  GuRLEY,  and  H.  G.  Stone,  for  appellant. 

HoLLETT,  TiNSMAN  &  Sauter,  for  appellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

This  case  must  be  remanded  to  the  Appellate  Court. 
By  the  mandate  of  the  statute,  if  that  court  found  the 
facts  of  the  case  wholly  or  in  part  different  from  the 
trial  court,  it  was  its  duty  to  recite  in  its  final  judgment 
the  ultimate  facts  as  found  by  it,  and  its  judgment  would 
thereupon  have  become  final  and  conclusive  as  to  all 
matters  of  fact  in  controversy  in  the  case.  (3  Starr  & 
Cur.  Stat.  chap.  110,  sec.  87,  p.  3114.)  Having  failed  to 
recite  any  finding  of  the  facts  in  its  judgment,  we  must 
presume  that  it  did  not  reach  a  different  conclusion  as  to 
the  facts  from  that  of  the  circuit  court,  but  reversed  the 
judgment  of  the  latter  court  for  errors  in  the  application 
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of  the  law  to  the  facts.  This  has  been  so  often  decided 
by  this  court  that  a  citation  of  the  cases  is  unnecessary. 

We  do  not  understand  counsel  to  controvert  the  prop- 
osition as  applicable  to  all  cases  where  the  testimony 
is  produced  before  the  trial  court  by  witnesses  or  in  the 
form  of  depositions  or  documentary  evidence,  but  they 
contend  that  this  case  is  taken  out  of  that  general  rule, 
because,  as  they  say,  the  case  was  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts.  It  is  very  clear 
that  the  alleged  agreed  statement  of  facts  is  no  more  than 
a  stipulation  between  the  parties  as  to  what  the  testi- 
mony would  have  been  if  without  the  agreement  it  had 
been  introduced  before  the  court, — in  other  words,  it  is  a 
stipulation  as  to  the  evidentiary  or  probative  facts  in  the 
case,  but  is  in  no  sense  an  agreement  as  to  the  ultimate 
or  substantive  facts  upon  which  the  determination  of  the 
case  must  depend.  It  is  undoubtedly  true  that  where  the 
parties  agree  to  the  ultimate  fact  or  facts  in  a  case  and 
submit  it  to  a  trial  court  for  decision,  the  question  before 
that  court  and  on  appeal  to  the  Appellate  Court,  and 
finally  to  this  court,  presents  only  a  question  or  questions 
of  law;  and  in  such  case,  if  the  Appellate  Court  reverses 
the  judgment  of  the  trial  court  and  enters  a  final  judg- 
ment, no  recital  of  the  facts  found  by  it  in  its  judgment 
is  necessary  upon  appeal  or  writ  of  error  to  this  court. 
But  manifestly  that  is  not  this  case.  It  is  like  the  case 
of  Purcell  Co,  v.  Sage,  189  111.  79,  and  Sc(yvill  v.  Miller,  140  id. 
504,  there  cited. 

The  judgment  of  the  Appellate  Court  will  accordingly 
be  reversed  and  the  cause  remanded  to  it,  with  direc- 
tions to  recite  the  facts  as  found  in  its  judgment  of 
reversal,  or,  if  it  reverses  the  case  for  errors  of  law,  to 
remand  it  to  the  circuit  court  for  another  trial;  and  leave 
will  be  granted  to  withdraw  the  record  of  the  circuit 
court  filed  here,  for  the  purpose  of  re-filing  it  in  the  Ap- 
pellate Court,  The  appellant  must  pay  the  costs  of  this 
appeal.  Reversed  and  remanded. 
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William  Huffman  jeaos   689 

V. 

Mary  E.  Sharer. 

Opinian  filed  June  19, 1901, 

.  Equity — when  biU  to  set  aside  deed  is  properly  dismissed.  A  bill  by 
a  grrantor  to  cancel  a  deed  made  some  seven  years  before  is  prop- 
erly dismissed  where  the  evidence  shows  that  the  conveyance  was 
made  in  pursuance  of  a  well  considered,  thoroughly  matured  and 
long  entertained  purpose  upon  the  part  of  the  grantor  and  his  wife 
to  give  the  land  to  the  grantee,  their  foster-daughter,  subject  only 
to  their  right  to  use  and  enjoy  the  same  during  their  lives. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside 
county;  the  Hon.  Prank  D.  Ramsay,  Judge,  presiding. 

Smith  &  Daniels,  for  plaintiff  in  error. 
L.  T.  Stocking,  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  is  a  very  old  man,  having  reached 
the  age  of  ninety-one  years  at  the  time  of  the  hearing  of 
this  cause.  His  wife  died  November  15,  1899,  at  an  ad- 
vanced age.  They  lived  together  as  husband  and  wife 
for  more  than  fifty  years,  but  no  children  were  ever  born 
to  them.  In  1862  the  defendant  in  error,  then  about  four- 
teen months  of  age,  whose  name  or  parentage  the  record 
does  not  disclose,  was  taken  into  their  family  as  a  mem- 
ber thereof.  She  was  treated  in  all  respects  as  their 
child  and  lived  in  the  family  as  a  daughter  until  she 
reached  her  eighteenth  year,  when  she  was  married  to 
John  Sharer,  her  present  husband,  in  the  year  1878.  The 
plaintiff  in  error  and  the  husband  of  the  defendant  in 
error  were  farmers.  After  the  marriage  of  the  defend- 
ant in  error  she  and  her  husband  for  a  short  time  resided 
in  the  home  of  the  plaintiff  in  error  and  then  removed  to 
a  farm  in  the  same  neighborhood.   The  two  families  con- 
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tinued  to  live  as  neighbors,  the  plaintifE  in  error,  his  wife 
and  the  defendant  in  error  conducting*  themselves  toward 
each  other  as  thoug'h  the  relation  of  parents  and  daugh- 
ter actually  existed  between  them,  and  on  November  24, 
1892,  the  plaintifE  in  error  and  his  wife  executed  and  de- 
livered to  the  defendant  in  error  a  deed  conveying  to  her 
the  farm  on  which  they  then  and  for  many  years  prior 
thereto  had  resided.  The  farm  contained  160  acres  of 
land,  and  is  described  as  the  north-east  quarter  of  sec- 
tion 36,  township  21,  north,  range  3,  east  of  the  fourth 
principal  meridian,  in  Whiteside  county,  Illinois.  The 
deed  recited  the  conveyance  was  made  in  consideration 
of  the  sum  of  $1000  in  hand  paid,  and  contained  the  fol- 
lowing clause,  viz. :  "And  as  a  further  consideration  the 
grantor  is  to  retain  possession  of  the  premises  during  his 
lifetime,  and  the  rents,  benefits  and  use  of  the  same  shall 
accrue  to  them  and  each  of  them  so  long  as  they  may 
live,  and  at  their  respective  deaths  all  funeral  expenses 
shall  be  borne  and  paid  by  the  said  Mary  E.  Sharer,  or 
her  heirs  in  case  of  her  death;  the  grantor  to  pay  all 
taxes  assessed  on  said  land  so  long  as  he  retains  posses- 
sion as  aforesaid."  Some  thirteen  months  after  the  exe- 
cution of  the  deed  the  plaintiff  in  error  rented  his  farm, 
and  with  his  wife  took  up  his  abode  in  the  family  of  the 
defendant  in  error  and  her  husband,  and  they  lived  prac- 
tically as  members  of  her  family  for  about  a  year  and  a 
half  and  then  removed  to  another  home.  The  plaintiff 
in  error  has  remained  in  the  possession  and  control  of 
his  home  farm  and  received  the  rents  and  profits  thereof, 
and  still  receives  and  enjoys  such  rents  and  profits. 

In  July,  1899,  nearly  seven  years  after  the  execution 
of  the  deed  and  more  than  five  years  after  leaving  the 
home  of  the  defendant  in  error,  the  plaintiff  in  error  filed 
this  his  bill  in  chancery  to  cancel  the  deed  to  the  defend- 
ant in  error.  As  grounds  for  the  relief  asked,  the  bill 
charged  the  execution  of  the  deed  was  obtained  by  undue 
influence  on  the  part  of  the  grantee,  and  further  alleged 
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as  follows:  **Your  orator  further  represcDts  that  he  did 
not  intend,  and  does  not  intend,  to  give  the  aforesaid 
premises  to  said  defendant,  but  he  intended,  as  afore- 
said, that  said  defendant  should  take  care  of  him,  your 
orator,  and  his  said  wife,  for  their  natural  lives  in  con- 
sideration for  said  premises  as  aforesaid."  Answer  was 
filed  to  the  bill  and  replication  to  the  answer,  and  the 
cause  was  referred  to  the  master  to  take  and  report  the 
proof  and  his  conclusions  of  law  and  fact.  The  master 
reported  the  evidence  produced  by  the  respective  parties 
and  his  finding's  and  conclusions  thereon,  which  were  ad- 
verse to  the  complainant  in  the  bill,  and  recommended 
that  the  bill  be  dismissed.  Exceptions  and  objections 
which  were  preferred  before  the  master  to  his  report 
were  renewed  before  the  chancellor,  but  were  overruled 
and  a  decree  entered  dismissing  the  bill.  This  is  a  writ 
of  error  to  reverse  the  decree. 

It  appeared  very  clearly  from  the  proofs  that  no  un- 
due influence  was  exercised  by  the  defendant  in  error  or 
operated  to  induce  the  execution  of  the  deed.  On  the 
contrary,  it  was  shown  that  the  conveyance  was  made  in 
pursuance  of  a  well  considered,  thoroughly  matured  and 
long  entertained  purpose  on  the  part  of  the  plaintiff  in 
error  and  his  wife  to  give  the  home  farm  to  their  foster- 
daughter,  the  defendant  in  error,  subject  to  their  right 
to  use  and  enjoy  the  same  so  long  as  they,  or  either  of 
them,  should  live.  Any  other  conclusion  is  wholly  inad- 
missible from  the  proof,  and  counsel  for  the  plaintiff  in 
error  do  not,  in  their  brief,  otherwise  contend.  The  con- 
tention of  counsel  for  the  plaintiff  in  error  is,  to  quote 
from  their  brief:  **That  the  defendant  in  error  contracted 
and  agreed  with  the  plaintiff  in  error  that  she  would  fur- 
nish a  home  for  and  take  care  of  and  keep  plaintiff  in 
error  and  his  wife  for  and  during  their  natural  lives  as  a 
consideration  for  said  land,  and  that  after  about  one  year 
and  three  months'  time  turned  plaintiff  in  error  and  his 
said  wife  away  from  her  home,  and  has  ever  since  neg- 
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lected  and  refused  to  care  for  them  and  furnish  them  a 
house  as  per  their  agreement." 

We  have  consulted  the  testimony  preserved  in  the 
record.  The  master  and  chancellor  were,  as  we  think, 
correct  in  their  findingfs  and  conclusions  as  to  the  facts 
proven.  Even  if  any  reason  had  been  shown  to  take  the 
case  out  of  the  general  rule  that  all  anterior  conversa- 
tions are  merged  in  the  stipulations  of  the  deed,  (and  no 
such  reason  was  shown,)  there  was  no  proof  either  that 
there  was  an  agreement  that  the  makers  of  the  deed 
should  be  furnished  a  home  and  cared  for  by  the  defend- 
ant in  error  as  a  part  of  the  consideration  for  the  convey- 
ance, or  that  she  had  ever  failed  or  refused  to  perform 
the  conditions  of  such  a  contract,  even  had  it  been  shown 
to  have  been  made.  At  the  time  of  the  execution  of  the 
deed  the  grantor  was  possessed  of  horses,  cattle,  farming 
implements  and  of  some  12000  in  money,  and  also  owned 
a  smaller  tract  of  land.  He  retained  the  right  to  the 
rents  and  proiats  of  the  land  for  the  benefit  of  himself  and 
his  wife  during  the  lifetime  of  each  of  them.  The  farm 
rented  for  $425  per  year,  and  has  yielded  that  sum  to 
the  plaintiff  in  error  regularly  year  after  year,  and  at  the 
time  of  the  trial  the  plaintiff  in  error  was  free  of  debt 
and  had  $1000  in  cash,  some  chattel  property,  the  timber 
tract  and  the  annual  income  of  $425  from  the  farm.  In 
substance,  all  that  was  proven  upon  the  subject  of  the 
care  and  support  of  the  grantors  was  a  remark  made  by 
the  plaintiff  in  error  while  the  deed  was  being  prepared, 
to  the  effect  he  "was  going  to  keep  the  use  of  the  farm  as 
long  as  he  and  his  wife  lived,  and  they  would  live  on  the 
farm  as  long  as  they  could  and  then  they  expected  to  go 
and  live  with  the  defendant  in  error."  They  did  after- 
wards make  their  home  with  the  defendant  in  error,  and 
were  there  welcome  and  well  cared  for  without  charge 
as  long  as  they  wanted  to  stay, — not  because  of  any  con- 
tractual obligation  on  the  part  of  the  defendant  in  error 
to  provide  for  the  old  people,  but  because  of  her  desire 
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to  care  for  them  and  make  them  comfortable.  Counsel 
for  plaintiff  in  error  do  not  point  out  any  testimony  tend- 
ing" to  show  that  they  had  any  reason  or  cause  to  leave 
the  home  of  the  defendant  in  error,  and  our  examination 
of  the  proofs  failed  to  disclose  that  any  just  reason  or 
cause  existed. 

The  bill  did  not  pray  for  a  reformation  of  the  deed, 
but  for  the  cancellation  thereof.     The  court,  without  ob- 
jection on  the  part  of  the  defendant  in  error,  advised  the 
complainant  and  his  counsel  that  if  they  would  so  amend 
the  prayer  of  the  bill  as  to  warrant  the  court  so  to  do, 
the  court  would  make  and  enter  a  decree  directing  that 
the  support,  care,  comfort,  reasonable'  attendance  and 
medical  care  of  and  for  the  complainant  so  long  as  he 
may  live  shall  be  made  a  lien  and  charge  upon  all  the 
premises  in  said  bill  of  complaint  described,  not  only  as 
to  the  rents,  benefits  and  uses  of  the  same  as  provided 
in  said  deed,  but  also  upon  the  fee  simple  title  thereto, 
directing  and  ordering  that  the  complainant  may  reside 
at  such  place  or  places  and  with  such  person  or  persons 
as  he  may  choose,  and  incur  any  and  all  reasonable  and 
just  charges  and  expenses,  the  same  to  be  a  lien  and 
charge  upon  the  said  premises;  and  that  in  the  event  the 
said  rents  and  income  of  said  premises  shall  not  be  suf- 
ficient to  meet  and  pay  all  and  every  such  charge  and 
expense,  and  the  said  defendant,  Mary  E.  Sharer,  or  her 
heirs,  shall  not  promptly  meet  and  pay  any  and  all  defi- 
cit that  may  occur  at  any  time  therefor,  (the  amount  of 
such  deficit  to  be  ascertained  and  declared  by  the  court 
from  time  to  time  and  directed  paid  by  said  Mary  E. 
Sharer  or  her  heirs,)  then  that  such  part  or  all  of  said 
premises  shall  be  sold,  under  the  order  and  direction  of 
the  court,  as  shall  be  necessary  to  pay  such  deficit  and 
fully  provide  for  the  support,  comfort  and  care  of  said 
complainant  as  hereinbefore  set  forth;   that  this  cause 
should  remain  upon  the  docket  for  the  purpose  of  taking 
such  account,  ordering  such  payment  and  making  such 
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sale  of  said  real  estate  from  time  to  time,  as  occasion 
might  require,  and  to  make  such  other  and  further  orders 
and  decrees  herein  as  should  from  time  to  time  seem 
equitable  and  right.  But  counsel  declined  to  frame  the 
prayer  for  relief  so  as  to  warrant  the  court  in  decreeing" 
this  additional  protection  to  the  plaintiff  in  error,  which 
was  warranted  only  by  the  willingness  of  the  defendant 
in  error  that  it  should  be  allowed. 

The  testimony  of  the  plaintiff  in  error  demonstrated 
that  his  mind  has  been  greatly  impaired  by  age  and  his 
memory  and  judgment  much  weakened,  and  his  testimony, 
together  with  the  other  proofs  in  the  case,  fully  war- 
ranted the  finding  of  the  master,  which  was  approved 
by  the  court,  that  his  present  dissatisfaction  with  the 
terms  of  the  conveyance  was  inspired  by  other  interested 
parties  who  have  ulterior  designs  to  forward,  which  it  is 
not  to  the  best  interest  of  the  plaintiff  in  error  should 
be  promoted. 

The  decree  will  be  affirmed.  ^^^^,^^  ^^^.^^^ 


The  Standard  Oil  Company 

V. 

John  J.  Magee  et  al. 

Opinion  filed  June  19, 1901, 

Taxes — wheh  equity  has  no  jurisdiction  to  enjoin  tax.  Equity  has 
no  jurisdiction  to  enjoin  a  tax  upon  the  ground  that  the  board  of 
assessors,  without  notice  to  complainant,  fraudulently  and  wrong- 
fully raised  the  amount  of  his  assessment,  and  that  the  board  of 
review  refused  to  grant  him  a  hearing  although  he  filed  a  written 
protest  against  the  fraudulent  assessment,  since  it  was  complain- 
ant's duty  to  pursue  his  remedy  by  mandamus  to  compel  the  board 
of  review  to  grant  him  a  hearing. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 
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Alfred  D.  Eddy,  for  plaintiff  in  error. 

Julius  A.  Johnson,  County  Attorney,  and  Frank  L. 
Shepard,  Assistant  County  Attorney,  for  defendants  in 
error. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding"  by  bill  in  equity,  begun  in  Feb- 
ruary, 1900,  by  the  Standard  Oil  Company,  plaintifE  in 
error  here,  in  the  circuit  court  of  Cook  county,  to  enjoin 
the  collection  of  certain  taxes  assessed  against  its  per- 
sonal property  situated  at  Ninety-fifth  street  and  Mar- 
quette avenue,  in  the  city  of  Chicago.  The  bill  alleges 
that  in  April,  1899,  the  complainant  filed  with  the  board 
of  tax  assessors  a  correct  schedule  of  its  property  located 
at  that  place,  amounting  to  $1401.63;  that  the  board  of 
assessors  ignored  the  schedule,  and  without  giving  notice 
to  the  complainant  fraudulently  and  wrongfully  assessed 
it  in  the  sum  of  ^0,000  full  value  on  "merchandise''  and 
$20,000  full  value  on  "all  other  property  not  enumerated;" 
that,  upon  learning  of  the  raising  of  this  assessment, 
complainant  caused  to  be  filed  with  the  board  of  review 
a  written  protest  against  the  fraudulent  and  unlawful 
assessment,  but  the  board  refused  to  grant  complainant 
a  hearing  and  arbitrarily  and  fraudulently  confirmed  the 
assessment,  and  that  the  collector  of  taxes  is  now  threat- 
ening to  enforce  payment  of  the  unlawful  taxes  so  levied. 
The  collector  of  the  town  of  Hyde  Park  and  the  county 
treasurer  of  Cook  county  are  made  parties  defendant  to 
the  bill.  The  prayer  is  that  the  unlawful  assessment  be 
set  aside  and  that  the  collector  and  county  treasurer  be 
restrained  from  enforcing  payment  of  the  taxes.  To  this 
bill  defendants  filed  a  demurrer,  which  was  sustained  by 
the  court.    The  cause  is  brought  here  by  writ  of  error. 

The  theory  of  the  bill  is,  that  the  action  of  the  board 
of  assessors  in  raising  the  assessment  was  unjust  and 
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fraudulent.  The  matter  was  presented  before  the  board 
of  review  for  their  consideration,  but  complainant  was 
refused  a  hearing".  The  question  for  decision  here  is 
whether  the  complainant,  under  these  circumstances,  can 
have  relief  in  equity  against  an  assessment  which  is  al- 
leged to  have  been  fraudulently  made.  A  court  of  equity 
has  no  jurisdiction  of  this  case  as  presented  by  the  bill. 
The  board  of  review  is  the  tribunal  to  whom  all  such 
complaints  should  be  made.  If  that  board  refuses  to 
g'rant  a  hearing  the  law  will  compel  it  to  perform  its  duty 
in  that  respect  upon  proper  application,  by  writ  of  man- 
damus. Upon  being  refused  a  hearing  before  the  board 
of  review  complainant  did  not  pursue  a  remedy  which 
the  law  affords  and  which  is  intended  to  be  adequate  for 
the  relief  of  the  tax-payer.  As  is  said  in  the  case  of  New 
Haven  Clock  Co,  v.  Kochersperger,  175  111.  383  (on  p.  394): 
"Fraud  is  a  familiar  ground  of  equity  jurisdiction,  and  if 
an  assessment  is  fraudulent,  equity  should  relieve  against 
it  where  the  tax-payer  has  been  diligent  in  seeking  the 
remedy  which  the  statute  affords.  In  matters  of  reve- 
nue it  is  important  that  all  questions  should  be  speedily 
settled,  and  the  tax-payer  should  first  seek  the  remedy 
given  by  the  statute,  which  it  is  presumed  will  be  suffi- 
cient. If  he  fails  to  do  so  it  is  his  own  neglect  or  folly. 
The  remedy  against  fraud  is  of  an  equitable  nature,  and 
should  be  applied  where  the  injured  party  has  been  dili- 
gent for  his  own  protection,  but  we  think  it  should  be 
withheld  in  a  case  of  this  kind,  where  the  party  has  failed 
to  insist  upon  a  legal  right  which  probably  would  have 
given  full  relief."  See  White  v.  Raymond,  188  111.  298,  and 
cases  cited;  also  Coxe  Bros.  &  Co.  v.  Salomon^AA.  571. 

It  appearing  that  complainant  has  failed  to  pursue  a 
remedy  which  the  law  affords,  the  demurrer  to  the  bill 
was  properly  sustained,  and  the  order  of  the  circuit  court 
will  accordingly  be  affirmed.  ^^^  ^^^^ 
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The  State  Board  op  Health 

V. 

William  Prank  Ross. 

191        87l 
Opinion  filed  June  19  ^  1901.  102a  ^892 

1.  Statutes — complete  revisum  of  a  subject  matter  repeals  prior  act. 
A  statute  which  completely  revises  the  subject  matter  of  a  prior 
act  and  provides  a  perfect  system  in  itself,  operates  as  a  repeal 
of  such  prior  act  although  it  does  not  contain  an  express  repeal- 
ing clause. 

2.  Medicine  and  surgery— act  of  1899,  regulating  practice  of  medi- 
cine and  surgery,  is  the  only  one  in  force.  The  act  of  1887,  to  regulate 
the  practice  of  medicine  and  surgery  in  Illinois,  being  a  complete 
revision,  repeals  by  implication  the  act  of  1877;  and  since  the  act 
of  1899  (Laws  of  1899,  p.  273,)  expressly  repeals  said  act  of  1887, 
the  act  of  1899  has  become  the  measure  of  the  power  of  the  State 
Board  of  Health  with  respect  to  all  matters  embraced  in  the  lat- 
ter act. 

3.  Saws— provisions  of  sections  S  and  6  of  act  of  1899  construed.  The 
provision  in  section  2  of  the  act  of  1899,  regulating  the  practice  of 
medicine,  (Laws  of  1899,  p.  274,)  to  the  effect  that  no  person  "shall 
hereafter  begin  the  practice  of  medicine"  without  first  obtaining 
a  license  from  the  State  Board  of  Health,  by  implication  excludes 
persons  practicing  medicine  prior  to  July  1,  1899,  when  the  act 
took  effect;  and  the  provision  in  sectipn  6  giving  the  board  of 
health  power  to  revoke  "such  certificates"  refers  only  to  certifi- 
cates issued  under  the  provisions  of  the  act. 

4.  Same— board  of  health  cannot  revoke  licenses  issued  prior  to  July  i, 
1899.  The  act  of  1899,  to  regulate  the  practice  of  medicine,  does 
not  empower  the  State  Board  of  Health  to  discipline  holders  of 
certificates  to  practice  medicine  issued  prior  to  July  1, 1899,  nor  to 
revoke  such  certificates. 

State  Board  of  Health  v.  Boss,  91  111.  App.  281,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Judg^e,  presiding. 

J.  A.  Barnes,  and  Rupus  Cope,  for  appellant. 

James  Lane  Allen,  for  appellee. 
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Per  Curiam:  The  opinion  of  the  Appellate  Court  by 
Mr.  Justice  Windes  in  disposing*  of  this  case  is  as  follows: 

"Appellee,  a  licensed  physician  and  surgeon  in  Illi- 
nois since  May  4,  1895,  received  a  notice  from  appellant, 
the  State  Board  of  Health,  on  September  21, 1899,  direct- 
ing him  to  appear  before  said  board  to  show  cause  why 
his  certificate  or  license  issued  to  him  by  the  board  should 
not  be  revoked  for  unprofessional  and  dishonorable  con- 
duct, setting  out  divers  specifications  of  such  alleged 
conduct.  He  filed  his  t)ill  in  the  circuit  court  setting 
up  these  facts,  and  alleging  that  the  board  intended  to 
revoke  his  certificate,  that  he  was  receiving  profits  and 
emoluments  from  his  profession,  and  that  the  proposed 
action  of  the  board  would  greatly  and  irreparably  dam- 
age him,  and  praying  an  injunction  against  the  board 
from  proceeding  against  him  to  hear  or  adjudicate  said 
charges  or  to  revoke  his  certificate.  The  demurrer  of 
appellant  to  the  bill  was  overruled  by  the  chancellor, 
and  appellant  refusing  to  plead  further  or  to  answer 
the  bill,  and  electing  to  stand  by  its  demurrer,  the  court 
entered  a  decree  in  accordance  with  the  prayer  of  the 
bill,  to  reverse  which  this  appeal  is  prosecuted. 

"The  question  presented  for  decision  is,  whether,  un- 
der the  present  act  of  the  legislature  of  this  State  to 
regulate  the  practice  of  medicine,  (Hurd*s  Stat.  1899, 
chap.  91,)  in  force  July  1, 1899,  the  State  Board  of  Health 
has  power  to  discipline  and  revoke  the  certificates  of 
persons  who  had  been  licensed  to  practice  medicine  and 
surgery  by  the  board  prior  to  that  date. 

"The  first  act  in  this  State  relating  to  the  practice  of 
medicine  came  in  force  July  1,  1877,  and  is  entitled  *An 
act  to  regulate  the  practice  of  medicine  in  the  State  of 
Illinois. '  It  provides  for  medical  examinations  by  a  board 
of  examiners  to  be  appointed  by  the  State  Board  of 
Health,  and  for  the  issuance  of  certificates  to  practice 
medicine,  and  section  10  of  this  act  provides  that  the 
board  may  refuse  certificates  to  individuals  guilty  of  un- 
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professional  or  dishonorable  conduct,  and  for  a  revoca- 
tion of  certificates  for  like  causes,  with  an  appeal  to 
the  body  appointing  the  board.  Another  act  relating  to 
the  practice  of  medicine  was  enacted,  approved  June  16, 
1887,  and  in  force  July  1, 1887,  section  9  of  which  provides 
that  the  board  of  health  may  refuse  to  issue  the  certifi- 
cates provided  for  in  section  2  of  the  act  to  individuals 
guilty  of  unprofessional  or  dishonorable  conduct,  and 
that  it  may  revoke  such  certificates  for  like  causes,  and 
in  case  of  refusal  or  revocation,  for  an  appeal  to  the 
Grovernor.  Section  12  of  this  act  contains  the  provision, 
*all  persons  holding  a  certificate  on  account  of  ten  years' 
practice  shall  be  subject  to  all  the  requirements  and  dis- 
cipline of  this  act  and  the  act  to  which  this  is  an  amend- 
ment, in  regard  to  their  future  conduct  in  the  practice  of 
medicine,  the  same  as  all  other  persons  holding  certifi- 
cates.' Section  14  is  as  follows:  *A11  acts  and  parts  of 
acts  inconsistent  or  in  conflict  with  this  act  are  hereby 
repealed. ' 

"The  present  act  on  this  subject,  which  went  into 
force  July  1,  1899,  is  entitled  *An  act  to  regulate  the 
practice  of  medicine  in  the  State  of  Illinois,  and  to  re- 
peal an  act  therein  named.'  The  repealing  clause  of  this 
act  (section  12)  is  as  follows:  *An  act  to  regulate  the 
practice  of  medicine  in  the  State  of  Illinois,  approved 
June  17  (16),  1887,  in  force  July  1, 1887,  and  all  other  acts 
and  parts  of  acts  inconsistent  with  this  act,  are  hereby 
repealed.'  Section  6  of  the  act  of  1899  is  as  follows: 
*The  State  Board  of  Health  may  refuse  to  issue  the  cer- 
tificates provided  for  in  this  act  to  individuals  who  have 
been  convicted  of  the  practice  of  criminal  abortion,  or 
who  have  by  false  or  fraudulent  representation  obtained 
or  sought  to  obtain  practice  in  their  profession,  or  by 
false  or  fraudulent  .representation  of  their  profession 
have  obtained  or  sought  to  obtain  money  or  any  other 
thing  of  value,  or  who  advertise  under  other  names  than 
their  own,  or  for  any  other  unprofessional  or  dishonor- 
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able  conduct,  and  the  board  may  revoke  such  certificates 
for  like  causes:  Provided,  that  no  certificate  shall  be  re- 
voked or  refused  until  the  holder  or  applicant  shall  be 
given  a  hearing  before  the  board.' 

"The  present  act  purports  by  its  title  to  be  a  complete 
revision  of  the  subject  matter  of  the  practice  of  medi- 
cine, and  by  its  various  provisions  indicates  that  it  was 
so  intended.  Section  2  provides  that  *no  person  shall 
hereafter  begin  the  practice  of  medicine,  or  any  of  the 
branches  thereof,  or  midwifery,  in  this  State  without 
first  applying  for  and  obtaining  a  license  from  the  State 
Board  of  Health  to  do  so,'  and  details  the  manner  in 
which  a  license  may  be  obtained.  Subsequent  sections 
provide  as  to  when  the  license  shall  issue;  that  it  should 
be  recorded  in  the  office  of  the  county  clerk  where  the 
licensee  resides  or  practices,  within  three  months  of  its 
date,  where  a  list  of  licenses  should  be  kept;  fees  for 
examination  and  issuing  the  license;  who  should  be  re- 
garded as  practicing  medicine  within  the  meaning  of  the 
act,  and  license  fees  to  be  paid  by  itinerant  vendors  of 
drugs.  Section  9  provides  severe  penalties  to  be  im- 
posed on  any  person  practicing  medicine  or  surgery  in 
the  State  'without  a  certificate  issued  by  this  board  in 
compliance  with  the  provisions  of  this  act,'  and  further, 
*that  this  sectioii  shall  not  apply  to  physicians  who  hold 
unrevoked  certificates  from  the  State  Board  of  Health 
issued  prior  to  the  time  of  the  taking  effect  of  this  act.' 

"It  is  claimed  by  counsel  for  appellant  that  the  words 
*such  certificates,'  in  section  6  of  the  present  act,  are  a 
substitute  for  and  mean  certificates  or  licenses  to  prac- 
tice medicine,  and  that  it  was  intended  by  the  legislature 
to  include  in  the  words  'such  certificates'  all  certificates 
issued  by  the  board  of  health  prior  to  July  1,  1899,  and 
that  the  holders  of  all  certificates  issued  prior  to  that 
date  are  subject  to  discipline  by  the  board,  as  provided 
by  the  present  act,  to  the  same  extent  and  in  the  same 
manner  as  the  holders  of  certificates  issued  since  that 
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date  by  the  board;  also,  that  if  the  act  of  1899  only  re- 
lates to  certificates  issued  under  that  act,  then  that  sec- 
tion 10  of  the  act  of  1877  must  be  held  to  be  still  in  force, 
and  to  give  the  board  the  power  to  revoke  certificates 
issued  prior  to  July  1,  1899. 

"An  examination  of  the  act  of  1887  shows  that  it  is 
a  complete  revision  of  the  whole  subject  matter  of  the 
former  act  of  1877,  is  a  complete  and  perfect  system  in 
itself,  and,  as  we  have  seen,  was  an  act  to  regulate  the 
practice  of  medicine  in  the  State  of  Illinois,  and  gave 
power  to  the  board  of  health  to  revoke  certificates  of 
persons  licensed  under  the  act,  for  unprofessional  or  dis- 
honorable conduct.  This  being  so,  the  act  of  1887  oper- 
ated as  a  repeal  of  the  act  of  1877,  without  any  reference 
to  the  express  repealing  clause  contained  in  the  former 
act.  {Culver  v.  Third  Nat  Bank,  64  111.  528,  and  cases  there 
cited;  Devine  v.  Board  of  Comrs,  84  111.  590;  People  v.  Town 
of  Thornton,  186  id.  162;  Sutherland  on  Statutory  Const, 
sec.  156;  Norria  v.  Crocker,  13  How.  438.)  In  the  Devine  case 
the  court  say:  *A  subsequent  statute  revising  the  whole 
subject  of  a  former  one,  and  intended  as  a  substitute  for 
it,  although  it  contains  no  express  words  to  that  effect, 
operates  as  a  repeal  of  the  former.'  In  the  very  recent 
case  of  People  v.  Toivn  of  Thornton,  supra,  the  Supreme 
Court  say:  *  Where  the  legislature  frames  a  new  statute 
upon  a  certain  subject  matter,  and  the  legislative  inten- 
tion appears  from  the  latter  statute  to  be  to  frame  a  new 
scheme  in  relation  to  such  subject  matter  and  make  a 
revision  of  the  whole  subject,  there  is,  in  effect,  a  legis- 
lative declaration  that  whatever  is  embraced  in  the  new 
statute  shall  prevail  and  that  whatever  is  excluded  is 
discarded.  The  revision  of  the  whole  subject  matter  by 
the  new  statute  evinces  an  intention  to  substitute  the 
provisions  of  the  new  law  for  the  old  law  upon  the 
subject.' 

"It  follows  that  the  claim  that  the  act  of  1877  is  still 
in  force  is  untenable,  as  it  is  repealed  by  the  act  of  1887. 
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The  present  act,  as  has  been  seen,  besides  being  a  com- 
plete revision  of  the  whole  subject  matter  of  the  act  of 
1887,  has  an  express  clause  repealing^  the  latter  act,  and 
therefore  we  have  only  to  consider  the  power  of  the  State 
Board  of  Health  under  thespresent  act. 

"The  provision  in  section  2  above  quoted,  to  the  ef- 
fect that  no  person  shall  hereafter  begin  the  practice  of 
medicine  without  first  obtaining  a  license  from  the  State 
Board  of  Health,  by  implication  excludes  persons  prac- 
ticing medicine  prior  to  the  date  July  1,  1899,  when  the 
act  went  into  effect.  The  provision  in  section  4  requir- 
ing the  certificate  or  license  to  be  recorded  in  the  county 
clerk's  office  within  three  months  from  its  date,  was  evi- 
dently intended  to  apply  to  certificates  issued  under  the 
act.  The  provision  in  section  6  giving  the  board  power 
to  revoke  *such  certificates,'  plainly  refers  to  certificates 
issued  under  the  act,  because  the  part  of  the  section  re- 
lating to  the  revocation  of  certificates  is  contained  in  one 
sentence,  the  first  part  of  which  says:  *The  State  Board 
of  Health  may  refuse  to  issue  the  certificates  provided  for 
in  this  actf'  and  there  is  no  language  in  the  sentence  or 
in  this  section  of  the  act  referring  to  any  other  certifi- 
cates. Section  9,  which  prescribes  the  penalty  for  prac- 
ticing medicine  or  surgery,  relates  to  certificates  'issued 
by  this  board  in  compliance  with  the  provisions  of  this 
act,'  and,  as  we  have  seen,  the  same  section  provides  that 
it  shall  not  apply  to  physicians  holding  certificates  is- 
sued prior  to  the  time  of  the  taking  effect  of  the  act. 

"If  it  was  the  intention  of  the  legislature  to  give 
the  board  of  health  the  power  to  discipline  the  holders 
of  certificates  issued  prior  to  July  1,  1899,  and  to  revoke 
such  certificates,  it  has  certainly  failed  to  express  such 
intention  by  this  act.  We  are  of  opinion  that  the  lan- 
guage of  the  act  is  too  plain  to  admit  of  the  construction 
contended  for  by  appellant.  When  the  language  of  a 
statute  is  clear  and  plain  there  is  no  room  for  construc- 
tion, and  we  are  not  at  liberty  to  speculate  upon  what 
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was  the  intention  of  the  legislature.  Martin  v.  Svnft,  120 
111.  488;  Ottawa  Gas  Light  Co.  v.  Downey,  127  id.  201;  Chi- 
cago, Milwaukee  and  St  Paul  Railroad  Co.  v.  Dumaer,  109  id. 
402;  Sutherland  on  Statutory  Const,  sees.  235-238. 

"If  the  consequences  of  interpreting  the  statute  ac- 
cording to  its  plain  and  obvious  meaning  are  likely  to 
prove  disastrous  to  the  people  of  the  State  at  large, 
as  contended  by  counsel  and  as  would  seem  not  improb- 
able, considering  the  large  number  of  physicians  and  sur- 
geons throughout  the  State  and  the  temptations  to  obtain 
money  and  practice  by  a  resort  to  dishonorable  conduct 
which  are  supposed  to  beset  professional  men,  the  re- 
sponsibility must  rest  with  the  legislature,  and  not  the 
courts.  If  the  tendency  of  a  law  is  vicious,  the  stricter 
its  enforcement  the  sooner  it  will  be  amended  or  repealed. 
This  statute  is  in  its  nature  highly  penal,  should  be 
strictly  construed,  and  should  not  be  held  to  include 
persons  not  clearly  and  plainly  within  the  scope  of  its 
provisions.  People  v.  Peacock,  98  111.  172;  Siegel  v.  People, 
106  id.  89;  Potter's  Dwarris  on  Stat.  245;  Sutherland  on 
Statutory  Const,  sec.  208. 

"We  do  not  discuss  the  several  principles  in  the  cod- 
struction  of  statutes  referred  to  in  the  brief  of  counsel 
for  the  appellant,  for  the  reason  that  in  our  opinion  the 
principles  of  construction  above  stated  are  controlling 
in  this  case. 

**The  decree  of  the  circuit  court  is  therefore  aflBrmed." 

We  have  carefully  examined  all  of  the  questions  in- 
volved, and  considered  the  criticisms  of  the  opinion  by 
counsel  and  their  arguments  against  the  correctness  of 
the  same,  and  are  of  the  opinion  the  conclusions  reached 
and  announced  in  the  opinion  are  correct. 

The  opinion  of  the  Appellate  Court  is  adopted  as  the 
opinion  of  this  court,  and  the  judgment  of  this  court  is 
a    rmea.  Judgment  affirmed. 
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George  S.  Poster,  Exr. 

V. 

The  St.  Luke's  Hospital. 
Opinion  filed  June  19y  1901. 

1.  Pleadinq— lo/iai  necessary  to  allege  in  action  for  accidental  death. 
In  an  action  to  recover  damages  for  the  death  of  a  person,  the 
plaintiff,  in  order  to  be  entitled  to  recover,  must  allege  and  prove 
that  thfe  deceased  left  surviving  a  husband  or  wife  or  next  of  kin. 

2.  Sauk— ^ect  of  failure  to  allege  tMt  the  deceased  left  next  of  fcirv— 
limitations.  If  a  declaration  as  originally  filed  in  an  action  for  the 
death  of  the  plaintiff's  testatrix  fails  to  allege  that  the  deceased 
left  surviving  a  husband  or  next  of  kin,  the  declaration  fails  to  state 
a  cause  of  action,  and  an  amendment  filed  more  than  two  years 
after  the  accident,  which  alleges  that  the  plaintiff  is  the  surviving 
husband  and  sole  heir  and  beneficiary  of  the  deceased,  is  barred  by 
the  Statute  of  Limitations. 

3.  Same — when  defect  in  pleading  is  not  cured  by  verdict.  If  the  dec- 
laration omits  to  allege  any  substantial  fact  which  is  essential  to 
a  right  of  action,  and  which  is  not  implied  in  or  inferable  from  the 
facts  which  are  alleged,  a  verdict  for  the  plaintiff  does  not  cure 
the  omission. 

St.  Luke^s  Hospital  v.  Foster,  86  111.  App.  282,  affirmed. 

Writ  op  Error  to  the  Branch  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  George  W. 
Brown,  Judge,  presiding. 

Beach  &  Beach,  and  M.  Slusser,  for  plaintiff  in 
error. 

Sydney  Richmond  Taber,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  an  action  on  the  case  brought  by  George  S. 
Foster,  executor  of  the  last  will  and  testament  of  Candis 
Foster,  deceased,  against  the  St.  Luke's  Hospital,  to  re- 
cover damages  for  the  death  of  said  Candis  Foster,  which 
was  caused  by  her  falling  from  the  fifth  story  window  of 
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said  hospital  on  December  6,  1895.  The  suit  was  com- 
menced February  27,  1896,  and  on  the  following  10th  day 
of  April  a  declaration  was  filed,  in  which  the  plaintiff 
failed  to  alleg'e  his  relationship  to  Candis  Foster,  or  that 
she  left  her  surviving  a  husband  or  next  of  kin,  or  that 
any  one  had  sustained  any  pecuniary  loss  because  of  her 
death.  On  November  2, 1898,  the  plaintiff  filed  an  amend- 
ment to  each  count  of  the  declaration,  in  which  it  was 
averred  "that  said  George  Foster  is  the  husband  and 
only  surviving  heir  and  beneficiary  of  the  said  Candis 
Foster,  deceased,"  and  "that  said  George  S.  Foster,  plain- 
tiff and  surviving  heir  and  beneficiary  of  the  said  Candis 
Foster,  deceased,  became  and  was  deprived  of  the  ser- 
vices and  companionship  of  his  said  wife."  A  demurrer 
to  the  amended  declaration  having  been  overruled,  the 
defendant  filed  the  general  issue  and  a  plea  of  the  Stat- 
ute of  Limitations  thereto,  to  which  latter  plea  the  court 
sustained  a  demurrer,  whereupon  the  case  was  tried  be- 
fore a  jury,  and  a  verdict  and  judgment  were  rendered 
in  favor  X)f  the  plaintiff  for  $2500,  from  which  judgment 
the  defendant  prosecuted  an  appeal  to  the  Appellate 
Court  for  the  First  District,  which  court  reversed  said 
judgment  without  remanding  the  cause,  and  the  plaintiff 
has  sued  out  a  writ  of  error  from  this  court  to  review 
such  judgment  of  reversal. 

At  the  time  the  amended  declaration  was  filed  more 
than  two  years  had  elapsed  since  the  accident  took  place. 
K  the  original  declaration  failed  to  state  a  cause  of  ac- 
tion and  by^the  amendment  thereto  a  new  cause  of  action 
was  sought  to  be  introduced,  the  same  was  barred  and 
the  plea  of  the  Statute  of  Limitations  thereto  should 
have  been  sustained.  {Phelps  v.  Illinois  Central  Railroad  Co. 
94  111.  548;  Chicago^  Burlington  and  Quincy  Railroad  Co.  v. 
Jones,  149  id.  361;  Eylenfeldt  v.  Illinois  Steel  Co.  165  id.  185; 
Chicago  City  Railway  Co.  v.  Leach,  182  id.  359.)  The  con- 
trolling question  therefore  is,  did  the  original  declara* 
tion  state  a  cause  of  action? 
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This  court  has  uniformly  held  that  where  an  action 
is  brought  to  recover  damages  for  the  death  of  a  person, 
to  entitle  the  plaintiff  to  recover  it  is  necessary  to  allege 
and  prove  that  such  deceased  person  left  him  or  her  sur- 
viving a  widow  or  husband  or  next  of  kin.  (Chicago  and 
Rock  Island  Railroad  Co.  v.  Morris,  26  111.  400;  Quincy  Coal 
Co.  V.  Hood,  77  id.  68;  Lake  Sliore  and  Michigan  Southern  Rail- 
way Co.  V.  Hessions,  150  id.  546.)  In  Chicago  and  Rock  Island 
Railroad  Co.  v.  Morris,  supra,  on  page  402  the  court  say: 
"Before  a  party  suing  for  these  damages  can  be  allowed 
to  recover,  it  must  be  alleged  in  the  declaration,  and 
proved,  that  the  deceased  left  a  widow  or  next  of  kin,  to 
whom  the  damages  could  be  distributed."  In  Quincy  Coal 
Co.  V.  Hood,  supra,  on  page  72  it  is  said:  "The  fact  of  the 
survivorship  of  a  widow  or  next  of  kin,  being  an  essen- 
tial element  of  the  cause  of  action,  renders  it  indispens- 
able that  it  should  be  alleged  in  the  declaration."  And 
in  Lake  Shore  and  Michigan  Southern  Raihoay  Co.  v.  Hessions, 
supra,  it  is  held  (p.  556):  "It  is  the  settled  law  that  the 
fact  of  survivorship  of  a  widow  or  next  of  kin  is  an  essen- 
tial element  to  the  cause  of  action,  and  it  is  therefore 
indispensable  that  it  should  be  alleged  and  proved." 

At  the  common  law  no  action  could  be  maintained  for 
negligently  causing  the  death  of  a  human  being,  or  for 
any  damages  suffered  by  any  person  in  consequence  of 
such  death.  An  action  to  recover  such  damages  can 
be  maintained,  therefore,  only  by  virtue  of  the  statute. 
(Kurd's  Stat.  chap.  70.)  It  must  be  brought  in  the  name 
of  the  personal  representative  of  the  deceased,  and  can 
only  be  maintained  for  the  benefit  of  the  persons  desig- 
nated in  the  statute.  If  the  deceased  left  him  surviving 
no  widow  or  next  of  kin  there  is  no  cause  of  action,  hence 
the  necessity  of  alleging  and  proving  that  the  deceased 
left  him  surviving  a  widow  or  next  of  kin.  A  declaration 
defective  in  this  regard  would  not  be  good  even  after 
verdict.  In  Boioman  v.  People,  114  111.  474,  it  is  said  (p.  477): 
"The  rule  is,  if  the  declaration  omits  to  allege  any  sub- 
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stantial  fact  which  is  essential  to  a  right  of  action,  and 
"Which  is  not  implied  in  or  inferable  from  the  findings  of 
those  which  are  alleged,  a  verdict  for  the  plaintiff  does 
not  cure  the  defect."  In  Quincy  Coal  Co.  v.  Hood,  supra, 
proof  was  made  that  there  was  next  of  kin  other  than 
those  named  in  the  declaration.  This  was  held  to  be 
error  and  not  cured  by  verdict. 

We  are  of  the  opinion  the  declaration,  as  originally 
filed,  stated  no  cause  of  action,  and  that  the  cause  of 
action  stated  in  the  amended  declaration  was  barred  by 
the  Statute  of  Limitations.  The  judgment  of  the  Appel- 
late Court  will  therefore  be  afl&rmed. 

Judgment  affirmed. 


John  More  et  al. 

V. 

Matilda  More. 

Opinion  filed  June  19, 1901. 

Appeals  and  miROBS—when  appeal  in  mil  case  lies  to  Supreme 
CcurL  If  a  will  disposes  of  the  fee  of  the  testator's  real  estate,  an 
appeal  from  an  order  of  the  circuit  court  refusing  probate  and 
dismissing  the  petition  lies  to  the  Supreme  Court  upon  the  ground 
that  a  freehold  is  involved. 

More  V.  Jf(we,  92  111.  App,  465,  reversed. 

Appeal,  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  DeWitt  county;  the  Hon.  W.  G.  Cochran,  Judge, 
presiding. 

O.  E.  Harris,  and  E.  B.  Mitchell,  for  appellants: 
Where  a  will  devises  real  estate  as  it  would  not  de- 
scend under  the  statute,  a  freehold  is  involved.    Bice  v. 
HaU,  21  111.  App.  298;  Moyer  v.  Svrygart,  id.  497;  Newberry 
V.  Blatchford,  106  id.  584. 

191—7 


Digitized  by 


Google 


98  More  v.  More.  [191  HI. 

The  statute  requires  a  party  producing"  a  will  for  ad- 
mission to  probate  in  the  county  court  to  prove  nothing* 
but  its  formal  execution,  and  that  the  testator  was  of 
sound  mind  and  memory  at  the  time  it  was  executed. 
Yoe  V.  McGord,  74  111.  33. 

It  is  incumbent  upou  those  who  claim  under  a  will  to 
prove  not  only  its  due  execution,  but  that  the  testator 
was  of  sound  and  disposing^  mind.  Comstock  v.  Hadlyme 
Ecclesiastical  Society,  8  Conn.  254. 

The  burden  of  proof  of  the  sanity  of  a  testator  is  on 
the  proponents  of  a  will.  Carpenter  v.  Calvert^  83  111.  62; 
Trish  V.  Newell,  62  id.  196;  ffesterberg  v.  Clark,  166  id.  241; 
Pendlay  v.  Eaton,  130  id.  69;  Crotvninshield  v.  Crowninshield, 
2  Gray,  527;  Entwistle  v.  Meikle,  180  111.  9;  Aikin  v.  Weckerly, 
19  Mich.  482;  McOinnis  v.  Kempsey,  27  id.  363;  McMechen  v. 
McMechen,  17  W.  Va.  683. 

John  Fuller,  for  appellee: 

In  the  matter  of  probate  of  a  will,  where  an  appeal  is 
taken  the  proper  course  is  from  the  county  court  to  the 
circuit  court,  from  the  circuit  court  to  the  Appellate 
Court,  and  from  the  Appellate  Court  to  the  Supreme 
Court.     Hobart  v.  Hdbart,  154  111.  610. 

It  is  not  indispensable  that  witnesses  to  a  will  should 
subscribe  any  formal  clause  of  attestation.  1  Redfield 
on  Wills,  (4th  ed.)  232;  Robinson  v.  Brewster,  140  111.  649. 

The  attestation  clause  may  consist  of  a  single  word, 
as  "witnesses"  or  "attest."  1  Redfield  on  Wills,  (4th  ed.) 
232;  Robinson  v.  Brewster,  140  111.  649. 

Where  the  witnesses  to  a  will  are  dead,  secondary 
evidence  may  be  used  to  prove  the  due  attestation  and  ex- 
ecution of  the  will.  The  attestation  is  then  to  be  shown 
as  it  would  in  cases  of  deeds,  by  proof  of  the  handwrit- 
ing of  the  witnesses;  and  it  is  to  be  presumed  that  the 
deceased  witnesses  have  duly  attested  the  will  in  the 
presence  of  the  testator.  Eobart  v.  Hobart,  154  111.  614; 
Hurd's  Stat.  1899,  sec.  6,  p.  1747. 
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Per  Curiam:  George  More,  of  DeWitt  county,  died  on 
or  about  the  27th  day  of  September,  1898,  and  soon  there- 
after, on  the  petition  of  his  widow,  his  will  was  admitted 
to  probate  by  the  county  court  of  that  county.  Certain 
heirs  of  the  deceased  appealed  to  the  circuit  court,  where, 
after  a  hearing  before  that  court,  an  order  was  entered 
refusing  probate  and  dismissing  the  petition.  On  appeal 
by  the  proponent,  taken  to  the  Appellate  Court  for  the 
Second  District,  the  order  of  the  circuit  court  was  re- 
versed and  the  cause  was  remanded,  with  directions  to 
enter  an  order  admitting  the  will  to  probate  and  record 
as  the  last  will  and  testament  of  said  George  More,  de- 
ceased, and  granting  letters  testamentary  to  the  peti- 
tioner, as  prayed.  From  the  judgment  of  the  Appellate 
Court  the  contestants  have  taken  this  appeal. 

A  motion  was  made  by  contestants  in  the  Appellate 
Court  to  dismiss  the  appeal  to  that  court  on  the  ground 
that  a  freehold  was  involved  and  that  the  appeal  should 
have  been  taken  from  the  circuit  court  directly  to  this 
court.  The  will  by  its  terms  disposed  of  the  real  estate 
of  the  testator,  devising  it  in  fee,  and  we  are  of  the  opin- 
ion that  a  freehold  was  involved  and  that  the  Appellate 
Court  had  no  jurisdiction,  but  that  the  appeal  should 
have  been  taken  from  the  circuit  court  directly  to  this 
court.  {Gould  v.  Theological  Seminary,  189  111.  282.)  It  fol- 
lows that  the  Appellate  Court  erred  in  not  dismissing 
the  appeal  to  that  court,  and  we  cannot  do  otherwise  than 
reverse  its  judgment. 

The  judgment  of  the  Appellate  Court  will  therefore 
be  reversed  and  the  cause  remanded  to  that  court,  with 
directions  to  dismiss  the  appeal.  Leave  will  be  given 
to  withdraw  record,  abstracts  and  briefs. 

Reversed  and  remanded,  with  directions. 
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Charles  Anderson 
Frederick  Magni  Anderson  et  al. 

Opinion  filed  June  19^  1901. 

1.  Wills — intention  mvst  he  gathered  from  langucige  used,  in  the  light 
of  attending  circumstances.  The  intention  of  the  testatrix  must  be 
gathered  from  the  language  used  in  the  will,  in  the  light  of  the 
attending  circumstances,  and  not  from  any  supposed  intention 
existing  in  her  mind,  as  explained  by  the  testimony  of  one  of  the 
witnesses  to  the  will. 

2.  Same — stipulation  of  facts  in  will  construction  case  Tiot  binding  upon 
minor  heirs.  In  a  suit  to  construe  a  will,  brought  by  the  husband  of 
the  testatrix  against  her  minor  heirs-at-law,  a  stipulation  of  facts 
which  are  claimed  to  throw  light  upon  the  intention  of  the  testa- 
trix is  not  binding  upon  such  minors. 

3.  Same — construction  which  renders  will  inoperative  should  he  avoided, 
if  possible.  If  such  a  conclusion  can  be  avoided,  it  is  not  to  be  pre- 
sumed that  a  testator  intended  by  the  will  to  accomplish  that  which 
the  law  would  do  without  any  will. 

4.  Same — language  of  will  construed.  A  will  drawn  by  a  wholly 
inexperienced  person,  which  gives  to  the  husband  of  the  testatrix 
all  real  and  personal  property,  "to  have  and  to  hold  unto  *my'  or 
our  son's,  his  heirs  and  assigns  forever,"  must,  where  the  proof 
shows  there  were  three  sons,  be  construed  as  giving  the  property 
to  the  husband  with  a  limitation  to  the  heirs  of  the  bodies  of  the 
testatrix  and  her  husband,  which,  under  section  6  of  the  Convey- 
ance act,  passes  a  life  estate  to  the  husband  with  remainder  in  fee 
simple  absolute  to  said  heirs. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  A.  H.  Chetlain,  Judge,  presiding. 

Amzi  W.  Strong,  and  Louis  C.  Ehle,  for  appellant. 

William  F.  Struckmann,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Annie  Anderson  held  the  title  to  certain  real  estate 
in  the  city  of  Chicago.  She  died  June  3,  1896,  leaving  a 
last  will  and  testament,  as  follows: 
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^^CfflOAGO,  Illinois,  March  3,  1896. 

*1  give,  demise  and  bequeath  unto  my  husband,  Chas.  An- 
derson, all  real  estate  and  personal  property,  with  all  the  tene- 
ments and  improvements  thereto  belonging;  to  have  and  to 
hold  unto  *my'  or  our  son's,  his  heirs  and  assigns  forever. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  third  of  March,  1896.  Annie  Anderson.     [Seal.] 

Edwabd  Sjogren, 

John  Anderson." 

The  will  was  admitted  to  probate.  She  left  surviv- 
ing her  the  appellant,  Charles  Anderson,  her  husband, 
who  was  appointed  administrator  with  the  will  annexed. 
Frederick  Magni  Anderson,  Marten  Henry  Anderson  and 
Ernst  Edwin  Anderson,  the  minor  sons  of  appellant  and 
the  testatrix,  are  her  only  heirs-at-law.  The  bill  in  this 
case  was  filed  by  the  appellant  in  the  superior  court  of 
Cook  county  against  the  appellees,  said  heirs-at-law  and 
the  holders  of  encumbrances  on  the  property,  to  obtain 
a  construction  of  the  will.  A  guardian  ad  litem  was  ap- 
pointed for  the  minor  defendants  and  filed  their  answer. 
The  court  entered  a  decree  finding  said  heirs-at-law  to 
be  the  owners  in  fee  simple  of  said  real  estate,  subject 
to  said  encumbrances  and  to  the  dower  of  appellant  as 
surviving  husband. 

The  complainant,  Charles  Anderson,  was  a  merchant 
tailor  in  Chicago,  and  he  went  to  his  cutter,  Axel  W. 
Swanson,  Jr.,  and  asked  him  to  write  the  will,  giving 
him  a  book  called  "Gaskell's  Compendium  of  Forms." 
Complainant  had  selected  a  form  and  marked  it,  sug- 
gesting certain  changes,  and  the  cutter  copied  the  will 
in  part  from  that  form,  attempting  to  adapt  it  to  the 
intended  purpose.  Complainant  gave  testimony,  and 
there  was  also  a  stipulation  of  facts  which  are  claimed 
to  ^hrow  light  upon  the  intention  of  the  testatrix,  but 
neither  such  testimony  nor  the  stipulation  can  be  con- 
sidered. Complainant  was  not  a  competent  witness  un- 
der the  statute,  and  the  stipulation  was  not  binding  on 
the  minors.     (2\^mer  v.  Jenkins^  79  111.  228.)    There  was 
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testimony  of  one  of  the  witnesses  to  the  will  that  the 
testatrix  supposed  that  the  will  devised  the  property 
to  complainant,  but  her  real  intention  must  be  ^fathered 
from  the  language  used  in  the  will  in  the  light  of  the  at- 
tending" circumstances,  and  not  from  an}'  supposed  inten- 
tion existing  in  her  mind.  The  purpose  of  construction 
is  to  ascertain  the  intention  of  the  testatrix  from  all  the 
words  and  provisions  of  the  will,  giving  effect,  if  possi- 
ble, to  every  word.     Jenks  v.  Jackson,  127  111.  341. 

The  construction  contended  for  in  behalf  of  the  heirs- 
at-law  and  adopted  by  the  superior  court  is,  that  the  will 
gave  all  the  property  of  the  testatrix  to  complainant  for 
the  use  of  her  heirs-at-law;  that  the  statute  executed  the 
use,  and  consequently  the  devise  was  to  the  heirs-at-law. 
This  construction  renders  the  will  void,  as  doing  what 
the  law  would  have  done  without  any  will.  If  there  had 
been  no  will  the  property  would  pass  precisely  according 
to  the  decree  of  the  superior  court,  and  it  is  not  to  be 
presumed  that  the  testatrix  intended  to  do  that  which 
the  law  would  do  without  any  will,  if  that  conclusion 
can  be  avoided.  The  latter  part  of  the  will  is  ambigu- 
ous, having  been  drawn  by  a  Swede  tailor  wholly  un- 
skilled in  such  matters,  but  the  first  part  is  clear  and 
definite.  The  testatrix  first  gave  all  her  real  and  per- 
sonal property  to  her  husband,  the  complainant,  Charles 
Anderson.  Under  section  13  of  the  Conveyance  act  the 
language  employed  will  devise  an  estate  in  fee  simple  if 
a  less  estate  is  not  limited  by  express  words  or  does  not 
appear  to  have  been  devised  by  construction  or  operation 
of  law.  There  is  a  limitation  in  the  habendum  to  certain 
heirs.  In  order  to  sustain  claims  of  the  respective  par- 
ties as  to  this  limitation,  we  are  asked,  on  the  one  hand, 
to  eliminate  the  words  "my  or  our  son's,"  and  on  the 
other  hand  to  change  the  word  "his'*  to  "their,"  and  in 
each  instance  because  the  words  were  put  in  by  an  un- 
skillful draftsman.  We  are  not  authorized  to  eliminate 
or  change  either  or  any  of  the  words  intentionally  used 
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by  the  testatrix.  The  limitation  was  to  the  heirs  of  the 
testatrix,  as  evidenced  by  the  word  "my,"  who  should 
also  be  heirs  of  her  husband,  as  shown  by  the  word  "his." 
They  were  to  be  her  heirs  and  his  heirs,  and  the  testi- 
mony shows  that  there  were  three  sons  of  the  testatrix 
and  complainant.  In  describing  these  heirs  she  also  said, 
"or  our  son's."  This  was  written  as  though  there  was 
but  one  son,  and  being  in  the  possessive  case,  would  re- 
fer to  the  heirs  of  a  son.  The  proof  being  that  there 
were  three  sons,  it  is  evident  that  the  apostrophe  was 
misplaced,  and  that  it  should  follow  the  word  "sons." 
The  case  is  like  that  of  Schaefer  v.  Schaefer,  141  111.  337, 
w^here,  through  mistake  or  ignorance,  the  word  "their" 
was  spelled  "there."  Whatever  may  have  been  the  pre- 
cise intention  in  the  use  of  that  word,  it  seems  clear  that 
the  limitation  was  to  the  heirs  of  the  testatrix  and  her 
husband,  and  that  the  reference  to  the  sons  was  in  an  ex- 
planatory way,  as  being  the  heirs.  There  was  no  attempt 
by  the  will  to  create  a  trust  for  the  sons,  but  the  inten- 
tion was  to  describe  the  class  of  heirs. 

The  only  meaning  we  can  give  the  language  of  the 
will  is  that  it  gave  the  property  to  the  complainant, 
Charles  Anderson,  with  a  limitation  to  the  heirs  of  the 
bodies  of  said  Charles  Anderson  and  the  testatrix.  By 
section  6  of  the  Conveyance  act  an  estate  in  fee  tail  be- 
comes an  estate  for  the  natural  life  of  the  complainant, 
Charles  Anderson,  with  remainder  in  fee  simple  absolute 
to  said  heirs.  While  the  question  is  not  free  from  diffi- 
culty, this  is  the  only  method  by  which  we  can  give 
effect  to  all  the  language  of  the  will  and  make  it  opera- 
tive as  a  will. 

The  decree  of  the  superior  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  enter 
a  decree  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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The  North  Chicago  Street  Railroad  Company 

V. 

Mary  A.  Hutchinson. 

Opinion  filed  June  19, 1901. 

1.  Instructions— statcwwni  as  to  uihaJb  was  charged  in  dismissed 
counts  is  swrplusage.  If  an  instruction  tells  the  jury,  in  clear  and 
positive  terms,  that  certain  counts  of  the  declaration  have  been 
dismissed,  an  attempted  statement  therein  of  what  was  charg'ed 
in  the  dismissed  counts  is  surplusage,  and  is  not  ground  for  re- 
versal although  incomplete. 

2.  Same — when  insirwdion  does  not  authorize  a  recovery  on  dismissed 
counts.  An  instruction  authorizing  the  jury  to  find  for  the  plaintiff 
if  "the  plaintiff  has  made  out  her  case  by  a  preponderance  of  the 
evidence  as  laid  in  the  declaration  or  any  single  count  thereof," 
is  not  misleading,  as  authorizing  a  recovery  under  certain  counts 
which  were  dismissed  before  the  instruction  was  given,  where 
other  instructions  state  that  such  counts  have  been  dismissed. 

NoHh  Chicago  St,  B.  B.  Co.  v.  HtUchinson,  92  111.  App.  567,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tdthill, 
Judge,  presiding". 

John  A.  Rose,  and  Louis  Boisot,  Jr.,  (W.  W.  Gurley, 
of  counsel,)  for  appellant. 


Francis  J.  Woolley,  for  appellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

This  is  an  action  in  the  Cook  circuit  court  to  recover 
damages  for  a  personal  injury  sustained  by  Mary  A. 
Hutchinson  by  reason  of  being  thrown  from  a  car  of  the 
North  Chicago  Street  Railroad  Company.  The  declara- 
tion consisted  of  four  counts,  but  at  the  conclusion  of  the 
evidence  plaintiff  dismissed  as  to  the  second  and  third, 
and  the  cause  was  submitted  to  the  jury  upon  only  the 
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first  and  fourth.  The  jury  returned  a  verdict  of  guilty, 
assessing  plaintiff's  damages  at  |5000,  and  from  a  judg- 
ment of  afilrmance  in  the  Appellate  Court  for  the  First 
District  the  railroad  company  prosecutes  this  further 
appeal. 

The  only  question  submitted  for  our  consideration 
here  is,  whether  or  not  the  trial  court  committed  error 
in  giving  the  plaintiff's  first  instruction  and  in  refusing 
to  give  the  defendant's  twenty-fifth  and  twenty-sixth  as 
asked,  but  giving  the  twenty-fifth  as  modified. 

The  first  instruction  given  on  behalf  of  the  plaintiff 
is  as  follows: 

"The  court  instructs  the  jury  that  if  they  find,  from 
the  evidence,  that  the  plaintiff  has  made  out  her  case  by 
a  preponderance  of  the  evidence,  as  laid  in  her  declara- 
tion or  any  single  count  thereof,  then  the  jury  should 
find  for  the  plaintiff." 

The  contention  of  the  appellant  is,  that  this  instruc- 
tion authorized  tbe  jury  to  find  for  the  plaintiff  if  she 
had  made  out  her  case  under  either  of  the  dismissed 
counts, — that  is,  the  second  or  third.  At  the  time  the 
instruction  was  given  the  second  and  third  counts  had 
been  eliminated  from  the  declaration  by  the  dismissal, 
and  it  can  bardly  be  assumed  that  the  jury  would  under- 
stand the  instruction  to  refer  to  such  dismissed  counts. 
By  its  own  instructions  the  defendant  speaks  of  the 
declaration  substantially  in  the  same  language  that  the 
plaintiff  did  in  her  first  instruction,  making  no  reference 
to  the  fact  that  the  second  and  third  counts  had  been 
dismissed.  But  we  think  it  clear  that  in  no  view  of  the 
case  can  it  be  said  that  the  jury  was  misled  by  this  first 
instruction  as  to  the  counts  of  the  declaration  then  be- 
fore it.  The  twenty-fifth  and  twenty-sixth  instructions 
asked  by  the  defendant  were  as  follows: 

25.  "The  court  instructs  the  jury  that  under  the  law 
and  the  evidence  in  this  case  the  plaintiff  cannot  recover 
on  the  third  count  of  her  declaration,  and  it  is  the  duty 
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of  the  jury  to  find  the  defendant  not  guilty  as  to  the 
said  third  count. 

26.  "The  court  instructs  the  jury  that  under  the  law 
and  the  evidence  in  this  case  the  plaintiff  cannot  recover 
on  the  second  count  of  her  declaration,  and  it  is  the  duty 
of  the  jury  to  find  the  defendant  not  guilty  as  to  the  said 
second  count." 

By  refusing  the  twenty-sixth  instruction  and  modify- 
ing the  twenty-fifth  the  court  undertook  to  state  in  one 
instruction  what  was  contained  in  both,  the  twenty-fifth 
as  modified  and  given  being  in  the  following  language: 

"The  court  instructs  the  jury  that  under  the  law  and 
the  evidence  in  this  case  the  plaintiff  cannot  recover  on 
the  second  and  third  counts  of  her  declaration,  the  plain- 
tiff having  dismissed  as  to  them.  These  counts  charged, 
in  substance  and  effect,  that  the  door  of  the  car  was 
in  such  faulty  and  defective  condition  that  the  plaintiff 
was  unable  to  enter  the  car  through  the  said  door,  and 
that  for  said  reason  the  plaintiff  was  compelled  to  stand 
upon  the  platform  and  thus  be  exposed  to  danger." 

The  first  sentence  of  this  instruction  told  the  jury, 
in  direct  and  positive  terms,  that  the  second  and  third 
counts  of  the  declaration  had  been  dismissed,  and  if  it 
hisid  concluded  with  that  statement  there  could  have  been 
no  claim  that  the  instructions,  taken  together,  were  cal- 
culated to  mislead  the  jury  to  the  belief  that  the  plaintiff 
could  recover  if  she  had  made  out  her  case  under  either 
said  second  or  third  count.  While  it  is  true  that  the  con- 
cluding part  of  this  modified  instruction,  which  attempts 
to  state  what  the  second  and  third  counts  alleged,  does 
not  do  so  fully,  yet  that  part  of  the  instruction  is  mere 
surplusage  and  could  not  have  prejudiced  the  defendant. 
The  jury  having  been  expressly  told  that  those  counts 
had  been  dismissed,  it  was  a  matter  of  no  consequence  to 
the  jury  what  they  contained. 

On  the  whole,  we  are  of  the  opinion  that  there  was 
no  error  in  the  giving  of  the  first  instruction  on  behalf 
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of  the  plaintiff,  and  that  the  modification  of  the  twenty- 
fifth  asked  by  the  defendant  sufficiently  covered  the  prop- 
ositions asked  in  the  twenty-fifth  and  twenty-sixth,  and 
hence  the  refusal  to  give  the  twenty-sixth  and  the  modi- 
fication of  the  twenty-fifth  were  not  ert-or. 

The  judgement  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Ferdinand  Siegel.  et  al.  /«fP  '164 

Harriet  Blair  Borland. 

Opinion  filed  June  19, 1901. 

1 .  MORTQAQES— purchaser  of  mortgaged  p  roperty  not  personally  liable 
unless  he  assumes  the  debt.  The  purchaser  of  mortgaged  premises 
is  not  personally  liable  for  the  debt  in  case  of  a  deficiency  unless 
there  is  a  contract  upon  his  part,  express  or  implied,  amounting 
to  an  agreement  to  pay  the  mortgage  debt  or  some  part  thereof. 

2.  Same — a  promise  to  pay  mortgage  debt  may  be  implied.  If  the 
amount  of  an  encumbrance  is  included  in  and  forms  a  part  of  the 
consideration  which  a  grantee  promises  to  pay  for  the  premises, 
and  he  retains  that  part  of  the  purchase  price,  the  law  will  create 
a  personal  liability  against  him,  upon  the  ground  that  he  has  agreed 
to  pay  such  indebtedness. 

3.  Same— incumbrance  mibst  be  expressly  assumed  or  amount  m^ist  be 
aUowed  in  purchase  price.  In  order  to  create  a  personal  liability  on 
the  part  of  the  purchaser  of  mortgaged  premises  there  must  be 
an  express  assumption  of  the  indebtedness  or  the  amount  must  be 
allowed  in  the  purchase  price,  so  that  the  law  will  imply  a  promise. 

4.' Same — an  implied  promise  cay^not  exist  where  there  is  a  contrary 
express  agreement.  The  implied  contract  to  pay  to  the  holder  of  an 
encumbrance  money  retained  for  that  purpose  by  the  grantee, 
arises  only  from  the  presumed  understanding  of  the  parties,  and 
cannot  exist  where  there  was  an  express  understanding  to  the  con- 
trary and  a  distinct  refusal  by  the  grantee  to  pay  the  debt. 

Siegel  v.  Borland,  93  111.  App.  320,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judg^e,  presiding. 
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BiNSWANGER  &  Jackson,  and  James  E.  Munroe,  for 
appellants. 

Wilson,  Moore  &  McIlvaine,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  appellee,  Harriet  Blair  Borland,  and  Frederick  W. 
Crosby,  as  trustee,  filed  their  bill  in  this  case  in  the  cir- 
cuit court  of  Cook  county  to  foreclose  a  trust  deed  made 
by  Louise  C.  Clark  and  husband,  conveying  to  said  trus- 
tee a  lot  with  an  apartment  building  thereon,  known  as 
"The  Cambridge,"  to  secure  a  note  for  $75,000,  with  six 
per  cent  interest.  The  bill  as  finally  amended  sought 
to  hold  subsequent  owners  of  the  property  personally 
liable  for  the  debt,  and  charged  that  the  premises  were 
conveyed  to  Annah  B.  Peck,  who  conveyed  the  same  to 
Thomas  B.  Bryan,  who  in  turn  conveyed  them  to  Howard 
P.  Simmons,  and  that  each  of  the  successive  grantees 
expressly  agreed  to  pay  said  debt  secured  by  the  trust 
deed.  It  was  also  sought,  upon  other  grounds,  to  hold 
the  appellants,  a  corporation  known  as  "The  Grand," 
Ferdinand  Siegel  and  Joseph  Siegel,  and  one  Maximilian 
Philipsborn,  liable  for  said  debt.  The  facts  alleged  as 
the  basis  of  such  liability  were,  that  said  Simmons,  for  an 
expressed  consideration  of  $160,000,  conveyed  the  prem- 
ises to  Maximilian  Philipsborn,  who  purchased  them  for 
and  on  behalf  of  appellants  Ferdinand  Siegel  and  Joseph 
Siegel;  that  Philipsborn  conveyed  the  premises  for  the 
same  expressed  consideration  to  said  Ferdinand  Siegel 
and  Joseph  Siegel;  that  said  Philipsborn  and  Joseph 
Siegel  and  Ferdinand  Siegel  were  the  owners  of  all  the 
stock  in  said  corporation.  The  Grand;  that  the  contract 
for  the  purchase  of  the  premises  was  made  by  The  Grand 
for  the  consideration  of  a  stock  of  goods  and  fixtures 
transferred  to  Simmons  and  valued  at  $125,000;  that  The 
Grand  demanded  payment  of  Simmons  of  said  $25,000  to 
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apply  on  the  indebtedness  secured  by  the  trust  deed,  and 
Simmons  paid  the  same;  that  said  $25,000  was  paid  to 
said  Philipsborn  and  said  Ferdinand  Siegel  and  Joseph 
Siegel,  the  stockholders  of  The  Grand,  who  were  the  real 
parties  in  interest,  and  that  by  virtue  of  said  facts  the 
said  corporation  and  parties  became  personally  liable  to 
pay  the  debt.  Philipsborn  and  the  appellants,  Ferdi- 
nand Siegel,  Joseph  Sieg'el  and  The  Grand,  answered, 
denying  all  liability  for  the  debt. 

The  cause  was  referred  to  a  master  in  chancery  to 
take  the  evidence  and  report  it,  -vyith  his  conclusions. 
The  master's  report  showed  the  amount  due  on  the  trust 
deed  and  for  solicitor's  fee,  which,  with  interest  to  the 
date  of  the  decree  for  sale,  amounted  to  $89,641.64.  The 
property  sold  for  $50,000,  and,  with  interest  from  the 
date  of  the  decree  and  the  costs  of  suit  and  sale,  there 
was  a  deficiency  of  $41,357.84,  for  which  there  was  a  per- 
sonal decree  against  the  Clarks,  Annah  B.  Peck,  Thomas 
B.  Bryan  and  Howard  P.  Simmons.  There  is  no  contro- 
versy about  those  decrees  or  the  sale.  The  only  point 
contested  before  the  master  or  the  court  related  to  the 
personal  liability  of  appellants  and  Philipsborn  for  any 
part  of  the  debt  secured  by  the  trust  deed.  The  master 
reported  that  The  Grand  was  liable  for  the  deficiency  be- 
cause it  had  the  land  and  $25,000  paid  by  Simmons  with 
which  to  pay  the  debt.  He  also  reported  that  the  actual 
consideration  passing  from  Ferdinand  Siegel  and  Joseph 
Siegel  to  The  Grand  for  the  same  money  and  property 
conveyed  to  them  was  the  payment  of  a  merchandise  in- 
debtedness of  The  Grand  of  $28,000,  and  an  understand- 
ing that  they  would  credit  The  Grand,  on  account  of  its 
indebtedness  to  them,  with  whatever  they  might  real- 
ize out  of  The  Cambridge,  and  therefore  their  position 
towards  Simmons  was  the  same  as  that  of  The  Grand, 
and  they  were  personally  liable.  His  further  conclusion 
was,  that  even  if  that  were  not  so,  Ferdinand  Siegel,  Jo- 
seph Siegel  and  Philipsborn,  as  directors  of  The  Grand, 
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incurred  liabilities  in  excess  of  its  capital  stock  and  were 
personally  liable  under  the  Corporation  act,  and,  for  the 
purpose  of  avoiding  unnecessary  litig-ation,  their  liability 
could  properly  be  enforced  in  this  suit.  There  was  no 
statutory  liability  charg'ed  against  the  parties  as  stock- 
holders of  The  Grand,  and  there  was  no  issue  of  that  kind 
referred  to  the  master. 

The  circuit  court  sustained  exceptions  to  the  master's 
report,  but  found  that  Ferdinand  Siegel,  Joseph  Siegel, 
Philipsborn  and  The  Grand  received  from  Simmons  $25,- 
000,  to  be  used,  by  agreement  between  the  parties,  for  the 
express  purpose  of  paying  the  same  on  the  trust  deed, 
and  that  said  parties  were  liable  for  said  sum,  with  inter- 
est from  January  20, 1897,  at  six  per  cent  until  the  matur- 
ity of  the  note  secured  by  the  trust  deed,  and  seven  per 
cent  thereafter  to  the  day  of  sale.  The  court  again  re- 
ferred the  cause  to  the  master  to  state  the  amount  for 
which  said  parties  were  liable.  The  master  reported  and 
the  court  entered  a  decree  against  them  for  $29,502.78, 
the  interest  having  been  computed  as  directed.  Appel- 
lants and  Philipsborn  removed  the  record  to  the  Ap- 
pellate Court  by  appeal.  The  Appellate  Court  held  the 
decree  erroneous  only  as  to  the  time  for  which  interest 
was  computed  and  in  computing  it  at  a  higher  rate  than 
allowed  by  law,  and  appellee  having  remitted  the  excess 
of  interest,  amounting  to  $1978.49,  the  decree  was  affirmed 
for  the  balance.  The  case  is  here  by  appeal  from  the 
judgment  of  the  Appellate  Court. 

The  agreement  for  the  purchase  of  The  Cambridge 
and  the  exchange  of  the  properties  was  in  writing,  and 
was  made  January  20, 1897.  It  was  signed  by  Howard 
P.  Simmons  and  by  the  corporation.  The  Grand,  through 
its  president,  under  its  corporate  seal,  attested  by  its 
secretary.  *  The  deed  from  Simmons  and  wife  to  Maxi- 
milian Philipsborn  was  made  in  pursuance  of  the  con- 
tract and  a  resolution  of  the  directors  of  The  Grand,  as 
trustee  for  the  corporation,  and  neither  in  the  contract 


Digitized  by 


Google 


Jine,'tl.]  SiEGEL  V.  Borland.  Ill 

nor  in  the  deed,  nor  in  the  subsequent  deed  to  the  Siegels, 
was  there  any  assumption  whatever  of  the  debt  secured 
by  the  trust  deed  or  any  agreement  to  pay  it  or  any  part 
of  it.  The  deed  was  to  be  made,  and  was  made,  subject 
to  the  trust  deed.  The  contract  and  deed  not  only  failed 
to  imply  any  assumption  of  the  debt,  but  rather  excluded 
the  implication.  Complainant  can  only  establish  the  lia- 
bility of  appellants  by  proving  a  contract  to  assume  and 
pay  the  debt,  or  some  part  of  it.  To  sustain  the  decree, 
the  facts  proved  must  amount  to  an  agreement  to  pay  the 
$25,000  upon  the  debt  secured  by  the  trust  deed.  It  is  true 
that  a  contract  may  be  implied,  and  that  if  the  amount 
of  an  encumbrance  is  included  in  and  forms  a  part  of  the 
consideration  which  a  grantee  promises  to  pay  for  prem- 
ises, and  he  retains  that  part  of  the  purchase  price,  the 
law  will  create  a  personal  liability  against  him,  on  the 
ground  that  he  has  agreed  to  pay  such  indebtedness.  In 
such  a  case  the  law  presumes  that  the  grantee  has  agreed 
to  apply  the  money  so  retained  for  the  purpose  of  pay- 
ing the  encumbrance.  Either  there  must  be  an  express 
assumption  of  the  indebtedness,  or  the  amount  must  be 
allowed  in  the  purchase  price  so  that  the  law  will  imply 
the  promise.  {Comstock  v.  Hltty  37  111.  542;  Rammer  v.  John- 
son, 44  id.  192;  Fowler  v.  Fay,  62  id.  375;  Bapp  v.  Stoner,  104 
id.  618;  Drury  v.  Holden,  121  id.  130;  Consolidated  Coal  Co. 
v.  Peers,  166  id.  361;  Crawford  v.  Nimmons,  180  id.  143.)  In 
this  case  there  was  no  retention  by  the  grantees  of  any 
part  of  the  agreed  purchase  price  for  the  encumbered 
property.  The  transaction  consisted  of  a  trade,  in  which 
Howard  P.  Simmons  conveyed  The  Cambridge,  subject 
to  the  trust  deed,  and  block  44  in  Cornell,  to  Philipsbom, 
as  trustee  for  The  Grand,  and  paid  $25,000  in  cash  and 
notes,  and  assumed  the  leases  on  the  premises  occupied 
by  The  Grand,  at  the  comer  of  State  and  Adams  streets, 
in  Chicago.  The  consideration  given  to  Simmons  was 
the  stock  of  merchandise  of  The  Grand  and  other  mer- 
chandise, to  bring  the  amount,  at  invoice  prices,  up  to 
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195,000,  and  fixtures  valued  at  $30,000,  and  the  leases  on 
the  premises  held  by  the  Siegels.  The  $25,000  was  re- 
ceived as  a  part  of  the  consideration  for  the  merchandise 
and  fixtures  transferred  to  Simmons  and  not  retained  out 
of  the  consideration  for  The  Cambridge. 

The  claim  of  appellee  is,  that  the  Siegels  and  Philips- 
born,  who  were  the  only  stockholders  of  The  Grand,  found 
that  the  trust  deed  for  $75,000  could  not  be  renewed  for 
more  than  $50,000  and  thereupon  demanded  that  $25,000 
should  be  paid  to  them  to  reduce  the  encumbrance  to 
$50,000.  It  is  contended  that  this  placed  them  upon  the 
same  basis  as  one  who  retains  a  part  of  the  purchase 
price  for  the  purpose  of  paying  it  upon  an  encumbrance. 
If  that  is  so,  any  presumption  or  implication  of  the  law 
from  such  fact  was  met  in  this  case  by  proof  that  the 
parties  utterly  refused  to  assume  any  part  of  the  mort- 
gage, and  before  the  contract  was  drawn  said  that  under 
no  circumstances  would  they  assume  it  or  any  part  of  it. 
The  implied  contract  to  pay  to  the  holder  of  an  encum- 
brance money  retained  for  that  purpose  arises  only  from 
the  presumed  understanding  of  the  parties.  It  is  im- 
plied because  the  facts  justify  the  inference  that  such 
was  the  mutual  intention;  but  an  implied  contract  can 
not  exist  when  there  is  an  express  one  about  the  same 
subject  matter.  It  is  only  where  the  parties  do  not  ex- 
pressly agree  that  the  law  implies  a  promise.  {Walker  v. 
Brown,  28  111.  378;  15  Am.  &  Eng.  Ency.  of  Law,— 2d  ed.— 
1078.)  In  this  case  there  was  an  express  agreement  and 
a  distinct  refusal  to  pay  any  money  on  the  debt.  The 
parties  concerned  in  the  transaction  were  Howard  P. 
Simmons,  who  executed  the  written  contract  and  made 
the  deed;  John  C.  Stetson,  his  attorney;  George  P.  Mont- 
gomery, who  had  an  interest  with  Simmons  in  the  trans- 
action, but  who,  on  account  of  his  financial  condition, 
transacted  business  in  the  name  of  his  wife  and  acted  as 
agent  in  the  matter;  Joseph  Siegel,  Ferdinand  Siegel, 
Maximilian  Philipsborn,  and  their  attorney,  Augustus 
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Binswanger.  With  the  exception  of  Montgomery,  these 
parties  united  in  testifying*  that  the  Siegels  and  Philips- 
born  refused  to  make  the  trade  if  the  mortgage  had  to 
be  assumed  by  them,  and  that  they  did  not  assume  it. 
Montgomery  does  not  contradict  any  of  this  testimony, 
and  there  is  no  evidence  tending  to  prove  the  contrary. 
The  trade  was  pending  for  two  or  three  weeks,  and  the 
ground  for  claiming  an  assumption  of  the  debt  to  the  ex- 
tent of  125,000  is,  that  during  that  time,  before  the  writ- 
ten contract  was  made,  appellants  demanded  the  $25,000 
to  reduce  the  mortgage  debt.  It  seems  the  Siegels  pro- 
posed to  see  Mr.  Blair,  the  agent  for  appellee,  to  see 
if  the  mortgage  could  be  renewed  when  due,  and  they 
learned  from  him  that  he  would  not  renew  it  for  more 
than  150,000.  They  also  sent  an  architect  to  examine  the 
property  and  report  upon  its  value,  and  from  the  report 
of  the  cost  of  the  building  and  refusal  to  renew  the  mort- 
gage they  refused  to  go  on  with  the  trade  at  the  origi- 
nal figures  and  demanded  $25,000  in  money.  Simmons 
proposed  to  pay  part  of  it  in  money  and  give  notes  for 
part,  and  his  proposition  was  accepted. 

Appellants  objected  to  the  oral  evidence  of  these 
facts  as  varying  the  terms  of  the  written  contract,  and 
they  also  say  that  the  allegations  and  proofs  do  not 
agree,  but  as  we  are  of  the  opinion  that  the  evidence 
does  not  sustain  the  decree  it  will  not  be  necessary  to 
notice  those  questions. 

If  all  the  evidence  is  considered  it  will  not  warrant 
fastening  any  liability  upon  the  appellants.  It  is  im- 
practicable to  go  into  the  testimony  at  length.  George 
P.  Montgomery  testified  that  when  it  was  found  that  the 
mortgage  could  not  be  renewed  for  more  than  $50,000, 
the  Siegels  refused  to  close  the  deal  unless  Simmons 
would  pay  $25,000  in  cash.  His  evidence  is  very  uncertain 
and  unsatisfactory,  and  he  said  that  it  was  difficult  for 
him  to  remember  the  details  of  the  affair  at  all.  While 
he  said  the  Siegels  would  not  trade  unless  Simmons 
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would  pay  oflp  $25,000  of  the  mortgage,  he  also  said  that 
they  demanded  the  $25,000  to  pay  debts  of  The  Grand. 
On  his  attention  being  called  to  the  two  statements  he 
said  they  were  both  correct,  and  further,  that  the  Siegels 
told  him  they  did  not  place  any  value  on  the  equity  in 
The  Cambridge, — that  they  simply  wanted  to  trade  it  off; 
that  their  object  in  making  the  trade  was  to  get  rid  of 
the  leases  on  the  building  occupied  by  The  Grand;  that 
they  had  four  or  five  years  to  run,  at  an  annual  rental 
of  $40,000,  and  that  they  had  no  use  for  the  property, 
and  the  trade  was  to  get  Simmons  to  assume  the  leases. 
Thomas  B.  Bryan  testified  to  admissions  of  the  Siegels 
long  after  the  transaction,  which  are  emphatically  de- 
nied by  them.  Bryan  had  assumed  the  debt,  and  testi- 
fied that  he  read. to  Joseph  Siegel  part  of  a  letter  written 
by  William  A.  Simmons,  (father  of  Howard  P.  Simmons,) 
who  was  interested  in  some  way  in  the  transaction,  to 
George  F.  Montgomery,  in  which  Simmons  said  that 
Bryan  was  in  a  good  deal  of  trepidation  about  the  affair; 
that  he  told  Bryan  whatever  was  paid  in  cash  was  paid 
to  enable  the  parties  to  reduce  the  mortgage  on  The 
Cambridge  $25,000;  that  his  remembrance  was  that  they 
had  not  assumed  the  mortgage,  but  nevertheless  the  un- 
derstanding was  that  the  money  should  be  applied  in 
that  way.  The  witness  testified  that  when  he  read  this 
Joseph  Siegel  said  that  was  all  right.  Bryan  was  inter- 
ested in  obtaining  an  admission,  and  was  arguing  with 
the  Siegels  about  the  law,  to  convince  them  of  their  lia- 
bility. His  testimony  is  subject  to  the  well  known  rule 
that  testimony  of  verbal  admissions  is  to  be  received 
with  caution.  A  letter  of  Mr.  Stetson,  the  attorney,  to 
said  W.  A.  Simmons  was  in  evidence,  stating  that  there 
was  no  agreement  of  the  Siegels  to  pay  the  mortgage, 
but  they  must  eventually  pay  it  or  lose  what  they  had 
put  into  the  property.  Howard  P.  Simmons,  who  made 
the  contract  and  deed,  testified  that  nothing  was  said  to 
him  and  he  did  not  learn  anything  about  the  application 
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of  the  $25,000  that  he  paid,  to  The  Grand,  and  that  when 
the  parties  refused  to  make  the  trade  if  the  mortgage 
was  to  be  assumed  by  them,  he  said  he  would  forego  the 
assumption  of  the  mortgage  in  order  to  carry  through 
the  deal.  All  the  other  parties  to  the  transaction  den}'^ 
that  the  money  was  to  be  applied  on  the  mortgage.  The 
one  who  paid  the  money  and  those  who  received  it  say 
it  was  not  paid  to  be  applied  on  the  debt,  and  they  are 
the  parties  between  whom  it  is  sought  to  raise  an  implied 
contract. 

After  whatever  talk  there  was  about  the  $25,000  the 
written  contract  was  made.  The  substance  of  it  is,  that 
Simmons  was  to  convey  his  property  subject  to  the  trust 
deed,  and  pay  $25,000  in  cash  and  notes  and  assume  the 
leases.  He  was  to  receive  the  merchandise  at  $95,000 
and  allow  $30,000  for  the  fixtures,  making  $125,000.  In 
the  lengthy  preamble  to  the  contract  it  is  said  that  the 
purchase  price  of  the  property  conveyed  by  Simmons 
was  fixed  at  $200,000,  less  the  amount  of  the  trust  deed, 
of  $75,000.  The  deed  of  The  Cambridge,  when  made,  re- 
cited a  consideration  of  $160,000,  and  was  made  sub- 
ject to  the  trust  deed,  and  the  deed  of  block  44  was  in 
consideration  of  $15,000.  It  seems  to  be  claimed  that  in 
some  way  the  figures  given  in  the  contract  prove  that 
the  $25,000  was  to  be  applied  on  the  mortgage.  The  evi- 
dence was  that  the  transaction  was  simply  a  trade  of 
properties, — so  much  goods  and  fixtures  for  the  equity 
and  block  44  and  cash, — and  the  consideration  was  a 
matter  of  indifference,  except  so  far  as  it  was  desirable 
to  state  a  good  consideration  for  the  property  which 
the  parties  expected  to  trade  with.  Howard  Simmons 
testified  that  the  equity  in  The  Cambridge  was  valued 
at  $85,000,  block  44  at  $15,000,  and  the  $25,000  cash  and 
notes  equaled  the  stock  and  fixtures  of  The  Grand, — 
$95,000  for  the  merchandise  and  $30,000  for  the  fixtures. 
In  the  contract  the  Simmons  property  was  priced  at 
$200,000,  and  it  is  said  that  the  merchandise  being  $95,000, 
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the  fixtures  J30,600  and  the  mortg^age  $75,000,  made  up 
that  amount,  and  that  the  expressed  consideration  in  the 
deeds,  $160,000  for  The  Cambridge  and  $15,000  for  block 
44,  amounted  to  $175,000,  which  is  $25,000  less  than  the 
price  fixed  in  the  contract  for  the  Simmons  property.  It 
is  true  that  the  considerations  in  the  deeds  amount  to 
$25,000  less  than  $200,000,  but  that  fact  does  not  tend 
to  prove  the  theory  of  appellee.  All  that  fact  tends  to 
prove  is,  that  when  Simmons  made  the  deeds  he  put  the 
considerations  less  than  in  the  contract  by  $25,000  and 
made  up  the  difference  with  the  cash  and  notes,  and  that 
corresponds  with  the  figures  in  his  testimony.  Taking 
the  Simmons  property  at  $200,000,  subject  to  the  mort- 
gage of  $75,000,  the  equity  would  be  $125,000,  and  the 
merchandise  and  fixtures  amounted  to  $125,000.  When 
Simmons  paid  the  $25,000  it  simply  increased  the  amount 
he  was  giving  from  $125,000  to  $150,000.  According  to 
that  theory  he  was  giving  $150,000  for  goods  and  fixtures 
worth  $125,000.  The  assumption  that  the  $25,000  was 
paid  to  reduce  the  mortgage  to  $50,000  does  not  complete 
the  equation  or  add  to  the  probability  of  appellee's  claim. 
If  the  Simmons  property  was  worth  $200,000  and  the  mort- 
gage reduced  to  $50,000,  the  equity  would  be  $150,000. 
All  that  the  evidence  proves  is,  that  the  Siegels  con- 
cluded not  to  trade  unless  they  got  $25,000  more  than 
they  had  proposed  to  take,  and  Simmons  was  willing 
to  pay  that  much  more  to  get  rid  of  his  prope^t5^  The 
evidence  did  not  justify  the  court  in  finding  that  there 
was  an  agreement  to  pay  the  $25,000  on  the  mortgage. 

The  judgment  of  the  Appellate  Court  and  the  personal 
decree  of  the  circuit  court  against  the  appellants  are  re- 
versed and  the  cause  is  remanded  to  the  circuit  court, 
with  directions  to  modify  its  decree  accordingly. 

Reversed  and  remanded. 
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Philip  D.  Armour  et  al. 

V. 

Felix  Brazeau. 

Opinion  filed  June  19, 1901, 

1.  Instructions — instruction  must  he  dear  and  mtist  he  applicahle  to 
the  evidence.  An  instruction  must  be  clear  and  simple,  and  consist 
of  a  plain  statement  of  the  law,  which  may  be  readily  understood 
by  the  ordinary  men  who  are  called  as  jurors,  and  must  be  appli- 
cable to  the  evidence  and  the  facts  in  the  case. 

2.  Mastis  and  servant — dutyof  "inspection"  rests  upon  tJie  master. 
The  liability  of  machinery  and  appliances  to  get  out  of  order  from 
time  to  time  gives  rise  to  the  duty  of  using  reasonable  care  to 
keep  them  in  fit  condition,  which  is  the  duty  of  "inspection"  as 
meant  by  the  law;  and  this  duty  rests  upon  the  master,  and  not 
upon  the  servant. 

3.  Same — tJumgh  not  required  to  inspect  appliances,  servant  is  hound  to 
notice  open  defects.  Although  a  servant  is  not  required  to  make  the 
critical  examination  of  appliances  which  is  meant  by  the  term 
"inspection,"  yet  if  the  defect  is  open  and  obvious,  so  that  by  the 
exercise  of  ordinary  care  in  the  use  of  the  appliance  he  would  have 
knowledge  of  the  defect,  he  is  charged  with  notice  thereof,  since 
the  servant  cannot  assume  that  a  defect  which  is  open  to  obser- 
vation does  not  exist. 

4.  Same — elements  necessary  to  authorize  a  recovery  hy  a  servant  for 
injuries  from  defective  appliance.  Before  a  servant  can  recover  be- 
cause of  alleged  negligence  of  the  master  in  providing  a  defective 
plank  for  a  scaffold,  he  must  show  that  the  plank  was  defective 
and  that  the  injury  was  occasioned  thereby;  that  the  master  had 
notice  of  the  defect,  or  might  have  had  by  exercise  of  ordinary 
care;  that  the  servant  did  not  know  of  the  defect  and  had  not 
means  of  knowledge  equal  to  those  of  the  master,  and  that  he  was, 
in  relation  to  the  accident,  in  the  exercise  of  ordinary  care  at 
the  time  he  received  the  injury. 

Maoruder,  J.,  dissenting. 

Armour  (&  Co.  v.  Brazeau,  93  111.  App.  235,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding. 
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A.  R.  Urion,  and  A.  B.  Stratton,  (A.  F.  Reichmann, 
of  counsel,)  for  appellants: 

Where  the  master  does  not  undertake  the  duty  of  fur- 
nishing* or  adopting  the  appliances  by  which  the  work  is 
to  be  performed,  but  this  duty  is  entrusted  to  or  assumed 
by  the  workmen  themselves,  within  the  scope  of  their 
employment,  he  is  exempt  from  responsibility  if  suitable 
materials  are  furnished  and  suitable  workmen  are  em- 
ployed by  him,  even  if  they  negligently  do  that  which 
they  thus  undertake.  Kelley  v.  Norcrosa^  121  Mass.  508; 
Ross  v.  Walker,  139  Pa.  St.  42;  GrifflUis  v.  Railroad  Co,  149 
N.  Y.  595;  Butler  v.  Townsend,  126  id.  105;  Fraser  v.  Lumber 
Co,  45  Minn.  235. 

If  the  structure,  appliance  or  instrumentality  is  one 
which  has  been  furnished  by  the  master  for  the  work  in 
which  the  servants  are  to  be  engaged,  the  master  must 
exercise  reasonable  care  in  their  selection  or  prepara- 
tion.    Fraser  v.  Lumber  Co.  45  Minn.  235. 

If  the  furnishing,  selection  or  preparation  of  the  struc- 
ture, appliance  or  instrumentality  is  itself  part  of  the 
work  which  the  servants  are  to  perform,  the  master  is 
not  liable  for  negligence  in  its  selection  or  preparation 
or  in  the  selection  of  materials  therefor.  Fraser  v.  Lum- 
ber Co.  45  Minn.  235. 

Whether  an  employee  is  a  fellow -servant  or  a  vice- 
principal  must  be  determined  by  the  nature  of  the  duties 
which  he  is  performing.  If  he  is  performing  merely  the 
duties  of  a  servant,  then,  as  to  the  others  engaged  in 
the  prosecution  of  the  same  common  object,  he  is  a  mere 
fellow-servant;  but  if  he  is  performing  a  duty  which  the 
master  primarily  owes  to  his  servants,  then,  as  respects 
such  duty,  he  is  the  representative  of  the  master.  Qall 
V.  Beckstein,  173  111.  187;  Fraser  v.  Lumber  Co,  45  Minn.  235; 
Peffer  v.  Cutler,  83  Wis.  281;  Noyes  v.  Wood,  102  Cal.  389. 

If  the  negligence  complained  of  consists  of  an  act  or 
omission  by  the  superior  servant  which  relates,  not  to 
his  supervisory  duties,  but  to  his  duties  as  a  co-laborer 
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with  those  under  his  control,  the  master  is  not  liable. 
Railroad  Co.  v.  May,  108  111.  288. 

A  servant,  in  order  to  recover  for  defects  in  the  ap- 
pliances of  the  business  furnished  him,  is  called  upon  to 
establish  three  proix)sitions:  First,  that  the  appliance 
was  defective;  second,  that  the  master  had  notice  there- 
of or  knowledge,  or  ought  to  have  had;  and  third,  that 
the  servant  did  not  know  of  the  defects  and  had  not 
equal  means  of  knowing  with  the  master.  Pennsylvania 
Co.  V.  Lynch,  90  111.  333;  Wood  on  Master  and  Servant,  sec. 
414;  Ooldie  v.  Werner,  151  111.  551;  ffowe  v.  Medaris,  183  id. 
288;  Einea  Lumber  Co.  v.  Ligas,  172  id.  320;  Railroad  Co.  v. 
Wil8(m,  189  id.  98;  Kammer  v.  Weber,  151  N.  Y.  418. 

King  &  Gross,  for  appellee: 

While  the  servant  assumes  the  ordinary  risks  of  his 
employment,  and,  as  a  general  rule,  such  extraordinary 
risks  as  he  may  knowingly  and  voluntarily  see  fit  to 
encounter,  he  does  not  stand  upon  the  same  footing  as 
the  master,  as  respects  the  matter  of  care  in  inspecting 
and  investigating  the  risks  to  which  lie  may  be  exposed. 
14  Am.  &  Eng.  Ency.  of  Law,  854,  and  cases  cited. 

The  servant  has  the  right  to  assume  that  the  material 
and  employment  furnished  him  by  his  master  are  safe  and 
suitable  for  the  business  engaged  in.  14  Am.  &  Eng. 
Ency.  of  Law,  855,  and  cases  cited. 

It  is  the  duty  of  the  master  to  use  ordinary  care  to 
examine  and  inspect  the  appliances  and  implements  fur- 
nished by  him  to  his  servants,  and  it  is  the  duty  of  the 
servants  to  use  ordinary  care  and  diligence  to  observe. 
This  doctrine  does  not  conflict  with  the  doctrine  that  no 
sane  man  is  expected  to  act  upon  an  assumption  which 
he  knows  to  be  false.  It  is  a  man's  duty  to  exercise  com- 
mon sense  when  in  the  employment  of  the  master  as  well 
as  at  any  other  time.  The  master  has  a  right  to  rely 
upon  the  servant  doing  this.  Jennings  v.  Tacoma  R.  db  M, 
Co.  7  Wash.  275. 
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The  employee  is  not  under  like  obligation  as  the  mas- 
ter to  resort  to  means  for  the  discovery  of  defects.  He 
has  a  right  to  presume  that  his  employer  has  done  his 
duty  and  complied  with  the  requirements  of  the  law,  and 
it  is  only  when  he  has  knowledge  of  the  defects  in  the 
machinery  which  he  is  required  to  use,  and  continues  to 
use  without  objection,  that  he  is  presumed  to  waive  the 
defect.  It  is  not  true  that  the  plaintiff's  right  of  recov- 
ery is  defeated  by  the  use  of  machinery  without  objection 
when  he  has  simply  the  means  of  knowledge  of  defects 
therein  the  same  as  his  employer.  Muldotvney  v.  Railroad 
Co.  36  Iowa,  462. 

Mr.  Justice  Oartwright  delivered  the  opinion  of  the 
court: 

Appellee  worked,  with  others,  for  appellants  as  a 
whitewasher  in  one  of  their  buildings.  He  and  the  others 
who  worked  with  him  made  a  scaffold  to  stand  on,  by 
putting  two  planks,  two  inches  thick,  twelve  inches  wide 
and  sixteen  feet  long,  on  beams  in  the  building,  the  ends 
resting  on  the  beams.  Across  these  two  planks  they  put 
three  short  pieces.  While  appellee  and  two  others  were 
standing  on  the  scaffold,  whitewashing,  one  of  the  planks 
broke,  and  appellee  fell  upon  a  dynamo  and  his  leg  was 
broken.  He  brought  this  suit  to  recover  damages  for  the 
injury. 

The  declaration  consists  of  three  counts.  In  the  first, 
the  alleged  liability  of  defendants  for  the  injury  is  based 
upon  the  charge  that  they,  by  their  servants  and  agents, 
carelessly  and  negligently  ordered  the  plaintiff  and  others 
to  construct  a  scaffold  of  boards  which  were  not  reason- 
ably safe  for  the  purpose  for  which  the  same  were  used, 
in  that  they  were  weak  and  defective.  The  charge  in  the 
second  count  is,  that  the  defendants,  by  their  servants 
who  were  not  fellow-servants  of  the  plaintiff,  negligently 
and  carelessly  constructed  the  scaffold  with  boards  which 
were  thin  and  weak,  so  that  the  said  scaffold  was  not 
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safe  for  the  plaintiff  and  others  to  work  upon,  and  that 
the  plaintiff  and  others  proceeded  upon  said  scaffold 
under  orders  from  the  defendants,  by  their  agents  and 
servants  in  that  behalf  whom  the  plaintiff  was  bound  to 
obey.  The  wrong  alleged  in  the  third  count  was,  that 
the  defendants,  by  their  servants  and  agents  who  were 
not  fellow-servants  with  the  plaintiff,  furnished  for  said 
scaffold  a  certain  plank  which  was  defective,  in  that  it 
had  a  certain  knot  therein,  which  rendered  it  weak  and 
not  reasonably  safe  for  the  purpose  for  which  it  was 
used,  of  which  fact  defendants  had  notice  but  plaintiff 
had  not.  The  plea  is  the  general  issue.  There  was  a 
trial,  which  resulted  in  a  verdict  against  defendants  for 
$2000,  on  which  judgment  was  entered,  and  the  Appellate 
Court  affirmed  the  judgment. 

The  evidence  tended,  to  prove  the  following  facts: 
Plaintiff  had  worked  for  defendants  about  three  months. 
Defendants  were  putting  up  a  building,  and  for  the  first 
six  or  seven  weeks  plaintiff  handled  lumber,  assisting  in 
hoisting  it  and  moving  it  on  trucks  around  the  building 
where  it  was  wanted.  After  the  men  got  through  with 
that  work  he  was  set  to  whitewashing,  and  had  been  at 
that  work  about  a  month  and  a  half.  He  and  his  fellow- 
workmen  whitewashed  the  new  building  outside  and  in, 
and  in  doing  that  work  they  took  two-inch  planks  that 
were  around  the  premises  and  made  scaffolds  by  putting 
the  planks  on  horses.  When  the  planks  were  first  taken 
for  that  use  by  the  plaintiff  and  his  fellow- workmen  they 
were  clean,  but  afterwards  got  more  or  less  whitewash 
on  them.  After  that  job  was  done,  Mr.  Brown,  the  master 
mechanic  who  had  general  charge  of  the  men,  set  plain- 
tiff and  the  others  to  whitewash  in  the  Brown  engine 
room,  in  another  building.  Plaintiff  and  his  associates 
put  up  three-inch  planks  for  a  scaffold  in  one  of  the 
rooms  and  worked  there  a  short  time,  when  they  went 
into  another  room.  Plaintiff  and  the  other  men  talked 
it  over  that  the  three-inch  planks  which  they  had  used 
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in  the  first  room  were  too  heavy  to  handle  among'  the 
pulleys  and  electric  wires,  and  therefore  they  concluded 
to  get  two- inch  planks.  Gallagher,  who  worked  with 
the  others  at  the  whitewashing,  was  a  painter  as  well 
as  whitewasher,  and  understood  more  about  the  business 
than  the  others.  He  mixed  the  whitewash  and  g'ave  the 
men  general  directions  in  the  work.  The  proposal  to  get 
two-inch  planks  did  not  originate  with  Gallagher,  but 
the  three-inch  planks  were  rejected  because  they  were 
not  easy  to  handle,  and  this  was  done  at  the  instance  of 
plaintiff,  with  the  other  workmen.  Gallagher  assented 
to  the  proposal,  and  the  men  all  went  together  to  look 
for  two-inch  planks.  They  went  to  the  carpenter  shop  and 
found  a  pile  of  planks,  consisting  of  three-inch  planks  on 
top  and  some  two-inch  planks  at  the  bottom.  Himmel- 
wright,  the  boss  carpenter,  told  the  men  that  it  would  be 
better  to  go  over  to  the  felt  works  and  get  some  planks 
over  there,  and  that  it  would  save  time,  rather  than  up- 
set the  pile  at  the  carpenter  shop.  The  felt  works  was 
the  new  building,  about  a  block  away,  where  they  had 
done  the  whitewashing  before.  When  the  men  got  to 
the  felt  works  they  found  ten  or  fifteen  of  the  two-inch 
planks,  with  more  or  less  whitewash  on  them,  which 
they  had  used  before,  lying  around  on  the  floor  and  some 
of  them  covering  a  shaft-hole  designed  for  an  elevator. 
One  of  these  planks  was  taken  from  the  floor  by  two  of 
the  other  men,  who  tested  it  by  one  getting  upon  it  and 
springing  it,  and  they  carried  that  plank  to  the  engine 
house.  Plaintiff  and  one  of  the  other  men  took  one  of 
the  planks  that  was  over  the  shaft-hole.  There  was  a 
dispute  in  the  evidence  as  to  who  picked  up  that  plank. 
Plaintiff  testified  he  stooped  down  to  pick  up  a  plank,  and 
Gallagher  had  a  plank  in  his  hand  and  handed  it  over  to 
him  and  said  to  take  that  plank  over,  and  he  took  hold 
of  the  rear  end  of  the  plank  and  Henry  DeMars  carried 
the  front  end,  and  he  did  not  examine  the  plank  at  all. 
One  of  plaintiff's  witnesses  testified  that  Gallagher  told 
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them  to  take  those  planks  that  were  there,  but  did  not 
say  any  certain  board;  that  Gallagher  picked  up  one  end 
of  the  plank  and  gfave  it  to  plaintiff,  but  did  not  tell  any 
one  to  take  that  plank.  Gallagher  and  DeMafs  were 
called  by  the  defendants,  and  Gallagher  testified  that  he 
did  not  handle  the  plank  or  say  anything  to  plaintiff 
about  it,  but  only  told  plaintiff,  when  he  lifted  it  up,  to 
push  the  others  over  so  as  not  to  leave  the  open  space  in 
the  elevator  shaft.  DeMars,  who  carried  the  other  end 
of  the  plank,  testified  that  he  and  plaintiff  picked  up  the 
plank  and  no  one  told  them  to  take.it.  After  the  plain- 
tiff and  his  associates  reached  the  engine  room  they  put 
up  the  planks  on  the  beams.  It  was  a  part  of  their  work 
to  erect  their  own  scaffold,  and  no  one  else  had  anything 
to  do  with  it,  but  plaintiff  testified  that  after  they  got 
them  fixed  Gallagher  said  the  boards  were  all  right — 
to  go  to  work.  The  plank  that  broke  had  a  knot  on 
one  side  of  it  running  diagonally  the  greater  part  of  the 
width  of  the  plank.  There  is  no  evidence  as  to  which 
one  of  the  planks  broke,  unless  there  is  an  inference  from 
the  test  made  of  one  of  them  by  one  man  getting  upon 
it,  and  there  were  three  men  on  the  scaffold,  with  heavy 
pails  of  whitewash,  at  the  time  of  the  accident. 

The  court  gave  to  the  jury  the  following  instruction 
at  the  instance  of  the  plaintiff: 

"The  jury  is  instructed  that  the  servant  is  not  bound 
to  inspect  the  appliances  furnished  him  by  his  master  for 
the  performance  of  his  duties.  The  servant  has  the  right 
to  assume  that  the  master  has  used  ordinary  care  and 
diligence  to  furnish  him,  the  servant,  with  appliances 
reasonably  safe  for  the  performance  of  his  duties.  The 
servant  is  bound  to  take  notice  of  such  defects  as  would 
be  disclosed  by  ordinary  care  and  diligence  in  observing 
the  appliances  furnished  him;  and  if  the  jury  find,  from 
a  preponderance  of  the  evidence  in  this  case,  that  there 
was  a  defect  in  the  plank  in  question  in  this  case,  and 
that  such  defect  was  the  cause  of  the  accident  to  the 
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plaintiff  in  this  case,  and  that  the  plaintiff  did  not  know 
of  such  defect,  and  that  he,  the  plaintiff,  in  the  exercise 
of  ordinary  care  and  dilig^ence  would  not  have  discovered 
the  same,  then,  if  you  further  find  that  such  defect  was 
one  which  would  have  been  discovered  by  the  defendants 
in  time  to  have  prevented  the  accident  in  question  by  the 
exercise  of  ordinary  care  and  diligence  in  examination 
and  inspection,  then  the  jury  should  find  the  defendants 
guilty,  provided  the  jury  believe,  from  the  evidence,  that 
the  plank  had  been  provided  by  the  defendants  for  use 
generally,  in  such  use  as  it  was  being  put  to  at  the  time 
of  the  accident,  and  if  the  plaintiff  was  in  the  exercise 
of  ordinery  care  in  all  his  conduct  connected  with  or 
preceding  the  accident." 

It  is  one  of  the  requirements  of  the  law  that  an  in- 
struction shall  be  clear  and  simple,  and  consist  of  a  plain 
statement  of  the  law  which  may  be  readily  understood 
by  the  ordinary  men  who  are  called  as  jurors.  There  may 
be  a  difference  between  inspecting  a  plank  and  observing 
it  and  exercising  care  to  discover  a  defect  in  it,  but  to 
the  mind  of  the  average  juror  there  would  be  but  little 
difference  between  them,  and  the  instruction  undertakes 
to  state  the  duty  of  plaintiff  in  these  several  particulars. 
It  starts  out  with  the  proposition  that  a  servant  is  not 
bound  to  inspect  the  appliances  furnished  him,  but  may 
assume  that  they  are  reasonably  safe  for  the  performance 
of  his  duties.  According  to  that  part  of  the  instruction 
plaintiff  had  nothing  to  do,  but  was  expressly  exempt 
from  paying  any  attention  to  the  plank  to  ascertain 
whether  it  was  fit  for  use,  but  might  rightfully  assume 
that  it  was  fit.  The  next  proposition  is,  that  a  servant  is 
bound  to  take  notice  of  such  defects  as  would  be  disclosed 
by  ordinary  care  and  diligence  in  observing  the  appli- 
ances furnished  him.  Applying  the  rule  to  this  case, 
plaintiff  was  bound  to  take  notice  of  the  knot  if  it  was  of 
a  character  to  be  disclosed  by  ordinary  care  and  diligence 
in  observing  the  plank.     Then  follows  an  hypothesis  of 
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fact  upon  which  the  jury  are  ordered  to  find  the  defend- 
ants guilty,  and  it  embraces  as  one  of  the  facts  that  the 
plaintiff,  in  the  exercise  of  ordinary  care  and  dilig'ence, 
would  not  have  discovered  the  defect,  which  consisted  of 
the  knot.  Such  an  instruction  furnished  no  clear  and 
simple  guide  to  enable  ordinary  men  to  apply  the  law  in 
determining  the  rights  of  parties.  The  jury  might  follow 
the  first  part  of  the  instruction,  which  told  them  that 
plaintiff  might  assume  that  the  plank  was  all  right  and 
was  not  bound  to  inspect  it,  or  the  other  proposition,  that 
required  of  him  ordinary  care  and  diligence  in  observing 
it  and  discovering  defects  in  it.  They  could  not  follow 
both,  and  the  only  tendency  of  the  instruction  would  be 
to  confuse  them  on  the  subject.  Another  requirement  is, 
that  an  instruction  shall  be  applicable  to  the  evidence 
and  the  facts  in  the  case,  and  the  instruction  violates 
that  rule.  It  is  the  duty  of  an  employer  to  use  ordinary 
care  and  diligence  to  provide  the  employee  with  reason- 
ably safe  appliances  with  which  to  work.  This  obliga- 
tion of  the  employer  is  a  personal  one,  and  if  he  delegates 
its  performance  to  another,  he  is  responsible  for  the  man- 
ner in  which  it  is  performed.  This  duty  includes  ordinary 
care  in  the  examination  of  appliances  furnished  to  work- 
men. If  there  was  any  breach  of  that  duty  in  this  case, 
it  was  in  furnishing  the  plank  which  had  a  knot  in  it,  and 
not  in  a  failure  to  make  subsequent  inspection,  by  which 
a  changed  or  weakened  condition  would  have  been  made 
manifest.  There  is  a  duty  of  the  employer  arising  out 
of  the  liability  of  machinery  or  appliances  to  get  out  of 
order  from  time  to  time  or  to  become  unfit  for  use  from 
wear  or  from  age  and  decay,  and  this  is  the  duty  of  in- 
spection as  meant  by  the  law.  While  there  is  no  absolute 
duty  to  keep  appliances  in  safe  condition,  there  is  a  duty 
to  use  reasonable  care  to  keep  them  fit,  and  this  duty 
may  require  inspection  at  reasonable  intervals  and  the 
employment  of  such  tests  as  will  reveal  the  condition  of 
the  machinery  or  appliances.     This  duty  of  inspection 
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rests  upon  the  employer  and  not  upon  the  employee,  and 
depends  upon  the  character  of  the  machine  or  appliance, 
since  ordinary  care  may  require  an  inspection  oftener  in 
one  case  than  in  another.  The  rule  as  to  such  inspec- 
tion is  correctly  stated  in  the  instruction,  but  it  is  not 
applicable  to  the  facts  of  the  case,  and  to  give  it  was 
prejudicial  to  the  defendants. 

The  court  refused  to  give  the  following"  instruction 
asked  by  the  defendants: 

"The  jury  are  further  instructed  that  the  burden  of 
proof  in  this  case  is  upon  the  plaintiff,  and  before  he  can 
recover  on  account  of  the  alleged  negligence  on  the  part 
of  the  defendants  in  providing  or  having  for  use  a  weak, 
defective  or  insufficient  plank  as  a  scaffold,  it  is  neces- 
sary for  the  plaintiff  to  prove,  by  a  preponderance  of  the 
evidence,  (1)  that  the  plank  was  insufficient,  weak  or 
defective,  and  that  the  accident  happened  as  the  result 
of  such  weakness,  insufficiency  or  defect;  (2)  that  the  de- 
fendants had  notice  or  knowledge  of  such  insufficiency, 
weakness  or  defect,  or  that  they  might  have  had  notice 
thereof  by  the  exercise  of  ordinary  care;  (3)  that  plaintiff 
did  not  know  of  such  insufficiency,  weakness  or  defect, 
and  that  he  had  no  means  of  knowledge  thereof  equal  to 
those  of  the  defendants;  and  (4)  that  he  was,  in  his  rela- 
tion to  the  accident,  in  the  exercise  of  ordinary  case.  If 
the  plaintiff  fails  to  prove,  by  a  preponderance  of  the 
evidence,  any  one  of  these  four  propositions,  the  jury 
should  find  for  the  defendants,  even  though  they  find 
that  Gallagher  was  foreman  and  gave  directions  to  use 
plank  in  question." 

The  main  principles  stated  in  this  instruction  were  de- 
clared to  be  the  law  in  Goldie  v.  Werner,  151  111.  551,  where 
they  were  quoted  from  section  414  of  Wood  on  the  Law 
of  Master  and  Servant,  and  they  have  been  adhered  to 
and  repeated  in  substantially  the  same  language  in  Hines 
Lumber  Co,  v.  Ligas,  172  III.  315,  Hotve  v.  Medaris,  183  id.  288, 
and  Lake  Erie  and  Wester7i  Railroad  Co,  v.  Wilson,  189  id.  89. 
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If  a  defect  in  an  appliance  is  open  and  obvious,  so  that 
by  the  exercise  of  ordinary  care  in  the  use  of  the  appli- 
ance the  employee  will  have  knowledge  of  the  defect,  he 
is  bound  to  take  notice  of  the  defect.  He  cannot  assume 
a  fact  against  his  own  knowledge,  and  assume  that  a  de- 
fect open  to  his  observation  does  not  exist.  The  claim 
that  we  have  departed  from  the  rules  stated  in  the  in- 
struction is  unwarranted,  and  we  do  not  understand  how 
the  rule  that  a  servant  must  not  only  know  of  a  defect 
but  also  know  that  the  defect  renders  the  appliance  un- 
safe, tends  to  support  such  a  claim.  It  is  true,  that  in 
order  to  charge  an  employee  with  negligence  he  must 
know  of  the  defect,  and  must  know  that  it  is  such  as  will 
interfere  with  the  use  of  the  appliance  so  as  to  make  it 
dangerous  to  use  it;  but  if  plaintiff  knew  that  there  was 
a  knot  running  across  this  plank  he  necessarily  knew 
that  it  weakened  it  and  rendered  it  unsafe.  It  is  also 
true,  as  already  stated,  that  a  workman  is  not  bound  to 
make  the  critical  examination  which  is  meant  by  the  term 
"inspection,"  to  ascertain  whether  a  machine  or  appli- 
ance is  in  good  repair,  nor  to  make  such  inspection  of 
premises  to  ascertain  whether  they  remain  in  good  con- 
dition. Where  such  questions  have  arisen  the  rules  ap- 
plicable to  them  have  been  stated,  but  as  applied  to 
the  facts  of  this  case  there  has  been  no  departure  from 
the  rules  stated  in  the  instruction,  and  it  should  have 
been  given. 

The  judgments  of  the  Appellate  Court  and  the  supe- 
rior court  of  Cook  county  are  reversed  and  the  cause  is 
remanded  to  the  superior  court. 

Reversed  and  remanded. 

Mr.  Justice  Magruder,  dissenting:  I  think  the  judg- 
ments of  the  lower  courts  are  correct,  and  should  be  al- 
lowed to  stand  for  the  reasons  given  in  the  opinion  of 
the  Appellate  Court  delivered  upon  the  decision  of  this 
case  and  reported  as  Armour  v.  Brazeau,  93  111.  App.  235. 
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The  First  National  Bank  of  Peoria  et  al. 

V. 

The  Peoria  Watch  Company  et  al. 

Opinion  filed  June  19, 1901, 

1.  Corporations — when  stodcholder  is  not  liable  to  creditor  on  stock 
siibscription.  If  a  person  subscribes  for  a  certain  amount  of  stock, 
which  he  does  not  pay  for  but  surrenders  to  the  corporation,  which 
sells  the  stock  to  other  parties  who  pay  for  the  same  in  full,  there 
is  no  liability  on  the  part  of  the  original  subscriber  to  creditors 
under  section  8  of  the  Corporation  act,  concerning-  the  liability  of 
stockholders  for  amounts  unpaid  upon  their  subscriptions. 

2.  Same — surrender  of  stock  to  a  corporation  is,  in  effect,  a  purchase* 
A  corporation  may,  if  it  acts  in  good  faith,  buy  and  sell  shares  of 
its  own  stock,  and  the  surrender  of  stock  to  the  corporation  by  a 
stockholder  is,  in  effect,  a  purchase  by  it. 

3.  Res  judicata — suits  mu^t  he  between  same  parties  if  former  judg- 
ment is  not  in  rem,  A  decree  in  a  suit  by  a  bank,  which  finds  the  de- 
fendants to  be  stockholders  in  a  corporation  and  orders  them  to 
pay  a  judgment  held  by  the  bank,  is  not  resjttdicata  as  to  the  lia- 
bility of  defendants,  as  stockholders,  in  a  subsequent  suit  against 
them  by  a  different  bank. 

First  Nat.  Bank  v.  Peoria  Watch  Co.  93  111.  App.  502,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  Leslie  D.  Puterbaugh, 
Judge,  presiding. 

Arthur  Keithley,  for  appellants: 

A  stock  subscription  is  a  trust  fund.  Clapp  v.  Peterson^ 
104  111.  31;  Mining  Co,  v.  Mining  Co,  116  id.  174. 

A  stockholder  is  bound  by  a  subscription  notwith- 
standing a  release  by  the  company  and  new  subscription 
procured  in  lieu  thereof.  Cartwright  v.  Dickinson^  88  Tenn. 
476;  Ailing  v.  Wenzel,  133  111.  265. 

The  purchase  of  its  own  stock  by  a  corporation  can- 
cels such  stock.  Belnap  v.  Adams,  22  So.  Rep.  382;  Mora- 
wetz  on  Corp.  sees.  112-114. 
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A  subsequent  creditor  can  avail  himself  of  a  wrongful 
release  of  the  stockholders.  Cook  on  Stockholders,  sec. 
170,  notes;  Morawetz  on  Corp.  sec.  827;  Oriswold  v.  Selig- 
man,  72  Mo.  110. 

The  decree  in  the  Oerman  Bank  case,  finding  Cole  and 
Gish  stockholders  and  liable,  is  binding  and  conclusive 
in  this  case.  Black  on  Judgments,  sees.  603-605;  Kolb  v. 
Swann,  68  Md.  516;  Thompson  on  Corp.  sec.  8665;  Cook 
on  Stockholders,  sec.  268;  Mining  Co.  v.  Mining  Co.  157 
U.  S.  691. 

There  can  be  no  novation  or  substitution  of  one  sub- 
scriber for  another  as  against  a  creditor  who  has  the 
right  to  determine  for  himself  whom  he  will  accept  as 
his  debtor.  Morawetz  on  Corp.  sec.  808;  Barker  v.  Keown, 
67  111.  App.  433. 

Jack  &  Tichenor,  for  appellees: 

Under  our  statute  a  subscriber  may  have  his  stock 
forfeited  for  non-payment  of  calls.  If  the  corporation 
acts  in  good  faith  no  one  can  question  the  validity  of  the 
forfeiture  except  the  subscriber.  After  forfeiture  the 
subscriber  ceases  to  be  a  member  of  the  corporation,  and 
is  no  longer  liable  for  assessments  or  for  corporate  in- 
debtedness. Thompson  on  Corp.  sees.  1792,  1794,  1803; 
Cook  on  Stockholders,  sees.  127, 177;  Mills  v.  Stewart,  66 
Barb.  444;  41  N.  Y.  384;  Allen  v.  Railroad  Co.  11  Ala.  450; 
Mandel  v.  Swan  Land  Co.  154  111.  177. 

A  corporation  may  acquire  the  title  to  its  own  stock, 
either  by  forfeiture  or  by  compromise  with  the  original 
subscriber,  or,  in  our  own  State,  by  direct  purchase.  It 
may  then  re-issue  the  stock  to  any  third  party,  provided 
the  transaction  is  in  good  faith  and  no  injury  is  done  to 
existing  creditors.  Cook  on  Stockholders,  see.  177;  Per- 
kins V.  Union  Button-hole  Co.  11  Allen,  273;  Ailing  v.  Wenzel, 
133  111.  264;  Mining  Co.  v.  Mining  Co.  116  id.  170;  Insurance 
Co.  V.  Swigert,  135  id.  150. 

191-0 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellants,  the  First  National  Bank  of  Peoria  and 
Charles  R.  Wheeler,  a  stockholder  of  the  Peoria  Watch 
Company,  by  their  amended  bill  filed  in  this  case  in  the 
circuit  court  of  Peoria  county  alleged  that  said  company 
was  organized  as  a  corporation  in  the  year  1885,  with  a 
capital  stock  of  $250,000;  that  the  appellee  Johnson  L. 
Cole  subscribed  for  two  hundred  shares  of  stock  of  the 
par  value  of  $20,000;  that  the  appellees  Moses  N.  Gish 
and  Joseph  N.  Brodman  became  subscribers  for  stock  to 
the  amount  of  $500  each;  that  the  corporation  became  in- 
debted to  the  complainant  the  First  National  Bank,  and 
afterward  ceased  doing  business,  abandoned  its  corporate 
existence,  disbanded  and  disorganized;  that  said  Cole, 
Gish  and  Brodman  never  paid  their  subscriptions,  or  any 
part  thereof,  and  that  all  other  subscriptions  were  paid 
except  that  of  one  Truesdale  and  those  of  certain  others 
who  had  become  insolvent.  The  corporation  and  its 
stockholders  were  made  defendants,  and  the  prayer  of  the 
bill  was  that  the  delinquent  stockholders  be  decreed  to 
pay  the  entire  amount  of  their  subscriptions,  and  that  a 
receiver  should  be  appointed  and  the  corporation  wound 
up.  The  defendants  were  all  defaulted  except  Cole,  Gish 
and  Brodman,  each  of  whom  answered.  Cole.* admitted 
that  he  made  the  subscription  of  $20,000,  and  alleged  that 
he  was  released  from  his  subscription,  which  was  assumed 
by  the  corporation;  that  he  assigned  his  subscription  to 
the  corporation  and  it  sold  the  entire  amount  of  the  stock 
for  which  he  had  subscribed  to  other  parties,  and  re- 
ceived payment  therefor  in  full  and  issued  certificates 
of  the  stock  to  such  purchasers.  Gish  answered  that  he 
never  subscribed  for  five  shares  of  stock  but  did  subscribe 
for  two  and  a  half  shares,  at  the  par  value  of  $250;  that 
he  disputed  the  claim  that  he  subscribed  for  five  shares, 
and  that  the  controversy  was  settled  by  the  corporation 
taking  payment  for  two  and  a  half  shares  of  stock  and 
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he  surrendered  the  balance  of  the  alleged  subscription. 
Brodman  answered  that  he  subscribed  for  five  shares  and 
paid  the  first  assessment  of  ten  per  cent;  that  he  claimed 
a  defense  against  the  subscription,  and  that  the  corpora- 
tion forfeited  the  stock,  retaining  what  he  had  paid,  and 
re-issued  the  stock  to  persons  who  paid  in  cash  the  full 
par  value  of  the  same.  Replications  were  filed  and  the 
cause  was  referred  to  a  master,  who  reported  in  favor  of 
the  defendants  and  recommended  a  dismissal  of  the  bill. 
The  court  overruled  the  exceptions  of  the  complainants 
to  the  master's  report  and  entered  a  decree  dismissing 
the  bill,  which  has  been  affirmed  by  the  Appellate  Court. 
Complainants  proved  that  the  corporation  was  in- 
debted to  the  First  National  Bank  in  the  amount  of  its 
promissory  note  dated  March  18,  1891,  for  $10,607.41, 
drawing  eight,  per  cent  interest.  Most  of  the  facts  were 
then  agreed  upon  by  written  stipulation,  with  some  oral 
evidence,  and  the  facts  so  agreed  upon  and  proved  are 
as  follows:  The  defendant  Peoria  Watch  Company  was 
organized  as  a  corporation  in  the  year  1885  with  an  au- 
thorized capital  of  $250,000,  which  was  never  increased. 
The  defendant  Johnson  L.  Cole  was  one  of  the  original 
subscribers  to  the  amount  of  $20,000.  The  defendants 
Moses  N.  Gish  and  Joseph  N.  Brodman  each  subscribed 
for  stock  to  the  amount  of  $500.  Cole  paid  nothing  on 
his  subscription,  and  soon  after  the  organization  the  di- 
rectors passed  a  resolution  assuming  the  stock  subscribed 
for  by  him  and  providing  for  obtaining  new  subscribers 
for  the  same  and  issuing  said  stock  to  new  purchasers 
as  it  should  be  paid  for  in  full.  The  directors  then  took 
subscriptions  for  said  stock  subscribed  for  by  Cole  to  the 
amount  of  between  $6000  and  $7000,  which  was  fully  paid 
for  and  certificates  of  the  stock  were  issued  to  the  sub- 
scribers. The  defendant  Moses  N.  Gish  settled  with  the 
corporation  for  one -half  of  his  original  subscription,  and 
he  took  two  and  a  half  shares,  which  were  paid  for  and 
the  company  released  the  balance.  The  defendant  Joseph 
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N.  Brodman  paid  only  ten  per  cent  of  his  subscription. 
About  March  1,  1889,  the  directors  issued  a  statement  to 
the  stockholders  that  the  amount  of  stock  paid  up  and 
issued  was  approximately  $210,000;  that  there  remained 
about  $40,000  of  stock  which  had  been  forfeited  by  the 
subscribers  and  never  paid  up  or  issued;  that  the  sub- 
scribers therefor  were  insolvent,  and  the  manag"ement 
had  decided  to  ask  the  existing  stockholders  to  take  said 
unissued  stock  in  proportion  to  stock  which  they  held 
and  to  pay  the  par  value  thereof  to  the  company.  The 
stockholders  accepted  the  proposition  and  subscribed  for 
and  paid  into  the  treasury  the  par  value  of  all  said  stock, 
and  at  least  $iO,000  so  subscribed  was  paid  into  the  treas- 
ury. The  several  balances  of  the  subscriptions  of  Cole, 
Gish  and  Brodman,  together  with  those  of  other  stock- 
holders then  in  default,  were  embraced  in  the  amount 
of  subscriptions  stated  and  referred  to  in  the  circular  as 
in  default,  and  the  shares  subscribed  for  by  them  were 
taken  and  paid  for  by  the  other  stockholders.  All  the 
unissued  capital  stock  was  issued  up  to  the  limit  of  the 
total  authorized  capital  and  was  paid  for  at  par,  so  that 
the  entire  capital  stock  of  $250,000  was  subscribed  and 
paid  for  in  full.  Stock  of  the  defaulting  subscribers 
which  was  so  taken  was  made  preferred  stock  to  the 
extent  of  eight  per  cent  annual  dividends  thereon  as  a 
first  charge  on  the  net  profits  of  the  company. 

It  is  first  insisted  that  the  decree  was  erroneous  be- 
cause Cole,  Gish  and* Brodman  are  bound  in  the  law 
by  their  subscription,  and  may  be  compelled  to  pay  the 
same  notwithstanding  the  release  by  the  corporation,  the 
new  subscriptions  in  lieu  thereof  and  the  payment  in  full 
for  the  stock.  The  supposed  liability  is  created  by  sec- 
tion 8  of  the  act  concerning  corporations  for  pecuniary 
profit,  under  which  the  Peoria  Watch  Company  was  or- 
ganized. That  section  provides  that  stockholders  shall 
be  liable  for  the  debts  of  the  corporation  to  the  extent 
of  the  amount  that  may  be  unpaid  upon  the  stock  held 
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by  them;  that  no  assignor  of  stock  shall  be  released  from  ] 
any  such  indebtedness  by  reason  of  any  assignment  oil 
stock,  but  shall  remain  liable  therefor  jointly  with  the  as-' 
signee  until  the  eaid  stock  be  fully  paid,  and  that  every, 
assignee  or  transferee  of  stock  shall  be  liable  to  the  com- 
pany  for  the  amount  unpaid  thereon,  to  the  extent  and 
in  the  same  manner  as  if  he  had  been  the  original  sub- 
scriber. The  statute  makes  the  individual  liability  to 
pay  for  capital  stock  a  security  for  the  payment  of  debts, 
and  the  law  will  not  tolerate  any  scheme  by  which  such 
security  is  diminished  or  impaired  to  the  prejudice  of 
creditors.  The  obligation  created  is  that  the  stock  shall 
be  paid  for,  and  it  rests  upon  the  original  subscriber  and 
every  subsequent  assignee  until  payment  is  made.  We 
are  asked  to  construe  the  statute  to  mean,  that  when  a 
subscriber  has  assigned  his  stock  and  it  has  been  paid 
for  in  full  he  still  remains  liable  on  his  original  subscrip- 
tion, or,  in  other  words,  that  the  creditor  can  take  pay- 
ment for  the  stock  as  many  times  as  there  are  persons 
who  have  subscribed  for  such  stock  or  held  it  as  assignee 
or  transferee.  There  is  nothing  in  the  statute  which  , 
would  justify  such  an  interpretation,  and  it  is  clear  the 
legislature  had  no  such  intention.  If  all  the  stock  sub- 
scribed is  paid  for  in  full,  there  is  no  prejudice  to  any  ^ 
creditor  and  the  object  of  the  statute  is  accomplished. 
The  subscriber  remains  liable  jointly  with  the  assignee 
until  the  subscription  is  fully  paid,  but  no  portion  re- 
mains unpaid  when  either  party  has  paid  for  the  stock 
in  full.  When  stock  has  been  paid  for  by  any  person 
the  obligation  of  the  subscriber  is  fulfilled,  and  neither 
the  corporation  nor  any  creditor  can  charge  him  with  . 
an  amount  remaining  unpaid,  for  the  simple  reason  that 
there  is  nothing  unpaid. 

It  is  insisted  that  the  decision  in  Ailing  v.  Wenzel,  133 
111.  264,  in  some  way  sustains  the  doctrine  claimed.  We 
do  not  see  any  resemblance  between  that  case  and  this. 
There  stock  was  transferred  to  the  corporation  and  called 
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treasury  stock,  and  was  sold  back  to  its  subscribers  at 
prices  below  its  par  value.  It  was  held  that  the  scheme 
was  a  mere  device  to  evade  the  law,  and  that  the  parties 
could  not  defeat  their  liability  to  creditors  by  subscrib- 
ing for  stock  and  then  surrendering  it  to  the  corporation 
and  taking  it  back  from  such  corporation,  which  they 
managed,  at  one-tenth  or  one-twentieth  its  value.  The 
amount  paid  was  treated  in  equity  as  a  payment  on  the 
stock  which  was  never  paid  for  in  full.  By  the  same 
rule  there  would  be  no  remaining  liability  in  this  case 
because  the  stock  was  fully  paid. 

Another  case  much  relied  upon  is  Cartioright  v.  Dickin- 
son, 88  Tenn.  476,  in  which  a  subscriber  sought  to  recover 
what  he  had  paid  upon  stock  which  he  had  brought  to 
the  secretary  of  the  association  and  had  canceled.  The 
secretary  had  no  right  to  release  shareholders  from  their 
obligations,  but  had  substituted  other  subscriptions  which 
he  had  received  from  third  parties  for  the  surrendered 
stock.  The  new  subscribers  did  not  undertake  to  take 
surrendered  stock  but  to  pay  additional  cash  to  the  cor- 
poration. The  scheme  was  a  fraudulent  attempt  to  re- 
lieve the  subscriber  from  his  subscription,  and  the. court 
held  that,  as  a  matter  of  fact,  it  was  not  a  substitution 
of  the  capital  of  one  for  that  which  another  was  bound 
to  contribute. 

In  this  case.  Cole,  Gish  and  Brodman  subscribed  for 
certain  stock,  which  was  surrendered  to  the  company, 
and  afterward  other  persons  took  that  stock  and  paid  for 
it  and  the  legal  title  passed  to  them.  Counsel  does  not 
deny  that  a  corporation  may,  if  it  acts  in  good  faith,  buy 
and  sell  shares  of  its  own  stock,  and  the  surrender  of  the 
subscriptions  was  in  effect  a  purchase.  {Republic  Life  Ins. 
Go.  V.  Swigert,  185  111.  150.)  What  was  done  in  this  case 
was  in  entire  good  faith,  and  no  creditor  was  in  any  man- 
ner injured.  We  find  no  authority  sustaining  the  novel 
proposition  advanced,  or  which  holds  that  a  share  of 
the  par  value  of  If  100  is  not  paid  for  unless  every  person 
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through  whose  hands  it  has  passed  has  paid  $100,  and 
the  statute  will  not  bear  that  construction. 

The  next  proposition  contended  for  is,  that  the  liabil- 
ity of  the  defendants  Cole  and  Gish  to  the  First  National 
Bank  was  res  judicata^  and  the  decree  was  erroneous  in 
not  finding  that  their  subscriptions  had  not  been  paid 
because  of  a  former  adjudication.  It  was  stipulated  that 
the  German-American  National  Bank  of  Peoria  recovered 
a  judgment  May  6,  1891,  against  the  Peoria  Watch  Com- 
pany; that  executions  were  issued  and  returned  unsatis- 
fied; that  said  bank  filed  a  bill  against  the  corporation 
and  Cole  and  Gish  to  collect  the  balance  of  its  judgment, 
and  that  a  decree  was  entered  finding  said  parties  to  be 
stockholders  and  ordering  them  to  pay  said  judgment. 
The  record  brought  here  is  not  sufficient  to  show  identity 
of  causes  of  action,  but,  waiving  that  question,  it  shows 
that  there  was  no  identity  of  parties.  The  decree  set 
forth  is  not  in  the  nature  of  a  judgment  injrem,  and  to 
sustain  the  allegation  of  former  adjudication  it  must  be 
shown  that  the  two  actions  are  between  the  same  parties 
or  their  privies.  Cole  and  Gish  were  not  barred  from 
making  their  defense  on  account  of  a  former  suit  between 
them  and  another  party. 

There  is  no  fraud  in  this  case.  Every  dollar  of  the 
capital  was  paid,  and  there  was  nothing  in  the  nature  of 
a  representation  that  the  corporation  had  a  capital  which 
it  did  not  actually  have.  It  can  make  no  difference  to  a 
creditor  if  some  part  of  the  stock  was  issued  as  preferred 
stock,  so  long  as  the  money  went  into  the  treasury  and 
the  dividends  on  such  preferred  stock  were  not  paid  or 
to  be  paid  except  out  of  net  profits. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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H.  Clay  Merritt 

V. 

A.  W.  Boyden  &  Son. 

Opinion  filed  June  19, 1901. 

1.  Bills  and  notes— ic^ien  alteration  of  note  amounts  to  a  forgery. 
If  a  note  for  one  hundred  dollars  is  altered,  without  the  maker's 
knowledge,  by  the  erasure  of  the  word  "one"  and  the  substitution 
of  the  word  "thirteen"  before  the  word  "hundred"  in  the  body  of 
the  note,  the  alteration  amounts  to  a  forgery  and  the  maker  is  not 
liable  upon  the  note,  even  as  against  bona  fide  purchasers  thereof 
without  notice  of  the  change. 

2.  Same — the  subsequent  altercUion  of  a  complete  note  discharges  maker 
from  liability.  If  a  note  is  complete  at  the  time  it  is  signed  by  the 
maker,  its  subsequent  alteration  by  raising  the  amount  thereof 
through  obliteration  of  the  same  by  the  use  of  chemicals  or  other 
ingenious  device,  without  the  knowledge  or  consent  of  the  maker, 
will  discharge  him  from  liability  upon  the  note. 

3.  Same — when  maker  is  liable  upon  raised  note.  If  the  maker  of  a 
note  has  by  careless  execution  of  the  same  left  room  for  an  altera- 
tion to  be  made  by  insertion  without  defacing  the  instrument  or 
exciting  the  suspicion  of  a  careful  man,  and  the  note,  by  reason 
of  the  opportunity  afforded,  is  filled  up  with  a  larger  amount  than 
It  bore  when  signed,  the  maker  is  liable  thereon,  as  altered,  to  any 
bona  fide  holder  without  notice. 

4.  Samb— note  for  ^'hundred  dollars**  is  not  necessarily  a  note  for  "one 
hundred  dollars. **  A  note  for  " hundred  dollars,"  is  not  neces- 
sarily a  note  for  "one  hundred  dollars"  but  is  an  incomplete  note, 
and  if  the  maker  delivers  it  to  a  third  person  to  be  negotiated, 
the  maker  so  far  makes  such  person  his  agent  as  to  be  bound  by 
his  act  in  filling  out  the  note,  as  against  an  innocent  purchaser. 
(Yocum  V.  Smith,  63  111.  321,  distinguished.) 

5.  Same— tncrc  negligence  does  not  deprive  purchaser  of  character  of  a 
bona  fide  holder.  Mere  negligence,  however  gross,  is  not  sufiQcient 
to  deprive  the  purchaser  of  a  note  of  the  character  of  a  bona  fide 
holder,  but  there  must  be  proof  of  bad  faith  in  order  to  affect  him 
with  notice  or  knowledge  of  defects  in  the  note. 

6.  Same — effect  of  alteration  of  mxirginal  figures  of  note.  The  mar- 
ginal figures  placed  above  and  outside  the  body  of  a  note  are  not 
a  part  of  the  note  itself,  in  the  sense  that  their  unauthorized  al- 
teration will  necessarily  deprive  the  purchaser  of  a  note  of  the 
character  of  a  bona  fide  holder  as  against  the  maker. 

7.  Appeals  and  errors — when  Supreme  Court  cannot  determine 
whether  trial  court  erred  in  admitting  note  in  evidence.    Whether  the 
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trial  court  erred  in  admitting"  a  note  in  evidence  without  requir- 
ing explanatory  proof  of  alleged  apparent  alterations  cannot  be 
determined  by  the  Supreme  Court  where  the  original  note  is  not 
preserved  for  its  inspection. 

8.  TBiATi-^nstTuctions  leaving  questions  of  implied  knowledge  and  au- 
thority to  jury  are  erroneous.  Implied  knowledge  and  implied  authority 
are  questions  of  law,  and  hence  instructions  which  leave  such  ques- 
tions for  the  determination  of  the  jury  are  erroneous. 

Merritt  v.  Boyden  &  Son,  93  111.  App.  613,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Henry  couuty;  the  Hon.  W.  H.  Gest,  Judge, 
presiding". 

This  is  an  action  of  assumpsit,  brought  by  the  appel- 
lees against  the  appellant,  Merritt,  and  one  L.  Silverman 
on  a  note  made  by  Silverman  and  Merritt,  which  note 
was  payable  to  their  own  order  and  endorsed  by  them  in 
blank.  The  declaration  contains  a  special  count  on  the 
note,  and  the  common  counts.  The  following  is  a  copy 
of  the  instrument  sued  upon:  i 

"$1300.00  Kewaneb,  III.,  Oct.  4, 1897. 

**One  year  after  date  I  promise  to  pay  to  the  order  of  our- 
selves thirteen  hundred  dollars  at  Kewanee,  111.  Value  received, 
with  interest  at  the  rate  of  seven  per  cent  per  annum. 
Endorsed:  L.  Silverman, 

L.  Silverman.  H.  Clay  Merritt." 

H.  Clay  Merritt. 

Default  was  entered  against  Silverman.  Merritt 
pleaded  the  general  issue,  and  denial  of  the  execution  of 
the  note  sued  on,  sworn  to  by  him.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiffs  for  the  sum  of  $1519.92, 
upon  which  judgment  was  entered  on  March  27,  1900.  An 
appeal  from  this  judgment  was  taken  to  the  Appellate 
Court,  and  it  has  there  been  affirmed.  The  present  ap- 
peal is  from  such  judgment  of  affirmance. 

The  defense,  set  up  by  the  appellant  upon  the  trial 
below,  was  that  the  note  in  question  was  signed  by  him 
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for  the  accommodation  of  Silverman,  and  as  surety  for 
Silverman;  that  the  note,  as  origfinally  signed,  was  a 
note  for  $100.00,  but  that  it  was  afterwards  fraudulently 
changed  by  altering  the  figures  "100.00"  in  the  upper  left 
.  hand  corner  of  the  note  to  "1300.00,"  and  by  either. eras- 
ing the  word  "one"  in  the  body  of  the  note  and  inserting 
in  its  place  the  word  "thirteen,"  or  by  writing  the  word 
"thirteen"  in  the  body  of  the  note  in  a  blank  space  left 
before  the  word  "hundred,"  so  as  to  make  the  note  appear 
to  be  a  note  for  11300.00,  instead  of  $100.00;  that  the  note 
was  without  consideration,  and  that  the  appellant,  Mer- 
ritt, received  none  of  the  proceeds  of  the  sale  of  the  note. 

N.  F.  Anderson,  E.  C.  Graves,  and  Wilson  &  Moore, 
for  appellant: 

The  change  of  the  marginal  figures,  together  with  the 
appearance  of  the  words  "thirteen"  and  "hundred,"  was 
apparent  on  the  face  of  the  note,  and  therefore  the  note 
ought  not  to  have  been  introduced  in  evidence  until  an 
explanation  of  the  changes  had  been  shown  by  the  plain- 
tiffs. 3  Randolph  on  Com.  Paper,  (2d  ed.)  sec.  1785;  Wal- 
ters V.  Short,  5  Gilm.  257;  Montag  v.  Linn,  23  111.  503;  Hodge 
V.  Oilman,  20  id.  437. 

On  the  question  of  notice,  everything  that  appears 
within  the  four  corners  of  the  paper  must  be  considered. 
Prina  v.  Lumber  Co.  20  111.  App.  236. 

On  the  issue  raised  by  the  plea  of  non-assumpsit, 
sworn  to,  plaintiff  must  not  only  prove  the  signature  of 
the  maker,  but  also  prove  the  allegation  of  the  declara- 
tion that  the  promise  was  made  as  alleged.  Walters  v. 
Short,  5  Gilm.  257;  Yost  v.  Harvester  Works,  41  111.  App.  556. 

The  marginal  figures  are  a  material  part  of  the  note. 
Corgan  v.  Frew,  39  111.  31;  Hall  v.  Bank,  5  Dana,  258. 

To  alter,  without  the  authority  of  the  maker,  the  mar- 
ginal figures  avoids  the  note,  even  in  the  hands  of  a  bona 
fide  purchaser  for  value,  and  no  recovery  can  be  had  by 
such  purchaser. 
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If  a  note  is  complete,  without  blanks,  at  the  time  of 
its  delivery,  the  fraudulent  increase  of  the  amount  by 
taking  advantage  of  a  space  left  without  such  intention, 
although  it  may  be  negligently,  will  constitute  a  material 
alteration  and  operate  to  discharge  the  maker.  Angle  v. 
Insurance  Co.  92  U.  S.  331;  Bank  v.  Stowell,  123  Mass.  196; 
1  and  3  Randolph  on  Com.  Paper,  sees.  187,  1754,  1770; 
Bank  v.  Clark,  51  Iowa,  264;  Fordyce  v.  Kosminski,  49  Ark. 
40;  Bank  v.  Bank,  22  L.  R.  A.  686;  Holmes  v.  Trumper,  22 
Mich.  427;  Burrows  v.  Klunk,  70  Md.  451;  Bank  v.  Williams, 
174  Pa.  66. 

There  is  no  confidential  relation  established  between 
the  maker  of  a  note  and  the  purchaser  of  the  same  that 
would  bind  the  maker  by  some  unauthorized  alteration. 
Bank  v.  Stowell,  123  Mass.  196. 

A  material  alteration  of  a  note  by  one  of  the  joint 
makers  thereof  before  its  delivery,  without  the  knowl- 
edge of  the  other  maker,  makes  the  note  void  against 
the  other  promisor,  although  the  alteration  was  made 
without  the  knowledge  of  the  payee  and  without  fraudu- 
lent intent.  The  rule  is  the  same  if  made  by  a  stranger. 
Draper  v.  Wood,  112  Mass.  315;  Fay  v.  Smith,  1  Allen,  417; 
Aldrich  v.  Smith,  37  Mich.  470;  Hamilton  v.  Hooper,  46  Iowa, 
515;  2  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  196. 

Blish  &  Lawson,  (A.  P.  Miller,  of  counsel,)  for  ap- 
pellees: 

The  question  whether  there  is  an  alteration  of  an  in- 
strument offered  in  evidence,  apparent  on  its  face,  is  pri- 
marily for  the  court.  If  the  alteration  is  not  apparent 
the  instrument  is  entitled  t;o  go  to  the  jury  on  proof  of  its 
execution,  and  the  burden  of  proof  to  show  the  claimed 
alteration  is  upon  the  party  alleging  it.  2  Daniel  on 
Neg.  Inst.  sec.  1421;  Byles  on  Bills,  492;  HaiTis  v.  Bank, 
22  Pla.  501;  Meikel  v.  Savings  Institution,  36  Ind.  355;  Wil- 
son V,  Hayes,  40  Minn.  531;  1  Greenleaf  on  Evidence,  sec. 
564,  notes;  Wilde  v.  Armsby,  6  Cush.  314. 
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Marginal  figures  are  no  part  of  a  note,  and  alteration 
of  them  is  an  immaterial  alteration  and  will  not  avoid 
the  note  in  the  hands  of  a  bonaflde  holder  without  notice 
of  such  alteration,  even  if  fraudulent.  2  Daniel  on  Neg. 
Inst.  sees.  86,  1499;  Smith  v.  Smith,  1  R.  L  398;  Common- 
wealth V.  Bank,  98  Mass.  12. 

Notice  to  charge  a  bonaflde  holder  of  negotiable  paper 
taken  in  the  ordinary  course  of  business  before  maturity, 
must  be  actual  knowledge  of  infirmity  sufficient  to  make 
his  conduct  in  taking  the  note  an  act  of  bad  faith.  Good- 
man V.  Simmons,  20  How.  343. 

The  rights  of  a  bonaflde  holder  of  negotiable  paper  are 
to  be  determined  by  the  simple  test  of  honesty  and  good 
faith,  and  not  by  mere  speculation  as  to  his  proper  dili- 
gence or  negligence.     Gomstock  v.  Hannah,  76  111.  530. 

When  the  maker  of  the  note  has  himself,  by  careless 
execution  of  the  instrument,  left  room  for  any  alteration 
to  be  made,  either  by  insertion  or  erasure,  without  defac- 
ing it  or  exciting  the  suspicions  of  a  careful  man,  he  will 
be  liable  upon  it  to  any  bona  flde  holder  without  notice, 
when  the  opportunity  which  he  has  afforded  has  been 
embraced  and  the  instrument  filled  up  with  a  larger 
amount  or  different  terms  than  those  which  it  bore  at 
the  time  he  signed  it.     2  Daniel  on  Neg.  Inst.  sec.  1405. 

This  liability  is  placed  by  some  of  the  decided  cases 
on  the  ground  of  implied  authority.  Bank  v.  Sargent,  85 
Me.  349;  Spitler  v.  James,  32  Ind.  202;  Davis  v.  Lee,  26  Miss. 
505;  Gillespie  v.  Kelley,  41  Ind.  158;  Redlich  v.  Doll,  54  N.  Y. 
234;  VanDuzer  v.  Howe,  21  id.  531;  Fullerton  v.  Sturgis,  4 
Ohio  St.  529;  Kitchen  v.  Place,  41  Barb.  465;  McGrath  v. 
Clark,  56  N.  Y.  36;  Cason  v.  Bank,  97  Ky.  487;  Pahlhnan  v. 
Taylor,  75  111.  629;  Elliott  v.  Livings,  54  id.  213;  Harvester 
Co,v.  McLean,  57  Wis.  258;  Canon  v.  Grigsby,  116  111.  157; 
Bank  v.  Neal,  22  How.  107. 

By  other  courts  the  liability  of  the  maker  of  negotia- 
ble paper  with  blanks  improperly  filled  is  placed  on  the 
ground  of  negligence.  The  leading  case  is  Young  v.  Grote^ 
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4  Bing.  253,  followed  by  Yocum  v.  Smith,  63  111.  321,  Harvey 
V.  Smith,  55  id.  224,  and  Anderson  v.  Warner,  71  id.  20. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

When  the  note,  sued  upon  in  this  case,  was  si^ed  and 
endorsed  by  the  appellant,  Merritt,  and  L.  Silverman, 
Silverman  took  the  ngte,  and,  throug"h  his  action  or  that 
of  others  acting  for  him,  the  note  was  sold  and  delivered 
to  the  appellees,  Boyden  &  Son.  The  proof  tends  to 
show — and  such  proof  is  substantially  undisputed — that 
the  appellees  purchased  the  note  in  good  faith  without 
notice  of  any  defect  in  it,  and  paid  therefor  the  sum  of 
$1300.00. 

The  defense,  made  by  the  appellant  in  the  trial  court, 
was  based  upon  two  theories:  First,  that  the  words, 
"one  hundred"  were  written  in  the  body  of  the  note  be- 
fore the  word  "dollars,"  and  that  the  word,  "one,"  was  in 
some  way  erased,  or  taken  out  of  the  note,  and  the  word, 
"thirteen,"  was  written  in  its  place  before  the  word  "hun- 
dred;" second,  that,  when  the  note  was  signed  and  en- 
dorsed by  the  appellant,  the  word,  "one,"  was  not  in  the 
body  of  the  note,  but  that  there  was  a  blank  space  be- 
fore the  word,  "hundred,"  and  that,  in  this  blank  space 
and  before  the  word  "hundred,"  the  word,  "thirteen,"  was 
written.  Whether  the  note  was  altered  in  the  one  or  the 
other  of  the  modes  thus  stated,  the  proof  tends  to  show, 
and  is  substantially  undisputed,  that  the  change  was  not 
made  by  the  appellant,  Merritt,  or  by  any  one  authorized 
by  him  to  make  it,  and  that  he  knew  nothing  about  the 
change,  and  had  no  intimation  of  it,  until  about  the  time 
the  note  fell  due. 

First— If  the  note  was  altered  by  the  erasure  of  the 
word  "one"  in  the  body  of  it  and  the  insertion  of  the  word 
"thirteen"  in  the  place  of  the  word  "one"  before  the  word 
"hundred,"  then  the  alteration  amounted  to  a  forgery, 
and  appellant  is  not  liable  upon  the  note,  even  though 
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the  appellees  were  honaflde  purchasers  thereof  for  value 
without  notice  or  knowledge  of  the  change.  If  the  amount 
named  in  a  note  is  raised  by  erasing"  what  is  written,  such 
alteration  is  a  material  one,  and  the  note  is  thereby  viti- 
ated, so  as  to  become  void.  When  a  note  is  changed 
materially  either  by  a  payee  or  transferee,  not  only  is  it 
vitiated  and  destroyed  in  the  hands  of  the  party  respon- 
sible for  the  alteration,  but  no  recovery  can  be  had  upon 
it  against  the  maker  by  a  person  into  whose  hands  it  has 
come  after  the  change  was  made,  even  though  the  latter 
be  a  bona  fide  endorsee  for  value  without  notice  of  the 
alteration.  (2  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — pp.  193, 
255,  257;  3  Randolph  on  Commercial  Paper, — 2d  ed. — 
sec.  1754).  Where  a  note  is  complete  at  the  time  when 
it  is  signed  by  the  maker,  its  subsequent  alteration  by 
raising  the  amount  thereof  through  obliteration  of  the 
same  by  the  use  of  any  chemical  process,  or  other  in- 
genious device,  without  the  knowledge  or  consent  of  the 
maker,  will  discharge  him  from  liability  upon  the  note. 
{Burrows  v.  Klunk,  70  Md.  460).  "When  a  negotiable  in- 
strument is  materially  altered,  no  recovery  can  be  had 
thereon  against  any  one,  who  became  a  party  thereto 
prior  to  the  alteration,  by  any  person  into  whose  hands 
it  has  come  since  the  alteration,  even  though  he  be  a 
bona  fide  holder  without  notice."  (4  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — p.  332;  Angle  v.  Northwestern  Mutual  Life 
Ins.  Co.  92  U.  S.  340).  In  Burwell  v.  Orr,  81  111.  465,  we  said: 
"The  alteration  of  the  instrument,  on  which  the  suit  was 
brought,  was  material,  and,  under  the  circumstances, 
must  be  presumed  to  have  been  made  by,  or  with  the 
consent  of,  the  holder.  If  so,  the  whole  instrument,  by 
the  alteration,  became  ipso  facto  void.  No  subsequent  en- 
dorsement, even  to  a  honaflde  purchaser  for  value,  could 
give  validity  to  a  void  instrument."  {Pahlman  v.  Taylor^ 
75  111.  629).  The  rule  seems  to  be  well  settled  that,  in 
case  of  a  material  alteration  of  a  note,  it  becomes  invalid 
even  ia  the  hands  of  a  subsequent  endorsee  for  value. 
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(Wade  V.  Withington,  1  Allen,  561;  Commonwealth  v.  Emi- 
grant Industrial  Savings  Bank,  98  Mass.  17). 

The  trial  court,  in  instructing  the  jury  upon  the  trial 
below,  announced  the  law  in  regard  to  the  effect  of  a 
material  alteration,  as  it  is  above  stated.  On  behalf  of 
the  appellant  the  court  gave  to  the  jury  the  following 
instruction,  numbered  6: 

"You  are  further  instructed  that,  if  you  believe  from 
the  evidence  in  the  case  that,  when  the  note  sued  on  was 
originally  made,  it  contained  the  words  'one  hundred' 
written  in  the  blank  in  the  body  of  the  note  before  the 
printed  word  'dollars, '  and  that,  after  it  was  signed  and 
endorsed  by  Silverman  and  the  defendant,  Merritt,  it  was 
altered  without  the  knowledge,  authority  or  consent  of 
said  Merritt  by  erasing  the  word  'one,'  and  writing  in 
the  word  'thirteen'  where  the  word  'one'  originally  was, 
then  you  will  find  the  issues  for  the  defendant." 

The  judgment  of  the  circuit  court  in  behalf  of  the 
plaintiffs  below,  appellees  here,  and  the  affirmance  of 
that  judgment  by  the  Appellate  Court,  are  conclusive  as 
to  the  facts,  so  far  as  this  court  is  concerned.  The  courts 
below  have  found,  that  the  note  was  not  altered  by  eras- 
ing the  word  "one"  and  writing  in  its  place  the  word 
"thirteen." 

Second — The  second  theory  of  the  defense,  made  by  the 
appellant  in  the  court  below,  was  that,  when  he  signed 
and  endorsed  the  note,  there  was  a  blank  space  before 
the  word  "hundred,"  and  that  this  blank  space  was  sub- 
sequently filled  by  inserting  the  word  "thirteen"  therein 
without  the  knowledge  or  consent  of  the  appellant.  The 
testimony  of  the  appellant  is  quite  positive  to  the  effect, 
that  he  signed  a  note  for  only  $100.00,  but  his  testimony 
leaves  it  doubtful  whether,  when  he  signed  the  note,  the 
words  **one  hundred"  were  written  in  the  body  of  the 
note,  or  whether  only  the  word  "hundred"  was  written 
therein  without  the  word  "one"  before  it  and  with  a  blank 
space  before  the  word  "hundred.**  Appellant  at  one  time 
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stated  "that  the  note  was  written  either  'hundred'  or  'one 
hundred/  I  didn't  know  which." 

Upon  the  theory  that,  when  the  note  was  signed  and 
endorsed  by  appellant,  the  word  "hundred"  was  written 
in  the  body  of  it,  but  that  the  word  "one"  was  not  writ- 
ten before  the  word  "hundred,"  and  that  a  blank  space 
was  at  that  time  before  the  word  "hundred,"  which  blank 
space  was  subsequently  filled  without  the  authority  or 
knowledge  of  the  appellant,  the  liability  of  the  appel- 
lant must  be  determined  by  the  application  of  principles 
of  law  entirely  different  from  those  which  have  already 
been  stated. 

As  bearing  upon  the  second  theory  of  the  defense  as 
thus  announced,  the  court  below  gave  to  the  jury,  upon 
behalf  of  the  appellees,  the  following  instruction,  num- 
bered 1: 

"The  jury  are  instructed  that,  if  you  believe  from  the 
evidence  that  the  note  in  question  was  signed  and  en- 
dorsed by  the  defendant,  H.  Clay  Merritt,  and  one  Silver- 
man, and  delivered  by  Merritt  to  Silverman  to  negotiate, 
and  that,  at  the  time  said  note  was  so  signed  and  de- 
livered to  said  Silverman,  only  the  word  'hundred'  was 
written  therein,  and  that  a  space  was  left  blank  before 
the  word  'hundred'  sufficient  to  write  therein  the  word 
'thirteen,'  and  that  said  Silverman  wrote,  or  caused  to 
be  written,  in  said  blank  space  the  word  'thirteen,'  so 
that  the  body  of  said  note  read  'thirteen  hundred  dol- 
lars, '  and  then  sold  or  caused  to  be  sold  the  same  to  the 
said  plaintiffs,  and  that  said  plaintiffs  purchased  said 
note  in  the  due  course  of  business  before  maturity  for 
value  in  good  faith  and  without  notice  of  such  change; 
then  the  defendant,  H.  Clay  Merritt,  is  liable  in  this  case 
for  the  face  of  said  note  and  interest  thereon,  and  you 
should  so  find  by  your  verdict." 

Appellant  contends,  that  the  note  was  only  a  note  for 
$100.00  whether  the  word  "one"  was  written  in  the  body 
of  it  before  the  word  "hundred,"  or  whether  there  was  a 
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blank  space  before  the  word  "hundred."  We  are  unable 
to  concur  in  this  view.  If  there  was  a  blank  space  before 
the  word  "hundred,"  it  was  not  necessarily  a  note  for 
just  $100.00,  but  the  amount  of  the  note  was  left  blank. 
In  other  words,  the  note  was  not  a  complete  note,  as  it 
would  have  been  if  the  word  "one"  had  been  inserted  be- 
fore the  word  "hundred"  when  it  was  sigrned.  Where  the 
maker  of  a  note  delivers  it  to  a  third  person  to  be  nego- 
tiated, and  such  note,  as  an  undertaking"  on  the  part  of 
the  maker,  is  not  finished,  but  is  to  be  afterwards  com- 
pleted, the  maker  so  far  makes  the  person,  to  whom  he 
so  delivers  the  note,  his  agent,  as  to  be  bound  by  the  acts 
of  the  latter  to  an  innocent  purchaser  of  the  note.  When 
the  maker  of  a  note  has  himself,  by  careless  execution 
of  the  instrument,  left  room  for  an  alteration  to  be  made 
by  insertion  without  defacing  the  instrument,  or  excit- 
ing the  suspicion  of  a  careful  man,  and  the  instrument, 
by  reason  of  the  opportunity  thus  afforded,  is  subse- 
quently filled  up  with  a  larger  amount  than  that  which 
it  bore  at  the  time  it  was  signed,  the  maker  will  be  liable 
upon  it,  as  altered,  to  any  bona  ftdeholder  without  notice. 
In  the  hands  of  such  a  holder  a  negotiable  instrument 
may  be  enforced,  if  a  sum  in  excess  of  what  was  au- 
thorized by  the  maker  is  inserted  in  a  blank  left  for  the 
amount  of  the  instrument.  (4  Am.  &  Eng.  Ency.  of  Law, 
—2d  ed.— p.  337;  Abbott  v.  Rose,  62  Me.  194;  Fordyce  v.  Kos- 
minaki,  49  Ark.  42.)  In  Angle  v.  Northioestem  Mutual  Life 
Ins.  Co,  supra,  the  Supreme  Court  of  the  United  States 
said:  "Negotiable  instruments  are  frequently  delivered 
for  use,  with  blanks  not  filled;  and,  in  respect  to  such 
instruments,  it  is  held,  that  where  a  party  to  such  an  in- 
strument entrusts  it  to  the  custody  of  another  for  use, 
with  blanks  not  filled  up,  whether  it  be  to  accommodate 
the  person  to  whom  it  was  entrusted  or  to  be  used  for 
the  benefit  of  the  signer  of  the  same,  such  negotiable  in- 
strument carries  on  its  face  an  implied  authority  to  fill 
up  the  blanks  necessary  to  perfect  the  same;   and  the 
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rule  is,  that,  as  between  such  party  and  innocent  third 
parties,  the  person  to  whom  the  instrurtient  was  so  en- 
trusted must  be  deemed  the  agent  of  the  party  who  com- 
mitted the  instrument  to  his  custody,  in  filling  the  blanks 
necessary  to  perfect  the  instrument.  ♦  ♦  *  Where 
blanks  exist  in  negotiable  securities,  delivered  to  an- 
other for  use,  the  custody  of  the  paper,  under  such  cir- 
cumstances, gives  the  custodian  the  right  to  fill  the 
blanks."  In  Young  v.  Ward,  21  111.  223,  this  court  said:  "It 
is  the  settled  doctrine,  that  if  a  party  signs  his  name  to 
a  blank  paper,  and  delivers  it  with  authority  to  fill  the 
blank  above  his  signature  with  a  note  or  bill  for  a  par- 
ticular amount,  or  to  a  specified  person,  and  the  person 
receiving  it  fills  it  for  a  larger  amount,  or  to  a  different 
person,  and  it  is  passed  in  the  course  of  business,  with- 
out notice  of  the  facts,  the  maker  is  bound  by  the  instru- 
ment." (2  Daniel  on  Negotiable  Instruments, — 4th  ed. — 
sec.  1405.) 

In  such  cases  the  liability  of  the  maker  is  placed  by 
some  authorities  upon  the  ground  of  implied  authority; 
that  is  to  say,  upon  the  ground  that  the  maker  of  the 
uote,  by  leaving  the  blank  therein,  impliedly  author- 
izes the  person,  to  whom  he  delivers  it,  to  fill  the  blank. 
(4  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — p.  337,  and  cases 
cited  in  notes;  Market,  etc,  Nat,  Bank  v.  Sargeant,  85  Me. 
349;  Spitler  v.  James,  32  Ind.  202;  Greenfield  Savings  Bank 
V.  Stowell,  123  Mass.  198). 

By  other  decisions  the  liability  of  the  maker  of  nego- 
tiable instruments  with  blanks  improperly  filled  is  placed 
upon  the  ground  of  negligence  on  the  part  of  the  maker 
in  executing  the  note  with  unfilled  blanks  in  it.  {Yocum 
V.  Smith,  63  111.  321;  Harvey  v.  Smith,  55  id.  224;  Avderwn 
V.  Wame,  71  id.  20;  Seihel  v.  Vaughan,  69  id.  257;  Weidman  v. 
Symes,  120  Mich.  657). 

In  the  case  at  bar,  the  evidence  tends  to  show  that 
the  note  in  question  was  signed  by  the  appellant  with  a 
blank  space  before  the  word  "hundred."    When  he  had 
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signed  and  endorsed  the  note,  he  delivered  it  to  Silver- 
man, his  joint  maker,  for  the  purpose  of  having  it  nego- 
tiated, or  knowing  that  Silverman  intended  to  negotiate 
it.  Under  the  circumstances,  and  in  view  of  the  authori- 
ties referred  to,  the  appellant  was  liable  to  the  appellees, 
as  bona  fide  purchasers  of  the  note  without  notice  of  any 
defect  in  it,  whether  such  liability  rests  upon  the  ground 
of  implied  authority  to  Silverman  to  fill  the  blank  space, 
or  upon  negligence  on  the  part  of  the  appellant  in  leav- 
ing* the  blank  space  unfilled.  'By  his  conduct  he  either 
made  Silverman  his  agent  with  implied  authority  to  fill 
the  blank,  or  he  was  guilty  of  such  negligence  in  leaving 
the  blank  unfilled,  that  an  improper  and  unauthorized 
filling"  of  it  by  Silverman  cannot  be  set  up  as  a  defense 
against  the  appellees,  who  purchased  the  note  in  good 
faith  without  notice.  {Johnson  Harvester  Co,  v.  McLean^ 
57  Wis.  264). 

The  question  here  is  not  exactly  the  same  question, 
as  that  which  arose  in  the  case  of  Yocum  v.  Smith,  supra. 
In  the  latter  case,  the  note  in  controversy  was  originally 
made  for  $300.00,  and  was  altered  after  execution  and 
delivery  from  $300.00  to  $320.00  without  the  authority, 
knowledge  or  consent  of  the  maker;  there,  as  we  under- 
stand the  facts,  the  note,  as  originally  drawn,  contained 
the  words  "three  hundred  dollars,"  and,  a  blank  space, 
which  had  been  left  between  the  words  "hundred"  and 
"dollars,"  was  filled  by  adding  the  words  "and  twenty" 
before  the  word  "dollars,"  thus  making  the  note  a  note 
for  $320.00.  In  Yocum  v.  Smith,  supra,  the  note  was  a 
complete  note  for  $300.00.  In  the  case  at  bar,  however, 
the  note,  signed  by  the  appellant,  was  not  a  complete 

note,  but  was  a  blank  note  for  " hundred  dollars," 

and  was  made  complete  by  inserting  the  word  "thirteen" 
before  the  word  "hundred."  If  the  note  in  the  present 
case  had  contained  the  words  "one  hundred  dollars,"  and 
the  words  "and  twenty"  had  been  added  before  the  word 
"dollars,"  so  as  to  make  it  "one  hundred  and  twenty 
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dollars,"  this  case  would  be  on  all  fours  with  the  case  of 
Yocum  V.  Smith,  supra. 

Counsel  for  appellant  refer  to  a  large  number  of  cases, 
which  hold  as  follows:  "It  has  now,  however,  become 
the  established  rule  that,  if  the  instrument  was  complete 
without  blanks  at  the  time  of  the  delivery,  the  fraudulent 
increase  of  the  amount  by  taking"  advantage  of  a  space 
left  without  such  intention,  although  it  may  be  negli- 
gently, will  constitute  a  material  alteration  and  operate 
to  discharge  the  maker."  (1  Randolph  on  Commercial 
Paper, — 2d  ed. — sec.  187;  Angle  v.  Northwestern  Mutual  Life 
Ins.  Co.  92  U.  S.  331;  Oreenfleld  Savings  Bank  v.  Stowell,  123 
Mass.  196;  Fordyce  v.  Kosminski,  49  Ark.  40;  Burrows  v. 
Klunk,  70  Md.  460;  Knoxville  Bank  v.  Clark,  51  Iowa,  264; 
Holmes  v.  Tincmper,  22  Mich.  427.)  An  examination  of  the 
facts  in  the  cases  last  referred  to  will  show  that,  in  each 
of  the  cases,  the  instrument,  which  was  altered,  was 
complete  at  the  time  of  its  delivery.  The  leading  case 
is  that  of  Greenfield  Savings  Bank  v.  Slowell,  supra,  the 
opinion  in  which  was  delivered  by  Mr.  Justice  Gray,  now 
of  the  Supreme  Court  of  the  United  States,  then  chief 
justice  of  the  Supreme  Court  of  Massachusetts.  In  the 
Stowell  case,  all  the  decisions  upon  this  subject  then  ex- 
tant are  reviewed,  and  the  cases  are  distinguished.  There, 
the  note,  as  originally  drawn,  was  a  note  for  $67.00  and 
was  altered  by  inserting  the  words  "four  hundred  and" 
in  a  blank  space  left  before  the  words  "sixty-seven"  in 
the  body  of  the  note,  and  by  inserting  the  figure  "4"  be- 
tween the  dollar  mark  and  the  figures  "67"  at  the  top  of 
the  note,  thus  changing  a  note  for  $67.00  into  a  note  for 
$467.00.  It  will  be  observed  that,  there,  the  note,  before 
it  was  altered,  was  a  complete  note  for  $67.00.  There 
can  be  no  question  that  the  Stowell  case,  and  the  other 
cases  above  referred  to  which  follow  the  Stowell  case,  are 
diametrically  opposed  to  the  cases  of  Harvey  v.  Smith,  55 
111.  224,  and  Yocum  v.  SmUh,  63  id.  321,  above  referred  to. 
The  latter  cases  follow  and  are  based  upon  Young  v.  Qrote, 
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4  Bing-.  253,  the  authority  of  which  the  Stowell  case  and 
the  other  cases  following  it  regard  as  having  been  weak- 
ened and  shaken  by  subsequent  decisions  both  of  the 
English  and  of  the  American  courts. 

It  is  not  necessary,  however,  for  us  here  to  discuss  the 
comparative  merits  of  the  view  taken  by  this  court  in 
Yocum  V.  Smithy  supra^  and  Harvey  v.  Smithy  supra,  and  the 
view  taken  by  the  cases  opposed  to  them  in  view  of  the 
fact  that,  in  the  case  at  bar,  the  note  was  not  a  complete 
note  as  to  the  amount  mentioned  in  it,  as  were  the  notes 
in  Harvey  v.  Smith,  supra,  and  Yocum  v.  Smith,  supra,  and 
in  Qreerifield  Savings  Bank  v.  Stowell,  supra,  and  the  other 
cases  above  referred  to. 

We  are  of  the  opinion  that  the  court  below  committed 
no  error  in  giving  to  the  jury  instruction  numbered  1, 
which  was  given  in  behalf  of  the  appellees. 

Third — The  appellant  asked,  and  the  court  refused  to 
give,  twenty-five  instructions  numbered  from  17  to  42  in- 
clusive. It  is  claimed  by  the  appellant,  that  the  court 
erred  in  refusing  to  give  these  instructions.  It  is  impos- 
sible for  us  within  the  limits  of  this  opinion  to  examine 
each  one  of  these  instructions  separately,  and  to  com- 
ment upon  the  particulars,  in  which  they  are  claimed  to 
be  correct  statements  of  the  law.  Their  refusal  consti- 
tutes no  such  error,  as  would  justify  us  in  reversing  this 
judgment.  Without  considering  each  instruction  sepa- 
rately, it  is  sufficient  to  group  them  under  certain  gen- 
eral heads,  and  note  their  general  characteristics. 

Some  of  the  instructions  announce  the  same  principle, 
which  is  embodied  in  appellant's  instruction  numbered  6 
above  quoted.  The  refusal  of  these  instructions  did  no 
injury  to  the  appellant  for  the  reason  that  the  substance 
of  them  was  given  in  said  instruction  numbered  6. 

Some  of  the  instructions  are  based  upon  the  theory, 
that  mere  negligence,  or  a  want  of  proper  diligence,  is 
sufficient  to  deprive  the  purchaser  of  a  promissory  note  of 
the  character  of  a  honajlde  holder  thereof.   It  is  claimed, 
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on  the  part  of  the  appellant,  that  there  was  sufficient 
upon  the  face  of  the  note  here  sued  upon  to  put  the  ap- 
pellees, as  purchasers  thereof,  upon  inquiry  as  to  the  real 
facts  in  regard  to  the  execution  of  the  note.  There  was 
certainly  nothing*  in  the  body  of  the  note  to  excite  the 
suspicion  of  the  holder.  While  there  is  some  testimony 
given  by  experts  to  the  eflfect  that  the  word  "hundred," 
was  written  before  the  word,  "thirteen,"  was  written, 
still  there  seems  to  have  been  room  enough  to  insert  the 
word  "thirteen"  before  the  word  "hundred"  without  excit- 
ing any  suspicion  in  the  mind  of  a  party,  proposing  to 
purchase  the  note,  that  both  words  had  not  been  written 
at  the  same  time.  Nor  does  it  appear,  that  there  was 
anything  in  the  figures,  $1300.00,  placed  in  the  upper  left 
hand  corner  of  the  note,  which  would  create  in  the  mind 
of  a  proposed  purchaser  the  obligation  to  make  inquiry. 
The  ohly  peculiarity  about  the  figures,  which  counsel 
for  appellant  referred  to  in  his  offer  of  proof,  was  that 
the  two  figures  13  were  larger  than  the  two  ciphers  in 
$1300.00,  and  that  the  ciphers  placed  after  the  figures 
1300  to  indicate  that  there  were  no  cents,  to- wit,  $1300.00, 
were  smaller  than  the  ciphers  in  the  main  body  of  $1300. 
We  are  not  prepared  to  say,  that  the  difference  in  the 
size  of  the  figures  was  such  an  indication  of  a  defect  in 
the  note,  as  to  arouse  the  suspicion  of  a  cautious  man. 
However  this  may  be,  it  is  the  doctrine  of  this  court  that 
mere  negligence,  however  gross,  is  not  sufficient  to  de- 
prive a  party  of  the  character  of  a  bona  fide  holder,  but 
that  there  must  be  proof  of  bad  faith  on  the  part  of  the 
holder,  in  order  to  affect  him  with  notice  or  knowledge 
of  defects  in  the  note  purchased  by  him. 

In  Comstock  v.  Hannah,  76  111.  530,  we  endorsed  the  fol- 
lowing proposition  (p.  535):  "The  party  who  takes  it 
(commercial  paper)  before  due,  for  a  valuable  consider- 
ation, without  knowledge  of  any  defect  of  title,  and  in 
good  faith,  holds  it  by  a  title  valid  against  the  world. 
Suspicion  of  defect  of  title,  or  the  knowledge  of  circum- 
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stances  which  would  excite  such  suspicion  in  the  mind 
of  a  prudent  man,  or  gross  negligence  on  the  part  of 
the  taker,  at  the  time  of  the  transfer,  will  not  defeat  his 
title.  That  result  can  only  be  produced  by  bad  faith  on 
his  part.  *  *  *  The  duty  of  active  inquiry  does  not 
rest  on  the  purchaser  of  commercial  paper  to  avert  the 
imputation  of  bad  faith.  The  rights  of  the  holder  are 
to  be  determined  by  the  simple  test  of  honesty  and  good 
faith,  aud  not  by  a  speculative  issue  as  to  his  diligence 
or  negligence."  Again,  in  Shreeves  v.  Allen,  79  111.  553,  we 
held:  "Where  a  person  takes  an  assignment  of  a  promis- 
sory note  before  due,  for  a  valuable  consideration,  and  is 
not  guilty  of  bad  faith,  even  though  he  may  be  guilty  of 
gross  negligence,  he  will  hold  it  by  a  title  Valid  against 
the  world,  and  it  will  not,  in  his  hands,  be  subject  to 
the  defense  of  failure  of  consideration;  that  mere  negli- 
gence on  the  part  of  an  assignee  of  negotiable  paper  is 
not  sufBcient  to  deprive  him  of  the  character  of  a  bona 
fide  holder,  and  that  proof  of  bad  faith,  alone,  will  de- 
prive him  of  that  character."  The  same  doctrine  was  re- 
affirmed in  MatHon  v.  Alley,  141  111.  284.  (See  also  Spitler 
V.  James,  supra;  Ooodman  v.  Simonds,  20  How.  343;  McOrath 
V.  Clark,  56  N.  Y.  36). 

The  instructions  now  under  consideration  were  prop- 
erly refused,  because  they  ignore  the  rule  thus  laid  down, 
which  requires  actual  knowledge  of  an  alleged  defect,  or 
bad  faith,  on  the  part  of  a  holder  of  a  note,  to  deprive 
him  of  the  character  of  a  bona  fide  purchaser. 

Some  of  the  instructions,  asked  by  appellant  and  re- 
fused, assume  that  the  note  in  question  was  a  complete 
note,  even  though  there  was  a  blank,  and  not  the  word 
"one,"  before  the  word,  "hundred,"  when  the  note  was 

signed.     They  assumed  that  a  note  for  " hundred 

dollars"  is  the  same  as  a  note  for  "one  hundred  dollars." 
As  the  opposite  view  of  this  question  is  taken  in  the  re- 
marks above  made,  we  regard  these  instructions  as  hav- 
ing been  properly  refused. 
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Some  of  the  instructions  were  properly  refused,  be- 
cause they  were  based  upon  the  theory,  that  the  marginal 
figures,  placed  above  and  outside  the  body  of  a  note,  are 
a  part  of  the  note  itself,  so  that  their  alteration  will  nec- 
essarily deprive  the  purchaser  of  the  note  of  the  charac- 
ter of  a  bonajide  holder.  Such  is  not  the  law.  It  is  true 
that,  under  certain  circumstances,  marginal  figures  may 
be  used  to  remove  doubt  or  ambiguity  in  an  instrument. 
"The  marginal  figures  have  been  held  to  be  no  part  of 
the  instrument,  but  to  be  intended  merely  as  a  conven- 
ient index,  and  as  an  aid  to  remove  ambiguity  or  doubt 
in  the  instrument  itself."  (4  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed.— p.  130;  Norwich  Bank  v.  Hyde,  13  Conn.  279;  Riley 
V.  Dkkeaa,  19  111.  29;  Corgan  v.  Frew,  39  id.  31).  Marginal 
figures  are  really  not  a  part  of  the  instrument,  but  merely 
a  memorandum  of  the  amount.  (1  Daniel  on  Negotiable 
Instruments, — 4th  ed. — sec.  86).  An  alteration  or  erasure 
of  the  marginal  figures  is  an  immaterial  alteration,  and 
will  not  affect  the  rights  of  the  holder  of  the  instrument. 
(2  Daniel  on  Negotiable  Instruments, — 4th  ed. — sec. 
1499a).  It  has  been  held  that,  where  the  amount  is  left 
blank,  and  the  marginal  figures  are  altered  to  a  larger 
sum,  and  the  blank  is  filled  to  correspond,  the  acceptor 
of  the  blank  bill  is  liable  to  a  holder  without  notice. 
(Oarrard  v.  Lewis,  10  Q.  B.  Div.  30;  Johnson  Harvester  Co. 
V.  McLean,  supra).  In  Oarrard  v.  Lewis,  supra,  it  was  said: 
"No  alteration,  (even  if  it  be  fraudulent  and  unauthor- 
ized) of  the  marginal  figure  vitiates  the  bill  as  a  bill  for 
the  full  amount  inserted  in  the  body,  when  the  bill  reaches 
the  hands  of  a  holder  who  is  unaware  that  the  marginal 
index  has  been  improperly  altered."  It  was  there  further 
said:  "If  the  holder  in  the  absence  of  notice  would  have 
a  right  to  neglect  the  marginal  figure  if  it  remained  un- 
altered, and  to  look  only  to  the  body  of  the  bill,  it  would 
seem  to  follow  that,  even  if  the  marginal  figure  was  al- 
tered, the  holder  would  have  a  right  in  the  absence  of 
notice  to  assume  it  was  altered  properly.     The  holder's 
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right  to  look  to  the  body  of  the  bill  would  not  be  affected^ 
by  such  alteration  if  he  did  not  know  the  alteration  \^as 
improper.    A  fortiori,  his  right  to  look  to  the  body  of  the 
bill  would  remain  the  same  when  he  did  not  know  that 
the  marginal  figure  had  undergone  any  alteration  at  all." 

In  Johnson  Harvester  Co.  v.  McLean,  supra,  it  was  con- 
tended that  the  note  was  vitiated,  because  there  was  an 
alteration  of  the  figures  in  the  margin  of  the  note  which 
was  unauthorized,  and,  in  answer  to  this,  the  court  said 
"that  the  figures  were  not  a  part  of  the  note;  and  further 
that,  if  any  alteration  of  the  figures  was  made,  such  al- 
teration was  not  known  to  the  parties  receiving  the  note, 
and  there  was  nothing  on  the  face  of  the  note  which 
would  indicate  that  such  alteration  had  been  made." 

In  Schriver  v.  Haivkes,  22  Ohio  St.  308,  it  was  held  "that 
the  marginal  figures  were  no  part  of  the  note,  and  an 
alteration  of  them,  and  the  filling  up  of  the  blank  for  a 
higher  amount  would  not  invalidate  the  instrument  as  to 
a  surety.  This  is  certainly  the  rule  where  the  alteration 
is  made  possible  by  the  maker's  negligence,  e.  g.,  where 
the  amount  was  left  blank  except  a  marginal  memoran- 
dum of  *f500,'  and  this  was  altered  to  $5000  and  the 
blank  filled  for  that  amount,  the  maker  was  held  liable 
to  a  bona  fide  holder  for  such  increase  of  the  amount." 
(Woolfolky.  Bank,  10  Bush.  504;  Randolph  on  Commercial 
Paper,— 2d  ed.— sec.  187,  note  158). 

In  Smith  v.  Smith,  1  R.  I.  398,  the  court  said:  "We  do 
not  think  the  marginal  notation  constitutes  any  part  of 
the  bill.  It  is  simply  a  memorandum  or  abridgment  of 
the  contents  of  the  bill  for  the  convenience  of  reference. 
The  contract  is  perfect  without  it.  If  this  is  so,  any  al- 
teration in  the  figures  cannot  avoid  the  contract,  because 
it  is  no  alteration  either  material  or  immaterial  in  the 
contract."  {Hollen  v.  Davis,  59  Iowa,  444;  Commontvealth 
V.  Emigrant  Industrial  Savings  Bank,  98  Mass.  12;  Garrard 
V.  Haddan,  67  Pa.  St.  82;  Horton  v.  Estate  of  Horton,^  71 
Iowa,  448).    As  the  record  in  the  case  at  bar  is  presented 
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to  us,  there  is  no  evidence  that  any  alteration  in  the 
figures,  if  the  same  was  material,  was  known  to  these 
appellees  when^they  purchased  the  note;  nor  does  it  ap- 
pear that  there  was  anything^  on  the  face  of  the  note, 
which  would  indicate  that  any  alteration  had  been  made. 

Some  of  the  instructions  were  erroneous,  as  leaving* 
it  to  the  jury  to  determine  from  an  inspection  of  the  face 
of  the  note,  whether  there  had  been  any  alteration  in  the 
marg^inal  figures  upon  the  same.  In  Goodman  v.  Simonds, 
20  How.  343,  the  Supreme  Court  of  the  United  States, 
said:  "Where  the  supposed  defect  or  infirmity  in  the 
title  of  the  instrument  appears  on  its  face  at  the  time  of 
the  transfer,  the  question,  whether  a  party,  who  took  it, 
had  notice  or  not,  is  in  general  a  question  of  construc- 
tion, and  must  be  determined  by  the  court  as  matter  of 
law."  {Riley  v.  Dickens^  supra;  Prins  v.  South  Branch  Lum- 
ber Co.  20  111.  App.  236;  Horton  v.  Estate  of  Horton,  supra). 

It  is  true  that,  where  an  alteration  appears  on  the 
face  of  the  note,  the  holder  must  explain  it,  and  show 
that  it  was  made  under  such  circumstances  as  not  to 
vitiate  the  instrument.  (3  Randolph  on  Commercial  Pa- 
per,— 2d  ed. — sec.  1785;  Walters  v.  Shorty  5  Gilm.  252;  Hodge 
V.  Oilman,  20  111.  437).  In  the  case  at  bar,  the  note  was 
admitted  in  evidence  by  the  court  upon  an  inspection 
thereof.  The  presumption  is,  that  there  were  no  altera- 
tions apparent  upon  the  face  of  the  note,  which  required 
explanation,  or  the  court  would  not  have  admitted  it  in 
evidence  without  first  calling  for  proof  explaining  the 
alterations.  Whether  or  not  the  court  erred  in  so  ad- 
mitting the  note  without  requiring  such  explanatory 
proof,  is  a  matter,  which  cannot  be  determined  by  us, 
because  the  original  note  has  not  been  produced  for  our 
inspection.  Such  a  course  should  have  been  pursued. 
{Riley  v.  Dickens^  supra;  Yocum  v.  Smith,  supra;  Prins  v. 
South  Branch  Lumber  Co,  supra). 

Some  of  the  instructions  are  erroneous,  as  leaving  it 
to  the  jury  to  determine  the  question  of  implied  knowl- 
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edge  and  implied  authority,  whereas  express  knowledge 
and  express  authority  are  questions  of  fact,  and  implied 
knowledge  and  implied  authority  are  questions  of  law. 
(Fahlman  v.  Taylor,  75  111.  629). 

Fourth — Appellant  complains  that  the  trial  court  erred 
in  refusing  to  allow  him  to  introduce  proof  to  show  that 
he  had  signed  numerous  other  notes  for  Silverman,  and 
that  they  had  been  altered  in  amount  and  negotiated  for 
different  sums  of  money.  We  concur  in  the  following 
view  upon  this  subject,  expressed  by  the  Appellate  Court 
in  its  decision  in  this  case:  "It  was  not  claimed,  how- 
ever, that  the  appellees  ever  held  any  of  these  notes,  or 
were  in  any  way  connected  with  or  aware  of  them,  at  the 
time  they  purchased  the  note  in  question,  and  the  court 
properly  sustained  objection  to  this  proof." 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affii^med. 

Mr.  Justice  Hand,  having  been  of  counsel  in  this 
cause  in  the  court  below,  took  no  part  in  its  decision  here. 


The  Foreman  Shoe  Company 

V.  

F.  M.  Lewis  &  Co.,  for  use,  etc.  llorTln^ 


194   noo 


Opinion  filed  June  19, 1901. 

1.  Abatement — suits  for  different  tisees  may  he  prosecuted  at  same 
iime.  The  pcDdency  of  a  suit  brought  for  the  use  of  one  person  is 
not  ground  for  abating  a  subsequent  suit  brought  on  the  same  cause 
of  action  and  in  the  name  of  the  same  nominal  plaintifiT  but  for  a 
different  usee. 

2.  Practice— e^ecf  when  parties  go  to  hearing  on  plea  in  aibatement. 
If  the  parties,  by  agreement,  submit  the  case  to  the  court  for  de- 
cision upon  the  issue  made  by  the  declaration,  plea  in  abatement 
and  replication,  and  the  defendant  takes  the  initiative  and  intro- 
duces all  the  evidence  on  the  issue  in  abatement  but  is  defeated 
thereon,  nothing  remains  to  be  done  but  to  ascertain  the  amount 
which  the  plaintiff  is  entitled  to  recover. 
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3.  Same— /at7ttre  to  enter  formal  def avU  as  on  partial  defense  is  merely 
technical  Failure  to  enter  formal  default  as  on  partial  defense  is 
merely  technical,  and  if  no  objection  is  made  in  the  trial  court  it 
cannot  be  raised  on  appeal. 

4.  Same— extent  to  which  defendant  may  participate  after  defeat  on  a 
plea  in  abatement.  If  the  defendant  is  in  default  as  to  all  issues 
except  the  one  made  by  his  plea  in  abatement,  upon  which  he  is 
defeated,  he  is  entitled  to  participate  in 'the  investigation  only 
for  the  purpose  of  reducing  the  amount  of  plaintiffs  recovery. 

Foreman  Shoe  Co.  v.  F,  M.  Lewis  c§  Ck>.  92  111.  App.  554,  aflOrmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jesse  Holdom,  Judge, 
presiding. 

Edward  N.  D'Ancona,  for  appellant. 

W.  Clyde  Jones,  Keene  H.  Addington,  and  A.  Mor- 
ris Johnson,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  appeal  brings  in  review  the  judgment  of  the 
Appellate  Court  for  the  First  District  affirming  the  judg- 
ment entered  against  the  appellant  company  in  the  su- 
perior court  of  Cook  county  for  the  sum  of  $1974.16,  in 
favor  of  the  appellee  corporation,  the  nominal  plaintiff, 
for  the  use  of  the  beneficial  plaintiff,  W.  P.  Liston. 

The  declaration,  which  was  in  assumpsit,  declared  on 
a  written  contract  entered  into  by  and  between  the  ap- 
pellant company  and  the  nominal  plaintiff,  whereby  the 
appellant  corporation  employed  the  nominal  plaintiff,  the 
P.  M.  Lewis  &  Co.  corporation,  to  paint  or  write  certain 
advertising  signs  for  a  stated  compensation.  The  dec- 
laration alleged  the  performance  of  the  conditions  by 
Lewis  &  Co.,  and  sought  judgment  for  the  use  of  said 
Liston.  But  a  single  plea  was  filed,  viz.,  a  plea  in  abate- 
ment that  the  plaintiff  had,  prior  to  the  institution  of  this 
action,  instituted  an  action  in  the  circuit  court  of  Cook 
county  in  assumpsit,  against  the  appellant,  on  the  same 
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promises  and  undertakings  in  the  declaration  here  filed, 
and  that  such  prior  action  was  still  pending  and  unde- 
termined in  said  circuit  court.  A  jury  was  waived  and 
the  cause  was  submitted  to  the  court  for  decision.  The 
appellant  company  produced  in  evidence  the  transcript 
of  the  record  in  an  action  of  assumpsit  in  the  case  of 
F.  M.  Lewis  &  Co.,  for  the  use  of  Dana  S.  Vilas,  receiver, 
etc.,  against  the  appellant.  It  appeared  from  this  tran- 
script the  suit  therein  referred  to  was  upon  the  same 
contract  set  forth  in  the  declaration  in  the  present  ac- 
tion, and  alleged  the  same  breaches  of  the  contract,  and 
that  it  was  instituted  prior  to  the  present  action  and  was 
still  pending  in  said  circuit  court. 

The  contention  of  appellant  as  to  the  requirement  it 
should  be  made  to  appear,  in  order  to  support  its  plea, 
that  the  prior  action  was  between  the  same  parties  as 
the  present  suit,  is,  that  the  nominal  plaintiff  is  the  same 
in  both  actions  and  that  it  is  wholly  immaterial  that  the 
beneficial  plaintiffs  are  different  persons.  We  are  re- 
minded we  have  held  that  an  action  at  law  must  run  in 
the  name  of  the  nominal  plaintiff;  that  the  person  equi- 
tably entitled  to  the  proceeds  of  the  judgment,  the  usee 
or  beneficial  plaintiff,  need  not  be  named  in  the  record 
at  all;  that  the  addition  of  the  name  of  the  latter  is  sim- 
ply to  enable  him  to  protect  his  interest  as  against  the 
nominal  plaintiff;  (Zimmerman  v.  Wead,  18  111.  304;  Ameri- 
can Eocpress  Co.  y.Hctggardf  37  id.  465;  Tedrick  y.  Wells,  152. 
id.  214;  Hobson  v.  McCambridge,  130  id.  367;)  that  it  is  error 
to  enter  a  judgment  at  law  in  the  name  of  the  beneficial 
plaintiff  alone;  (Hobson  v.  McCambridge,  supra;)  that  in  an 
action  in  the  name  of  the  nominal  plaintiff  for  the  use  of 
a  beneficial  plaintiff,  an  order  granting  an  appeal  to  the 
"plaintiff"  does  not,  under  the  statute,  give  the  party 
named  as  beneficial  plaintiff  the  right  to  appeal.  (Tedrick 
V.  Wells,  supra.)  Such  is  the  doctrine  of  these  cases.  We 
do  not,  however,  assent  to  the  argument  that  it  must 
logically  follow  that  the  pendency  of  an  action  brought 
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in  the  name  of  a  nominal  plaintiff  will  preclude  the  prose- 
cution of  another  suit  on  the  same  cause  of  action  in  the 
name  of  the  same  nominal  plaintiff,  for  the  use  of  another 
as  beneficial  plaintiff. 

At  an  early  day,  courts  of  law  were  impressed  with 
the  harshness  of  the  operation  of  the  strictly  legal  rule 
that  an  action  at  law  can  only  be  maintained  in  the  name 
of  the  person  in  whom  the  legal  title  or  legal  right  rests, 
and  in  order  to  obviate  the  injustice  which  would  result 
to  assignees  and  others  having  actual  rights  and  in- 
terests to  be  preserved,  invested,  from  time  to  time,  the 
owners  of  such  equitable  rights  and  interests  with  various 
privileges  in  relation  to  the  enforcement  of  such  rights 
in  courts  of  law,  which  has  resulted  in  giving  such  equi- 
table owners  a  substantial  and  well  recognized  standing 
as  litigants  in  such  courts.  An  equitable  owner  of  a 
chose  in  action  is  entitled,  by  virtue  of  such  ownership, 
to  bring  an  action  at  law  in  the  name  of  the  party  hav- 
ing the  legal  right,  for  his  use.  Such  legal  plaintiff  can 
not  prevent  the  use  of  his  name  in  the  action,  nor  can  he 
arrest  or  discontinue  the  suit,  save  on  the  failure  of  the 
usee  to  secure  him  against  liability  for  costs.  {Sumner  v. 
Sleeth,  87  111.  500;  Jenkins  v.  Pope,  93  id.  27;  15  Ency.  of 
PL  &  Pr.  491,  492.)  By  statute,  in  this  State  the  suit 
brought  in  the  name  of  a  nominal  plaintiff,  for  the  use 
of  another,  does  not  abate  on  the  death  of  such  nominal 
plaintiff,  nor  does  it  survive  to  the  legal  heirs  or  repre- 
sentatives of  the  nominal  plaintiff,  but  proceeds  to  final 
judgment  in  the  name  of  the  usee.  (1  Starr  &  Cur.  Stat. 
1896,  chap.  1,  sec.  23,  p.  259.)  The  defendant  cannot  take 
advantage  of  the  fact  the  nominal  plaintiff  has  no  real 
interest  in  the  litigation,  but  is  required  to  regard  the 
usee  as  the  real  plaintiff,  unless  he  puts  in  issue,  by 
proper  plea,  the  right  of  the  usee  to  recover  on  the  chose 
in  action.  The  defendant  may  avoid  judgment  by  es- 
tablishing a  set-off  against  the  beneficial  plaintiff  to  an 
amount  equal  to  the  plaintiff's  demand.     {Rothschild  v. 


Digitized  by 


Google 


toe, '01.]      Foreman  Shoe  Co.  v.  Lewis  &  Co.  159^ 

Bruscke,  131  111.  265.)  The  defendant,  if  he  prevails,  may 
recover  judgment  against  the  usee  for  costs  and  enforce 
the  judgment  by  execution.  (See  Rev.  Stat.  chap.  33,  sec. 
19.)  When  the  usee  is  a  non-resident  of  the  State,  the 
statute  with  reference  to  costs  requires  a  bond  to  secure 
the  costs  shall  be  given  by  such  usee,  he  being  regarded 
as  the  real  plaintiff  in" the  action.  {Smith,  for  use,  etc,  v. 
Robinson,  11  111.  119.)  The  beneficial  plaintiff  is  so  far  the 
real  plaintiff  as  that  he  may  pray  for  and  be  granted  a 
change  of  venue.  {Jenkins  v.  Pope,  93  111.  27.)  It  was  said 
in  Sumner  v.  Sleeth,  supra:  "It  has  long  been  the  practice 
of  courts  of  law  to  look  through  the  nominal  parties  to 
the  rights  of  the  real  parties  in  interest."  And  in  Jenkins 
V.  Pope,  supra,  in  adverting  to  the  rights  of  a  beneficial 
plaintiff,  we  said:  "He  is  undoubtedly  named  as  the 
party  who  is  entitled  to  the  benefit  of  the  recovery,  and 
the  court  in  such  cases  recognizes  him  as  the  real  party, 
and  gives  him  the  entire  control  of  the  process  and 
management  of  the  suit,  to  its  termination,  and  of  the 
judgment  when  recovered,  and  of  the  process  for  its  en- 
forcement." And  in  Boynton  v.  Phelps,  52  111.  210,  we  re- 
marked: "That  a  party  for  whose  use  a  suit  is  brought 
is  the  real  party  to  the  action  has  often  been  held  by  this 
court." 

The  beneficial  plaintiff  in  the  case  at  bar,  Liston,  is 
the  only  person  who  has  an  interest  in  the  recovery  in 
the  action;  is  liable  for  costs;  has  the  right  to  control 
the  process  and  the  course  of  the  suit;  may  prosecute  or 
dismiss  it,  and,  if  he  recover  judgment,  may  collect  the 
same  and  enter  satisfaction  thereof.  He  has  all  the  sub- 
stantial and  actual  rights  and  interests  of  a  real  plaintiff 
and  possesses  full  power  to  act  as  if  he  were  the  nominal 
plaintiff,  and  we  agree  with  the  trial  court  and  the  Ap- 
pellate Court  that  his  attitude  in  the  case  and  his  stand- 
ing before  the  court  were  such  that  his  suit  could  not  be 
abated  by  showing  that  a  prior  suit  was  pending  on  the 
same  cause  of  action  for  the  benefit  of  another  alleged 
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usee  or  beneficiary.  His  right  to  use  the  name  of  the 
legal  plaintiff  might  have  been  put  in  issue  by  proper 
pleading,  (15  Ency.  of  PI.  &  Pr.  498,)  but  his  right  of  ac- 
tion cannot  be  precluded  by  showing  that  another  per- 
son, as  beneficial  plaintiff,  had  employed  the  name  of 
the  nominal  plaintiff  in  a  prior  pending  suit  on  the  same 
cause  of  action. 

The  objection  is  not  well  taken  that  the  court  erro- 
neously ruled  that  appellant's  right  of  cross-examination 
of  the  witnesses  produced  on  behalf  of  appellee  should 
be  restricted  to  such  interrogatories  as  tended  to  secure 
a  reduction  of  the  appellee's  recovery.  The  appellant 
tendered  no  defense  by  its  pleading  other  than  that  set 
out  in  the  plea  in  abatement.  It  was  actually  in  default 
on  all  other  issues  in  the  case.  A  default  as  on  partial 
defense  was  not  entered  in  form,  but  the  failure*  to  do  so 
was  merely  technical  and  entirely  harmless.  (6  Ency.  of 
PI.  &  Pr.  56.)  The  parties  having,  by  agreement,  submit- 
ted the  cause  to  the  court  for  hearing  and  decision  with- 
out a  jury,  on  the  issue  made  by  the  declaration,  the 
plea  in  abatement  and  the  replication  thereto,  and  the 
appellant  having  taken  the  initiative  and  produced  all 
its  evidence  on  the  issue  of  abatement,  and  having  been 
defeated  therein,  nothing  remained  to  be  done  but  to 
ascertain  the  amount  which  the  plaintiff  was  entitled 
to  recover.  This  the  court  proceeded  to  do  as  though  a 
formal  default  on  partial  defense  had  been  entered.  No 
objection  was  then  interposed  that  such  formal  entry 
had  not  been  made,  and  none  can  now  be  made.  In  the 
investigation  of  the  question  of  the  amount  of  the  plain- 
tiff's damages  the  appellant  had  the  right  to  participate 
only  for  the  purpose  of  reducing  the  recovery.  {Cook  v. 
Skelton,  20  III.  107;  Cairo  and  St  Louis  Railroad  Co,  v.  Hol- 
brook,  72  id.  419.)  Its  right  of  cross-examination  was, 
therefore,  accordingly  restricted. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Katherina  Lang 

V. 

Margaretha  Dietz. 
Opinion  filed  June  19, 1901, 

1.  Contracts— oer&aZ  promise  0pay  mortgage  debt  as  part  ofconsidr 
era^iffn  is  valid.  A  verbal  promise  to  pay  an  existing  mortgage  debt 
as  part  of  the  consideration  in  a  purchase  of  the  property  is  an 
assumption  of  the  mortgage  debt,  and  may  be  enforced  by  the 
grantor  or  the  holder  of  the  mortgage. 

2.  Sa^ib— grantee  who  has  assumed  mortgage  debt  cannot  dispute  con- 
sideration for  mortgage,  A  grantee  who,  as  part  of  the  consideration 
for  the  conveyance  to  him,  has  assumed  a  mortgage  debt  upon  the 
property,  is  estopped  to  dispute  the  validity  of  the  mortgage  upon 
the  ground  there  was  no  consideration  for  the  mortgage  debt;  and 
this  estoppel  extends  to  those  claiming  under  him. 

Lang  v.  Dietz,  93  111.  App.  148,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Su- 
perior Court  of  Cook  county;  the  Hon.  A.  H.  Chetlain, 
Judge,  presiding". 

Lackner,  Butz  &  Miller,  for  appellant. 

Nelson  Monroe,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  decree  entered  in 
the  superior  court  of  Cook  county  awarding  foreclosure 
of  a  trust  deed  in  the  nature  of  a  mortgage,  on  a  bill  in 
chancery  exhibited  by  appellee  against  the  appellant 
and  others.  The  appellant  is  the  widow  of  one  John 
George  Lang,  deceased,  and  the  other  defendants  to  the 
bill  were  a  brother  and  several  nephews  and  nieces  of 
said  deceased,  none  of  whom  join  in  the  appeal.  The 
defense  sought  to  be  made  was  and  is  that  there  was  no 
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consideration  for  the  note  to  secure  which  the  mortgage 
was  given. 

John  George  Lang  was  twice  married,  but  no  children 
were  born  to  him  by  either  wife.  His  first  wife,  Susanna 
Lang,  owned  lot  12  in  Wallar's  subdivision  of  the  north- 
east quarter  of  section  28,  township  39,  north,  range  14, 
east  of  the  third  principal  meridian,  in  Cook  county. 
The  appellee,  when  but  two  years  of  age,  was  taken  into 
the  family  of  said  Susanna  and  John  George  Lang  and 
was  cared  for  and  treated  as  their  child.  She  sustained 
that  relation  to  them  until  she  had  reached  the  age  of 
thirty  years,  and  faithfully  served,  assisted  and  cared 
for  them  during  that  period  of  time.  On  the  21st  day  of 
July,  1893,  said  Susanna  and  John  George  Lang  executed 
a  note  in  the  sum  of  $2000,  payable  to  the  appellee  five 
years  thereafter,  without  interest,  and  on  the  same  day 
signed  and  acknowledged  a  trust  deed  in  the  nature  of 
a  mortgage  on  said  lot  12,  which  belonged  to  the  wife, 
Susanna,  as  aforesaid,  to  secure  the  payment  of  the  note. 
The  decree  was  rendered  to  foreclose  this  trust  deed. 
Susanna  Lang  died  August  7, 1893,  about  two  weeks  after 
the  execution  of  said  note  and  trust  deed.  John  George 
Lang  intermarried  with  the  appellant  in  about  eighteen 
months  after  the  death  of  Susanna,  his  first  wife,  and 
died  on  the  26th  day  of  September,  1896,  leaving  the  ap- 
pellant his  widow  but  no  child  or  children  or  descendants 
thereof  him  surviving.  The  appellant  and  said  brother 
and  said  nephews  and  nieces  are  his  legal  heirs.  The  bill 
in  chancery  was  brought  after  his  death  to  foreclose  the 
mortgage  held  by  the  appellee. 

The  contention  of  the  appellant  is,  that  said  Susanna 
Lang,  being  ill  and  in  the  expectation  of  death,  executed 
the  note  and  mortgage  as  a  gratuity, — a  mere  gift, — to 
the  appellee;  that  the  services  rendered  by  the  appellee 
while  so  a  member  of  the  family  of  the  makers  of  the 
note  and  mortgage  were  rendered  without  any  express 
or  implied  agreement  that  she  was  to  be  compensated 
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therefor,  and  without  intention  on  her  part  to  charge  for 
such  services  or  expectation  to  be  paid  therefor,  and  can 
not  be  seized  upon  as  constituting  a  consideration  for 
the  note. 

A  promissory  note  intended  as  a  gift  is  but  a  mere 
promise  to  make  a  gift  in  the  future,  and  is  lacking  in 
consideration.  {SMw  v.  Camp,  160  III.  i2b.)  The  execution 
of  a  mortgage  to  secure  such  a  note  does  not  give  it  the 
character  of  an  executed  promise  or  aid  to  supply  a  con- 
sideration. {Grove  v.  Jeager,  60  111.  249.)  In  the  absence 
of  an  express  or  implied  contract  for  wages  or  compen- 
sation, the  implication  of  the  law  is  there  was  no  inten- 
tion on  the  part  of  the  appellee  to  charge  for  her  services 
or  assistance,  or  on  the  part  of  said  Susanna  or  John 
George  Lang  to  pay  therefor,  or  to  charge  said  appellee 
for  her  board,  clothing  or  support.  {Miller  v.  Miller,  16  111. 
296;  Brush  v.  Blanchard,  18  id.  46;  Faloon  v.  Mclntyre,  118 
id.  292;  Dunlap  v.  Allen,  90  id.  108.)  The  case  of  Warrm 
v.  Warren,  105  111.  568,  announces  no  different  doctrine, 
and  in  principle  is  not  in  conflict  with  the  cases  above 
cited.  In  the  Warren  case  compensation  was  allowed  the 
daughter  on  the  ground  the  law  would  imply  a  contract 
to  compensate  her,  from  facts  and  circumstances  estab- 
lished by  the  proof. 

If  it  be  conceded  in  the  case  at  bar  it  was  not  made  to 
appear  in  the  proofs  that  there  was  a  contract  or  uhder- 
standing,  express  or  implied,  the  appellee  was  to  be  paid 
for  her  services,  still  we  think  the  judgment  of  the  Ap- 
pellate Court  and  the  decree  of  the  superior  court  should 
be  upheld.  It  was  proven  by  the  testimony  of  the  notary 
public  who  wrote  the  note  and  trust  deed  or  mortgage 
and  before  whom  those  instruments  were  signed  and  the 
mortgage  acknowledged,  that  he  was  called  to  go  to  the 
house  of  Mr.  and  Mrs.  Lang,  and  on  arriving  there  found 
Mrs.  Lang  ill  and  confined  to  her  bed.  Her  husband,  John 
G-eorge  Lang,  was  there.  Mrs.  Lang  said  to  the  notary 
that  she  was  old  and  sick  and  did  not  know  but  that  she 
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would  soon  die,  and  that  she  intended  to  give  the  appel- 
lee (whom  she  called  her  adopted  daughter)  something 
to  pay  her  for  her  services  and  labor  during  the  many 
years  she  had  lived  with  her  and  her  husband;  that  she 
wanted  to  give  her  $2000  in  cash,  and  would  pay  her  then 
but  that  she  did  not  have  the  money,  and  asked  the  no- 
tary if  he  could  not  prepare  a  paper  that  would  secure 
that  sum  to  the  appellee.  The  notary  told  her  it  could 
be  done  by  a  note  and  trust  deed.  She  directed  the  no- 
tary to  prepare  the  note  and  trust  deed.  John  Greorge 
Lang,  her  husband,  objected  to  giving  the  note  and  trust 
deed,  and  said  to  Mrs.  Lang  that  he  would  take  care  of 
the  appellee  in  case  of  the  death  of  Mrs.  Lang.  Mrs.  Lang 
said  to  her  husband,  in  substance,  that  she  could  not  trust 
him  to  pay  the  money  to  or  take  care  of  the  girl;  that 
she  believed  that  if  she  was  dead  he  would  drive  the  girl 
away  and  do  nothing  for  her;  that  he  drank  too  much, 
etc.,  but  that  she  would  have  the  note  drawn  so  that 
the  appellee  could  not  require  him  to  pay  it  at  once. 
Thereupon  the  note  was  drawn  payable  five  years  after 
date,  and  was  signed  by  Mrs.  Lang  and  her  husband, 
and  they  both  signed  and  acknowledged  the  trust  deed, 
and  both  instruments  were  left  in  the  possession  of 
Mrs.  Lang.  On  the  following  day  the  notary  was  again 
called  to  the  house  of  Mr.  and  Mrs.  Lang,  and  by  her  di- 
rection prepared  a  quit-claim  deed  conveying  the  same 
premises  covered  by  the  trust  deed,  from  herself  to  her 
husband,  John  George  Lang.  Mrs.  Lang  signed  the  deed 
and  acknowledged  it  before  the  notary.  She  then  de- 
livered to  the  notary  the  note  to  the  appellee,  the  trust 
deed  securing  it  and  the  quit-claim  deed  to  her  husband, 
with  directions  to  deliver  the  note  and  trust  deed  to  the 
appellee  and  the  said  quit-claim  deed  to  her  husband, 
said  John  George  Lang,  after  her  death.  These  instru- 
ments remained  in  the  possession  of  the  notary  until 
after  the  death  of  Mrs.  Susanna  Lang,  when  he  deliv- 
ered them  as  directed  to  do  by  Mrs.  Lang.    John  George 
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Lang  died  seized  of  the  title  thus  vested  in  him  by  this 
quit-claim  deed.  The  interest  of  the  appellant,  the  sec- 
ond wife  of  said  John  George  Lang,  in  the  said  premises 
is  such  as  resulted  to  her  as  his  wife  under  the  statutes 
of  descent,  from  his  death  without  leaving  child,  chil- 
dren or  descendants  thereof  him  surviving.  If  the  lien 
of  the  trust  deed  or  mortgage  was  good  and  effectual  as 
to  said  John  Greorge  Lang  it  would  be  equally  efficacious 
against  her. 

On  the  day  preceding  that  on  which  said  John  George 
Lang  received  a  quit-claim  deed  for  the  premises  here 
involved  he  had  joined  with  his  wife  in  the  execution  of 
the  note  to  the  appellee  and  in  the  execution  of  the  mort- 
gage on  the  premises  to  secure  that  note.  It  was  then 
fully  explained  to  him  that  he  was  expected  to  make 
payment  of  the  note;  that  his  verbal  agreement  to  do  so 
would  not  be  taken;  that  the  premises  which  the  wife 
owned,  and  which  were  to  be  his  after  the  death  of  the 
wife,  were  to  be  charged  with  a  lien  to  secure  the  pay- 
ment thereof,  but  that  the  note  would  be  so  drawn  that 
he  could  not  be  compelled  to  pay  it  until  the  expiration 
of  five  years.  He  agreed  to  these  conditions,  signed  the 
note  as  one  of  the  principals  thereof  and  signed  and  ac- 
knowledged the  mortgage.  The  note  and  mortgage  were 
retained  by  the  owner  of  the  property  until  the  quit-claim 
deed  to  him  was  executed,  and  then  the  note,  the  mort- 
gage and  the  quit-claim  deed  were  delivered  together  to 
Mr.  Oehmen,  the  notary  public,  as  aforesaid.  The  instru- 
ments, under  all  the  circumstances,  may  properly  be  re- 
garded in  equity  as  but  parts  of  the  same  instrument, — 
so  far,  at  least,  as  to  give  to  the  deed  the  same  effect  as 
if  it  contained  a  clause  requiring  the  grantee  therein  to 
pay  the  mortgage  debt.  The  quit-claim  deed  executed 
to  him  on  the  day  following  the  one  on  which  the  note 
and  mortgage  were  made  and  executed  was  subject  to  the 
payment  of  the  mortgage  debt,  and  he  became,  by  virtue 
of  the  deed,  the  note  which  he  had  signed  and  the  mort- 
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gage  in  which  he  had  joined,  legally  liable  for  the  pay- 
ment of  the  mortgage  indebtedness  as  fully  as  if  a  clause 
had  been  inserted  in  the  deed  obligating  him  to  make 
such  payment.  The  payment  of  the  mortgage  debt  by  him 
was  a  part  of  the  transaction  whereby  he  obtained  title 
to  the  lot,  and  the  obligation  to  pay  it  was  in  part  the 
consideration  on  which  the  conveyance  to  him  was  based. 

A  verbal  promise  to  pay  an  existing  mortgage  debt  as 
part  of  the  purchase  money  of  mortgaged  premises  is  an 
assumption  of  the  mortgage  debt,  and  may  be  enforced 
by  the  grantor  or  the  holder  of  the  mortgage.  (15  Am. 
&  Eng.  Ency.  of  Law, — 1st  ed. — p.  835.)  Here,  however, 
there  is  more  than  a  mere  verbal  promise  on  the  part  of 
said  John  George  Lang  to  pay  the  debt  secured  by  the 
mortgage.  He  signed  the  note  secured  by  the  mortgage 
and  executed  the  mortgage  to  secure  it.  A  grantee  of 
land  who,  as  part  of  the  consideration  for  the  convey- 
ance to  him,  has  assumed  to  pay  a  mortgage  debt  on  the 
land  so  purchased  by  him,  cannot  dispute  the  validity 
of  the  mortgage  or  avoid  liability  on  the  ground  there 
was  no  consideration  for  the  mortgage  debt.  Pidgeon  v. 
School  Tncstees,  44  111.  501;  15  Am.  &  Eng.  Ency.  of  Law,— 
1st  ed. — p.  836;  Freeman  v.  Auld,  44  N.  Y.  50;  Johnson  v. 
Thompson,  129 Mass.  398;  Smithy,  Graham,  34 Mich.  305. 

The  appellant,  so  far  as  she  succeeded,  under  the  stat- 
utes of  descent,  to  the  title  of  said  John  George  Lang 
in  the  premises,  obtained  no  greater  interest  than  her 
husband  had,  and  the  estoppel  against  him  to  question 
the  validity  of  the  mortgage  extended  also  to  her.  Her 
dower  rights  were  such,  onlj',  as  a  widow  acquires  in  land 
which  the  husband  had  mortgaged  prior  to  their  marriage, 
— namely,  dower  in  the  surplus  remaining  after  the  pay- 
ment of  the  mortgage  debt.     Virgin  v.  Virgin,  189  111.  144. 

The  chancellor  did  not  err  in  rendering  the  decree  nor 
the  Appellate  Court  in  affirming  it.  The  judgment  of  the 
Appellate  Court  is  affirmed.  judgment  affirmed. 
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The  Globe  Mutual  Life  Insurance  Association 

V. 

Amelia  Ahern,  Admx. 
Opinion  filed  June  19^  1901, 

1.  Evidence — harden  of  proving  falsity  of  insured^ s  statements  is  on 
the  defendant.  In  an  action  on  a  life  insurance  policy,  the  burden 
is  on  the  defendant  to  prove  the  falsity  of  statements  of  the  in- 
sured which  it  is  claimed  vitiate  the  policy. 

2.  Insurance— agent's  knowledge  of  falsity  of  anstoers  will  permit  re- 
covery. To  permit  a  recovery  on  an  insurance  policy  notwithstand- 
ing the  falsity  of  answers  by  the  insured  to  questions  contained  in 
bis  application,  it  is  sufficient  if  the  agent  of  the  insurance  com- 
pany knew  the  falsity  of  such  answers. 

Olobe  Mutual  Life  Ins.  Ass.  v.  AJiem,  92  111.  App.  326,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon,  Joseph  E.  Gary,  Judge, 
presiding. 

The  appellant  insurance  association  on  May  4,  1895, 
issued  its  policy  of  insurance  to  John  Ahern  upon  his 
written  application  therefor,  agreeing  to  pay  the  sum  of 
$1000.00  to  the  legal  representatives  of  said  Ahern  with- 
in sixty  days  after  the  acceptance  of  proof  of  death 
of  said  assured,  at  a  premium  of  $5.24,  payable  on  or 
before  the  fourth  days  of  May,  August,  November  and 
February  in  every  year  during  the  existence  of  the  con- 
tract. The  policy  provides,  that  any  failure  or  neglect 
to  make  the  payments  of  the  premiums  at  the  time  and 
in  the  manner,  specified  in  the  policy,  shall  determine 
the  contract. 

Ahern  died  March  6,  1898,  and  letters  of  administra- 
tion upon  his  estate  were  issued  to  appellee.  Proofs  of 
the  death  of  Ahern  were  duly  and  regularly  made,  but 
the  association  refused  payment  upon  the  policy,  and 
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appellee  brought  suit  thereon  against  appellant  in  the 
superior  court  of  Cook  county,  declaring*  specially  on  the 
contract.  The  association  pleaded  the  general  issue  and 
thirteen  special  pleas,  to  which  replications  were  filed, 
and  a  demurrer  to  the  replications  was  sustained  and  car- 
ried back  to  the  pleas,  except  the  general  issue,  where- 
upon, by  agreement  in  open  court,  it  was  ordered  that 
the  association  might  offer  in  evidence  under  the  general 
issue  any  defense  that  it  might  make  under  any  special 
plea  well  pleaded.  A  trial  before  the  court  and  a  jury 
resulted  in  a  verdict  for  appellee  of  $1068.75  and  judg- 
ment thereon,  from  which  an  appeal  was  taken  to  the 
Appellate  Court. 

The  Appellate  Court  has  affirmed  the  judgment  of  the 
superior  court,  and  the  present  appeal  is  prosecuted  from 
such  judgment  of  affirmance. 

It  was  contended,  upon  the  trial  in  the  court  below, 
that,  on  March  7,  1895,  the  insured,  John  Ahern,  had 
made  application  to  the  Prudential  Insurance  Company 
of  America  for  a  policy  of  insurance  for  $500.00,  and  that 
the  application  was  rejected.  In  his  application  to  ap- 
pellant association  on  April  25, 1895,  the  deceased  stated 
that  he  had  never  been  rejected  by  any  other  company. 
The  principal  question  of  fact  upon  the  trial  below  was 
whether  his  statement  in  his  application  to  the  appel- 
lant association,  that  he  had  never  been  rejected  by  any 
other  company,  was  true  or  not. 

At  the  close  of  the  plaintiff's  evidence  upon  the  trial 
below,  and  at  the  close  of  all  the  evidence,  counsel  for 
defendant  moved  the  court  to  give  a  written  instruction 
to  the  jury,  which  was  then  presented,  to  find  the  issues 
for  the  defendant.     This  instruction  was  refused. 

L.  A.  Seymour,  for  appellant. 

KiOKHAM  SoANLAN,  and  Edgar  L.  Masters,  for  ap- 
pellee. 
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Per  Curiam:  In  deciding  this  case  the  Appellate 
Court  delivered  the  following  opinion,  with  the  exception 
of  certain  portions  thereof  which  are  omitted  as  indicated 
by  the  stars: 

"It  is  claimed  that  the  court  erred  in  refusing  the  in- 
struction to  find  the  issues  for  defendant,  but  we  think  the 
contention  is  not  supported  by  the  evidence  in  the  record. 

"The  principal  contest  on  the  trial  was  as  to  the  truth 
of  the  statement  of  the  assured  in  his  application  for  the 
policy,  that  he  had  never  made  an  application  for  insur- 
ance to  any  other  insurance  company  and  been  rejected. 
The  assured  answered,  in  response  to  questions  in  his 
application  for  the  policy  in  question,  in  effect  that  no 
company  had  ever  declined  to  grant  insurance  on  his  life. 
The  burden  of  proving  the  falsity  of  this  statement  was 
upon  the  appellant.  The  evidence  upon  the  point  is  con- 
flicting, and  justified  the  jury  in  finding  that  the  answer 
was  not  untrue.     *    *    * 

"A  further  claim  is  made,  that  Ahern's  policy  lapsed 
in  November,  1896,  and  that  he  procured  a  re-ins tatement, 
based  upon  his  false  statement  that  he  was  then  in  as 
good  a  state  of  health,  as  when  his  policy  was  issued. 
The  burden  was  upon  appellant  to  establish  the  falsity 
of  this  statement,  as  to  which  there  is  a  conflict  in  the 
evidence;  and  we  cannot  say  that  the  verdict  of  the  jury 
can  in  this  respect  be  said  to  be  manifestly  against  the 
evidence.     ♦    ♦    ♦ 

"It  is  said,  that  the  plaintiff's  second  instruction  was 
erroneous  in  that  it  assumes  that  the  appellant  had  an 
agent,  and  that  the  person  who  flUed  out  the  assured's 
application  was  its  agent.  The  criticism  is  not  well 
founded,  because  the  instruction  requires  the  jury  to 
make  its  findings  from  the  evidence. 

"It  is  also  said  the  court  erred  in  refusing  the  defend- 
ant's first  instruction,  which  is  based  upon  the  theory 
of  collusion  or  conspiracy  between  the  assured  and  the 
agent  of  the  Prudential  Insurance  Company.     There  is 
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no  evidence  in  the  record  justifying  any  such  instruction, 
and  it  was  therefore  properly  refused. 

"The  further  claim  is  made  that  the  defendant's  third 
instruction  should  not  have  been  refused.  The  substance 
of  it  is  covered  by  other  instructions  given,  and,  besides, 
it  was  improper  and  calculated  to  mislead  the  jury,  in 
that  it  permits  a  verdict  for  defendant  in  case  of  a  false 
answer  to  any  question  propounded  in  the  application, 
however  immaterial  that  answer  might  have  been,  unless 
the  defendant  knew,  when  it  issued  the  policy,  that  such 
answer  was  false.  It  is  sufficient  that  an  agent  of  de- 
fendant should  know  of  the  falsity  of  such  answer  to 
allow  a  recovery.  (Security  Trust  Co.  v.  Tarpey,  182  111.  52.) 
It  is  true  that  the  agent's  knowledge  would  be  the  de- 
fendant's knowledge,  but  a  jury  might  not  so  understand 
it,  and  the  instruction  was  therefore  calculated  to  mis- 
lead. 

"Other  points  made  by  counsel  we  deem  it  unneces- 
sary to  refer  to  specifically;  suffice  it  to  say  we  have 
considered  them  all,  are  of  opinion  that  there  is  no  sub- 
stantial error  in  the  record,  and  that  the  judgment  should 
be  affirmed,  which  is  done." 

After  a  careful  examination  of  the  evidence  in  the 
record  we  are  satisfied  that  it  tends  to  establish  the 
cause  of  action,  and,  therefore,  the  trial  court  committed 
no  error  in  refusing  to  instruct  the  jury  to  find  the  issues 
for  the  defendant  below.  For  the  reasons  given  by  the 
Appellate  Court  in  their  opinion,  the  trial  court  commit- 
ted no  error  in  giving  the  second  instruction  which  was 
given  for  the  plaintiff  below,  or  in  refusing  the  first  and 
third  instructions  asked  by  the  defendant  below. 

We  concur  in  the  views  above  expressed  by  the  Ap- 
pellate Court,  and  in  the  conclusion  reached  by  them; 
and,  therefore,  the  judgment  of  that  court  is  affirmed. 

Judgment  affirmed. 
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Benedict  Pischback 

V. 

The  People  ex  rel.  Tetherington,  County  Treasurer. 
Opinion  filed  June  X9, 1901, 

1.  SPECiAii  ASSESSMENTS— oftjectiorw  avaxUihU  at  confirmation  can 
not  he  made  to  application  for  sale.  Under  section  66  of  the  Local 
(mprovement  act  of  1897  no  defense  or  objection  can  be  made  or 
beard,  on  application  for  judgment  of  sale,  which  might  have  been 
interposed  in  the  proceeding  for  the  making  of  the  assessment  or 
on  the  application  for  confirmation  thereof. 

2.  Same — what  not  an  available  objection  on  application  for  sale.  That 
the  completed  paving  impr6vement  deprives  the  objector  of  a 
sidewalk  in  front  of  his  property  is  not  a  valid  objection  on  appli- 
cation for  judgment  of  sale,  where  it  is  shown  that  the  improve- 
ment was  completed  in  strict  conformity  with  the  ordinance  and 
the  maps,  plans  and  detail  drawings  prepared  by  the  city  engineer, 
on  file  in  his  office  and  referred  to  in  the  ordinance,  and  where  no 
satisfactory  reason  appears  why  the  objector  could  not  have  ap- 
peared and  filed  his  objections  on  application  for  confirmation. 

Appeal  from  the  County  Court  of  Madison  county;  the 
Hon.  William  P.  Early,  Judge,  presiding. 

DuNNEGAN  &  Leverett,  for  appellant. 

L.  D.  Yager,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

On  the  application  of  the  county  collector  of  Madison 
county  for  a  judgment  of  sale  of  appellant's  lot  in  the 
city  of  Alton  for  the  first  installment  of  a  special  assess- 
ment levied  to  pay  his  proportion  of  the  cost  of  paving 
Washington  street,  extending  along  the  front  of  such 
property,  the  appellant  appeared  and  filed  objections  to 
judgment,  in  substance,  first,  that  there  was  no  sufficient 
description  of  the  property  in  the  published  notice  of  the 
application;  second,  that  the  improvement  for  which  the 
assessment  was  levied  was  not  made  in  accordance  with 
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the  ordinance;  and  third,  that  the  improvement  as  made 
deprives  objector  of  a  sidewalk  in  front  of  his  property. 

As  to  the  first  objection,  we  find  no  substantial  defect 
in  the  description,  and  as  counsel  for  appellant  make 
no  mention  of  this  objection  in  their  brief  or  argument 
it  must  be  reg-arded  as  waived.  Inasmuch  as  we  are  of 
the  opinion  that  the  other  two  objections  were  properly 
overruled  for  other  reasons,  we  need  not  consider  the 
question  raised  by  appellee  that  the  ordinances  g'iven 
in  evidence  by  appellaijt  and  set  out  in  the  record  were 
not  sufficiently  proved  and  were  improperly  admitted  in 
evidence. 

It  appears  that  in  September,  1899,  the  city  council 
passed  an  ordinance  providing-  for  the  paving  of  Wash- 
ington street  with  brick  for  the  width  of  forty-two  feet, 
and  for  the  paying  of  the  cost  of  the  work  by  special  as- 
sessment levied  upon  property  specially  benefited.  The 
assessment  was  made  on  such  property,  including  appel- 
lant's lot,  and  was  duly  confirmed  by  the  county  court, 
after  notice  to  the  property  owners,  including  appellant. 
It  does  not  appear  that  appellant  appeared  or  filed  any 
objections  to  the  confirmation,  and  his  counsel  say  in 
their  brief  that  he  does  not  object  to  the  improvement 
of  the  street,  but  only  to  its  being  done  in  such  a  manner 
as  to  deprive  him  of  a  sidewalk  in  front  of  his  property. 
After  the  judgment  of  confirmation,  and  in  1900,  while 
the  work  was  in  progress,  appellant  objected  to  it  be- 
cause, as  he  claimed,  there  would  be  no  room  left  for 
a  sidewalk  in  front  of  his  lot.  It  further  appears  that 
afterward  the  city  council  passed  an  ordinance  which  de- 
fined the  lines  and  width  of  the  space  for  a  sidewalk 
on  that  side  of  the  street,  and  which  reduced  the  width 
of  such  space  from  the  uniform  width  of  twelve  feet,  as 
theretofore  by  ordinance  provided,  to  a  width,  from  the 
curb  line  of  the  street  as  paved  and  improved,  which 
varied  from  twelve  feet  to  four  and  two-tenths,  accord- 
ing to  the  lot  lines  fronting  on  said  street.     There  was 
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some  evidence  that  the  city  had  theretofore  constructed 
the  sidewalk  and  placed  it  over  the  line  on  appellant's 
lot  instead  of  in  front  of  it,  and  that  appellant  had  re- 
covered damages  for  the  trespass,  {City  of  Alton  v.  Fish- 
back,  181  111.  396,)  and  appellant  testified  that  the  curb  of 
the  improved  street  touched  at  some  points  on  his  prop- 
erty, but  there  was  no  evidence  adduced  showing  where 
the  true  line  was.  It  appears,  however,  from  the  evi- 
dence, that  the  improvement  was  made  in  strict  conform- 
ity with  the  ordinance  authorizing  it  and  the  maps,  plans 
and  detail  drawings  prepared  by  the  city  engineer,  re- 
ferred to  in  the  ordinance  and  which  were  on  file  in  his 
office,  and  no  sufficient  reason  appears  why  appellant 
could  not  have  made  and  filed  his  objections  in  the  county 
court  on  the  application  for  confirmation.  Section  66  of 
the  Local  Improvement  act  of  1897  provides,  that  on  ap- 
plication for  judgment  of  sale  "no  defense  or  objection 
shall  be  made  or  heard  which  might  have  been  interposed 
in  the  proceeding  for  the  making  of  such  assessment  or 
the  application  for  the  confirmation  thereof."  It  may  be 
that  the  actual  construction  of  the  improvement  brought 
more  directly  and  forcibly  to  his  attention  the  fact,  if 
it  be  a  fact,  that  his  property  would  not  be  benefited,  or 
benefited  to  the  extent  it  was  assessed,  by  the  improve- 
ment, than  was  done  by  the  ordinance  and  its  accom- 
panying maps  and  plans.  Still,  that  would  not  give  him 
the  right  to  appear  and  make  the  same  objections  on  the 
application  for  sale  that  he  should  have  made  on  the 
application  for  confirmation.  It  was  not  shown  that  the 
location  of  the  improvement  had  been  changed  or  was 
different  from  the  one  provided  for  in  the  ordinance,  but 
only  that  a  subsequent  ordinance  was  passed  changing 
the  width  of  the  sidewalk.  The  sidewalk  ordinance  did 
not  change  or  purport  to  change  the  ordinance  under 
which  the  improvement  was  made,  nor  to  affect  the  im- 
provement in  any  way. 
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Counsel  cite  and  rely  on  Carter  v.  City  of  Chicago,  57 
111.  283,  to  support  the  proposition  that  the  city  council 
had  no  power  to  appropriate  so  much  of  the  street  for 
roadway  purposes  whereby  abutting  property  owners 
would  be  deprived  of  a  sidewalk  in  front  of  their  prem- 
ises. We  do  not  understand  counsel  to  insist  that  the 
ordinance  for  the  improvement  was  and  is  void  for  lack 
of  power  of  the  city  council  to  pass  it,  but  if  such  were 
their  contention  and  the  equitable  doctrine  announced  in 
Carter  v.  City  of  Chicago,  supra^  were  applicable  here,  we 
could  not  find,  from  the  meager  evidence  in  this  record, 
that  appellant  is  deprived  of  a  sidewalk  in  front  of  his 
property. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Barbara  Lennartz 

V. 

Kate  P.  Quilty  et  al 
Opinion  filed  June  19, 1901, 


1.  Mortgages— ^^ec«  of  release  of  trust  deed  without  consent  of  cestui 
que  tmst.  The  release  of  a  trust  deed  by  the  trustee  without  au- 
thority and  without  the  payment  of  the  note  secured  thereby  does 
not  discharge  the  lien  as  between  the  original  parties,  nor  as  to 
subsequent  purchasers  chargeable  with  notice  of  breach  of  trust. 

2.  Recx)RDING  IjAWS— purchaser  may  rely  upon  records  in  absence  of 
other  notice.  Public  records  of  conveyances  and  instruments  affect- 
ing the  title  to  real  estate  are  established  by  statute  to  furnish 
evidence  of  such  title,  and  a  purchaser  may  rely  upon  such  rec- 
ords in  security,  unless  he  has  notice  or  is  chargeable  with  notice 
of  some  title,  claim  or  conveyance  inconsistent  therewith. 

3.  SAMBf--purchaser  need  tiot  inquire  whether  note  secured  by  released 
trust  deed  has  been  paid.  In  the  absence  of  any  notice  or  ground  of 
suspicion  it  is  not  the  duty  of  a  purchaser  to  obtain  an  admission 
of  payment  from  the  holder  of  a  note  secured  by  a  trust  deed  regu- 
larly released  of  record. 


Digitized  by 


Google 


Jne,'01J  Lennartz  v.  Quilty.  175 

4.  NOTiCE-^ic/iat  not  a  circumstance  to  excite  inquiry  as  to  validity  of 
reHease,  That  a  release  of  a  trugt  deed  is  recorded  before  five  years 
after  date  of  the  note  secured  by  the  deed,  at  which  time  it  would 
be  absolutely  due,  is  not  a  circumstance  to  excite  inquiry,  where 
the  note  is  payable,  at  the  option  of  the  makers,  on  or  before  five 
years  after  date. 

5.  Evidence — when  an  abstract  of  title  is  admissible  in  evidence.  In 
order  to  show  good  faith  upon  the  part  of  the  purchaser  of  prop- 
erty it  is  proper  to  admit  the  abstract  of  title  in  evidence,  in  con- 
nection with  the  testimony  of  the  attorney  who  examined  it,  to 
prove  that  the  purchaser  relied  upon  the  record  and  the  written 
opinion  of  the  attorney  as  to  the  state  of  the  title. 

Lennartz  v.  Quilty,  92  IlL  App.  182,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  H.  Donnelly, 
Judge,  presiding. 

P.  P.  Read,  for  appellant: 

The  court  erred  in  dismissing  appellant's  bill  and 
amended  bill  for  want  of  equity,  and  in  not  decreeing 
foreclosure  as  prayed  for  therein. 

Notes  payable  "on  or  before"  a  fixed  time  have  been 
held  to  be  negotiable,  and  not  to  be  due  before  the  ex- 
piration of  the  time  particularly  named.  1 1  L.  R.  A.  748, 
and  cases  cited;  4  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  92; 
Mattiaon  v.  Marks,  31  Mich.  421;  McCarty  v.  Howell^  24  111. 
341;  Cisne  v.  Cliidester,  85  id.  523;  Hunter  v.  Clarke,  184  id. 
158;  Dorsey  v.  Wolff,  142  id.  593. 

Although  such  notes  might  be  paid  earlier  than  the 
particular  date  named,  such  earlier  payment  can  only  be 
regarded  as  "a  payment  in  advance  of  the  legal  liability 
to  pay."    Mattisdn  v.  Marks,  31  Mich.  421. 

Mrs.  Quilty,  at  the  time  she  bought  the  property  from 
Behrend,  having  knowledge  from  the  public  records  that 
appellant's  note  would  not  be  due  for  nearly  three  and 
one-half  years,  must  be  regarded  as  charged  with  notice 
of  the  fraud  about  to  be  perpetrated  upon  her  by  Behrend. 
1  Story's  Eq.  sec.  146;  8  Am.  &  Eng.  Ency.  of  Law,  758; 
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Anderson  v.  Fame,  71  111.  22;  2  Perry  on  Trusts,  (2d  ed.) 
sec.  828;  1  Perry  on  Trusts,  (2d  ed.)  sec.  217. 

A  release  executed  by  the  trustee  in  a  deed  of  trust 
without  the  authority  of  the  cestui  que  trust  and  without 
the  payment  of  the  debt  secured  thereby  does  not  dis- 
charge the  lien,  and  is  void  even  against  subsequent  pur- 
chasers or  mortgagees  without  notice.  Harris  v.  Cooke^ 
28  N.  J.  Eq.  345;  1  Jones  on  Mortgages,  (4th  ed.)  sec.  954, 
p.  920;  Lakeman  v.  Eobards,  9  Mo.  App.  179;  Fidelity  Go.  v. 
Railroad  Co.  32  W.  Va.  244;  Barbour  v.  Mortgage  Go.  102  111. 
124;  Eeyder  v.  Building  Ass,  42  N.  J.  Eq.  403;  Banking  Co. 
V.  Woodruff,  1  Greene's  Ch.  117;  Stiger  v.  Bent,  111  Ul.  328; 
Stockton  V.  Fortune,  182  id.  462;  Land  Go.  v.  Peck,  112  id.  443; 
Harrison  v.  Railroad  Co.  4  C.  E.  Greene,  488. 

Cancellation  of  a  mortgage  on  the  record  is  only  prima, 
JoA^ie  evidence  of  its  discharge,  and  the  owner  may  prove 
that  the  cancellation  was  done  by  fraud,  accident  or  mis- 
take; and  if  he  does  this,  his  rights  under  the  mortgage 
will  not  be  affected  by  its  improper  cancellation.  Stanley 
V.  Valentine,  79  111.  544;  Chandler  v.  White,  84  id.  435;  Fidel- 
ity  Co.  V.  Railroad  Co.  32  W.  Va.  266. 

Kerr  &  Barr,  (O'Donnell,  &  Coghlan,  of  counsel,) 
for  appellees: 

The  note  held  by  appellant  was  payable  on  or  before 
five  years.  It  was  therefore  due,  at  the  option  of  the 
maker,  at  any  time.  The  release  was  regular  in  form 
and  was  acknowledged  and  recorded  before  Mrs.  Quilty 
bought,  and  she  and  her  heirs  should  be  protected.  Mann 
V.  Jummel,  183  111.  523;  Carey  v.  Rauguth,  82  111.  App.  418. 

The  release  of  the  trust  deed  which  secured  appel- 
lant's note  was  prima  facie  valid,  and  a  purchaser  had  a 
right  to  rely  upon  the  record.  Battenhausen  v.  Bullock,  8 
111.  App.  312;  Ogle  v.  Turpin,  102  111.  148;  Mann  v.  Jummel, 
183  id.  532;  Porter  v.  McNabney,  77  id.  235. 

The  equity  of  Mrs.  Quilty  was  at  least  equal  to  the 
equity  of  appellant.     She  got  the  legal  title,  and  her 
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position  is  therefore  superior  to  that  of  appellant.    Mann 
V.  Jumm^l,  183  111.  531. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Nora  Behrend,  being  the  owner  of  certain  real  estate 
in  Chicago,  on  March  10, 1891,  together  with  her  husband, 
Bernhard  Behrend,  conveyed  the  same  by  trust  deed  to 
Hermann  Pelsenthal,  trustee,  to  secure  a  note  of  said 
grantor  for  $3000,  due  five  years  after  date,  payable  to 
their  own  order,  and  the  note  became  the  property  of 
Kaspar  G.  Schmidt.  This  trust  deed  was  recorded  March 
12, 1891,  and  was  the  first  lien  on  the  premises.  On  May 
2,  1892,  said  Nora  Behrend  and  husband  executed  a  sec- 
ond trust  deed  conveying  said  premises  to  Peter  Popp, 
trustee,  to  secure  their  note  for  $3500,  payable  on  or  be- 
fore five  years  after  date,  to  the  order  of  appellant.  This 
trust  deed  was  recorded  June  8, 1892,  and  was  the  second 
lien.  On  May  9, 1893,  Peter  Popp,  the  trustee,  executed 
a  release  to  the  Behrends  of  the  trust  deed  made  to  him 
to  secure  appellant,  and  this  release  was  recorded  August 
21, 1893.  On  December  23, 1893,  Johanna  Quilty  purchased 
the  premises  and  received  a  warranty  deed  therefor  from 
said  Nora  Behrend  and  Bernhard  Behrend,  subject  to  the 
encumbrance  of  $3000  by  the  trust  deed  to  Pelsenthal, 
which  was  the  only  encumbrance  of  record.  She  was 
furnished  with  an  abstract  of  title  to  the  premises  and 
caused  it  to  be  examined  by  an  attorney,  and  it  showed 
title  in  Nora  Behrend  and  that  the  trust  deed  to  Pel- 
senthal was  the  only  encumbrance.  The  consideration 
was  $5600,  of  which  she  paid  $2600  in  cash,  and  as  the 
remainder  of  the  consideration  she  assumed  the  encum- 
brance of  $3000.  She  had  no  knowledge  or  notice  that 
complainant's  note  had  not  been  paid,  and  she  purchased 
and  paid  for  the  premises  in  good  faith,  relying  upon  the 
public  records,  which  showed  the  trust  deed  to  Popp, 
securing  appellant,  to  have  been  released  and  discharged 
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of  record  four  months  previously.  .  The  note  of  appel- 
lant was  not,  in  fact,  paid  or  surrendered  to  the  makers. 
Bemhard  Behrend  continued  to  pay  interest  on  the  note 
until  January,  1896,  and  appellant  had  no  actual  knowl- 
edge of  the  release  until  after  that  time.  The  note  held 
by  Schmidt,  secured  by  the  trust  deed  to  Pelsenthal,  be- 
came due  March  10,  1896,  and  Johanna  Quilty  took  up 
the  note,  paying  $300  in  cash  and  giving  a  new  note  for 
$2700,  secured  by  a  new  trust  deed  upon  the  premises  to 
Felsenthal,  who  thereupon  released  the  first  trust  deed. 

On  October  20, 1898,  appellant  filed  her  bill  in  the  cir- 
cuit court  of  Cook  county  against  said  Nora  Behrend, 
Bernhard  Behrend  and  Johanna  Quilty  and  others,  to 
foreclose  the  trust  deed  made  to  secure  her.  Popp  was 
dead,  and  Anton  Mach,  his  successor  in  trust,  was  made 
defendant.  Johanna  Quilty,  Pelsenthal  and  the  execu- 
tors of  Schmidt,  who  had  died,  answered,  setting  up  the 
facts  of  the  release  and  purchase  and  the  payment  of  the 
first  lien  above  stated.  Johanna  Quilty  died,  and  her 
heirs  were  made  parties  and  are  appellees.  Said  heirs 
filed  their  cross-bill,  praying  to  be  subrogated  to  the 
rights  of  Schmidt  under  the  first  trust  deed,  which  was 
released  upon  the  payment  of  $300  and  giving  the  note 
and  trust  deed  for  $2700  in  renewal.  The  executors  of 
Schmidt  also  filed  a  cross-bill.  The  crossbills  were  an- 
swered and  the  facts  were  proved  to  be  as  before  stated, 
whereupon  the  circuit  court  dismissed  the  original  bill 
at  complainant's  cost  and  also  sustained  demurrers  to 
the  cross-bills  and  dismissed  them.  Appellant  removed 
the  cause  by  appeal  to  the  Appellate  Court  for  the  Pirst 
District,  where  the  decree  was  affirmed,  and  she  prose- 
cuted this  further  appeal  to  this  court. 

The  release  of  the  trust  deed  securing  the  note  of  ap- 
pellant, by  Popp,  the  trustee,  was  unauthorized,  for  the 
reason  that  the  note  was  not  paid.  The  appellant  and 
Johanna  Quilty  both  acted  in  good  faith  and  were  equally 
innocent,  and  the  question  is,  who  must  suffer  for  the 
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wrong  of  the  trustee  and  Bernhard  Behrend,  T^ho  pro- 
cured the  release?  The  release  of  the  premises  without 
payment  of  the  debt  did  not  discharge  the  lien  as  be- 
tween the  original  parties,  and  would  not  discharge  it 
as  to  any  subsequent  purchaser  or  mortgagee  with  notice 
of  the  breach  of  trust.  The  rights  of  appellant  would  be 
superior  to  any  person  chargeable  with  notice  that  the 
trust  deed  was  released  in  violation  of  its  terms.  The 
public  records  of  conveyances  and  instruments  affect- 
ing the  title  to  real  estate  are  established  by  statute  to 
furnish  evidence  of  such  title,  and  a  purchaser  may  rely 
upon  such  records  in  security  unless  he  has  notice  or  is 
chargeable  in  some  way  with  notice  of  some  title,  convey- 
ance or  claim  inconsistent  therewith.  In  this  case  there 
was  no  actual  notice  or  knowledge,  but  Johanna  Quilty, 
the  purchaser,  acted  in  entire  good  faith,  and  paid  her 
money  relying  upon  the  record  of  the  release  made  on 
May  9,  1893,  and  recorded  August  21,  1893,  showing  the 
payment  and  the  discharge  of  the  lien.  Having  no  such 
knowledge,  she  had  a  right  to  rely  upon  the  record  unless 
there  was  something  to  put  a  reasonable  person  upon  in- 
quiry whether  there  was  some  infirmity  in  the  release. 
The  only  ground  for  claiming  that  she  was  affected  with 
notice  that  the  release  was  fraudulent  is  the  fact  that 
the  note  of  appellant  was  payable  on  or  before  five  years 
after  date  and  five  years  had  not  elapsed  after  its  date. 
Payment  of  the  note  could  not  be  enforced  against  the 
makers  until  the  expiration  of  the  five  years,  when  it 
would  become  due  absolutely  and  at  all  events.  The 
makers  of  the  note,  however,  reserved  the  right  to  pay 
it  before  the  end  of  that  period,  so  that,  as  far  as  they 
were  concerned,  the  note  was  payable  at  any  time.  Pre- 
sumably, they  reserved  that  right  in  view  of  some  expec- 
tation or  probability  that  they  would  desire  to  exercise  it. 
The  note  being  payable  at  any  time  at  the  option  of  the 
makers,  and  the  record  showing  that  the  payment  had 
been  made  and  the  trust  deed  regularly  released,  we  do 
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not  see  how.  it  could  be  said  that  Johanna  Quilty  should 
either  presume  or  suspect  that  the  makers  of  the  note 
had  not  exercised  their  right  and  option  to  pay  it.  It  is 
to  be  remembered  that  Johanna  Quilty  was  a  purchaser 
whose  only  duty  was  to  ascertain  the  condition  of  the 
title,  and  she  was  under  no  obligation  or  duty  to  see  that 
the  note  was  paid  or  canceled.  The  recording  laws  are 
designed' to  afford  protection  to  parties  acting  in  good 
faith  and  relying  upon  them,  and  in  the  absence  of  any 
notice  or  ground  of  suspicion  it  is  not  the  duty  of  a  pur- 
chaser to  obtain  an  admission  of  payment  from  the  holder 
of  a  note  secured  by  a  trust  deed  regularly  released  of 
record.  There  was  nothing  in  this  case  to  give  notice 
to  Johanna  Quilty  that  appellant  had  any  lien  upon  the 
property,  and  she  was  protected  by  the  record.  Ogle  v. 
Turpin,  102  111.  148;  Mann  v.  Jummel,  183  id.  523. 

It  is  allegM  as  error  that  the  trial  court  admitted  in 
evidence  the  abstract  of  title  to  the  premises.  It  was 
admitted  in  connection  with  the  testimony  of  the  attor- 
ney who  examined  it,  not  to  show  title  but  to  prove  that 
Johanna  Quilty  relied  upon  the  record  and  the  written 
opinion  of  the  attorney  as  to  the  state  of  the  title,  and 
it  was  competent  to  show  good  faith  on  her  part. 

The  only  other  ruling  complained  of  is  that  the  court 
excluded  testimony  of  the  appellant  and  held  it  incom- 
petent as  against  the  heirs  of  Johanna  Quilty.  Her 
counsel  asked  her  only  one  question,  and  that  was  whose 
property  the  $3500  note  was.  The  note  was  payable  to 
her  order  and  there  was  no  dispute  about  her  ownership. 
There  was  no  offer  to  prove  anything  else  by  her,  and, 
whether  the  ruling  was  right  or  not,  appellant  was  not 
harmed  by  it. 

The  judgment  of  the  Appellate  Court  is  afl&rmed. 

Judgment  affirmed. 
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John  B.  Mallers 

V. 

The  Crane  Company. 

opinion  filed  Jrme  19, 1901. 

Construction— o/toord  "daimy^  as  used  in  deed  of  assignment  and 
bond.  The  word  "claim,"  used  in  a  deed  assigning"  certain  claims 
to  a  creditor  to  secure  an  indebtedness  and  in  a  bond  conditioned 
that  said  claims  should  not  be  less  than  the  amounts  set  forth  in 
the  deed,  must  be  construed  to  mean  a  valid  claim  for  an  actual 
indebtedness,  where  the  language  used  in  the  deed  and  bond  in 
describing  each  claim  is,  "claim  ♦  «  ♦  for  money  due  and  to 
become  due  shortly  for  sprinkler  equipment  and  appliances,  said 
claim  being  not  less  than**  a  certain  number  of  dollars. 

Mailers  v.  Crune  Co,  92  111.  App.  514,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  G.  Neely, 
Judge,  presiding. 

Appellee  brought  an  action  of  debt  in  the  circuit  court 
of  Cook  county  against  appellant,  as  surety  for  the  Amer- 
ican Fire  Extinguisher  Company.  Judgment  was  rendered 
in  favor  of  the  plaintiff  for  $8404.37  debt,  the  amount  of 
the  bond,  and  $7443.49  damages.  Motions  for  new  trial 
and  in  arrest  of  judgment  were  overruled  and  final  judg- 
ment entered,  to  which  the  defendant  excepted  and  pros- 
ecuted an  appeal  to  the  Appellate  Court.  That  court 
aflBrmed  the  judgment  of  the  circuit  court. 

On  October  15,  1895,  the  American  Fire  Extinguisher 
Company  was  indebted  to  the  Crane  Company  in  the  sum 
of  $8404.37,  and  on  that  day  executed  an  assignment  to 
it  of  three  claims.  The  first  of  these  claims  is  described 
in  the  deed  of  assignment  as  "a  claim  against  the  Stand- 
ard Wheel  Company  of  Terre  Haute,  Indiana,  for  money 
due  and  to  become  due  shortly  for  sprinkler  equipment 
and  appliances,  said  claim  being  not  less  than  $1790;" 
the  second  as  **a  claim  against  the  C.  Gotzian  Company 
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of  St.  Paul,  Minnesota,  for  moneys  due  and  to  become 
due  shortly  for  sprinkler  equipment  and  appliances,  said 
claim  being"  not  less  than  $4916.67;"  and  the  third  as 
"a  claim  against  the  David  Bradley  Manufacturing  Com- 
pany, Bradley  City,  for  moneys  due  and  to  become  due 
shortly  for  sprinkler  equipment  and  appliances,  said 
claim  being  not  less  than  $1300."  The  deed  of  assignment 
provides:  "And  the  said  American  Fire  Extinguisher 
Company,  for  itself  and  its  assigns,  does  hereby  covenant 
to  the  said  Crane  Company  and  its  assigns  that  the  said 
American  Fire  Extinguisher  Company  is  lawfully  pos- 
sessed of  the  said  goods  and  chattels  as  of  its  own  prop- 
erty, and  that  the  same  are  free  from  all  encumbrances, 
and  that  they  will,  and  their  assigns  shall,  warrant  and 
defend  the  same  to  said  Crane  Company  and  its  assigns 
against  the  lawful  claims  and  demands  of  all  persons." 

The  bond  sued  upon  is  the  obligation  of  said  Ameri- 
can Fire  Extinguisher  Company  and  John  B.  Mailers, 
this  appellant,  to  the  Crane  Company  and  its  assigns,  in 
the  penal  sum  of  $8404.37.    The  condition  of  the  bond  is: 

*'That  whereas,  on  the  15th  day  of  October,  A.  D.  1895,  the 
said  American  Fire  Extinguisher  Company  granted,  sold,  con- 
veyed and  confirmed  unto  the  said  Crane  Company  the  follow- 
ing goods  and  chattels,  to-wit:"  (then  follows  a  statement  of 
the  claims  as  above  stated  and  set  forth  in  the  deed  of  assign- 
ment;) **and  whereas,  the  said  Crane  Company  has  agreed, 
and  by  these  presents  does  agree  and  contract  with  the  said 
American  Fire  Extinguisher  Company,  that  the  said  claims 
so  assigned  are  to  be  settled,  liquidated  and  collected  by  the 
American  Fire  Extinguisher  Company  in  the  ordinary  course 
of  its  business,  as  if  the  said  goods  and  chattels  were  the  prop- 
erty of  the  said  American  Fire  Extinguisher  Company;  and 
whereas,  the  said  American  Fire  Extinguisher  Company  has 
contracted  and  agreed,  and  does  hereby  contract  and  agree 
with  the  Crane  Company,  to  collect  the  moneys  due  and  to 
become  due  upon  the  said  claims  and  to  turn  over  and  deliver 
to  .the  said  Crane  Company  all  moneys  and  payments  collected 
and  received  by  the  American  Fire  Extinguisher  Company  up- 
on the  account  of  said  claims  as  rapidly  as  said  payments  and 
moneys  are  received;  and  whereas,  the  said  American  Fire  Ex- 
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ting-uisher  Company  has  agreed  and  warranted  to  said  Crane 
Company  that  the  amounts  of  said  claims  will  not  be  less  than 
the  amounts  set  forth  in  the  aforesaid  bill  of  sale: 

**Now,  if  it  shall  appear  that  the  said  claims  are  not  less 
than  the  amounts  so  set  forth  as  aforesaid,  and  if  the  said 
American  Fire  Extinguisher  Company  shall  collect  and  r-ecdve 
payments  and  make  settlement  of  said  claims  in'  the  usual 
course  of  business,  and  shall  turn  over  and  deliver  to  the  said 
Crane  Company  all  moneys  so  received  as  rapidly  as  received, 
then  this  obligation  is  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

* 'Witness  our  hands  and  seals,  etc. 

American  Fiee  Extinguisher  Co. ,    [Seal.] 

Hknbt  W.  Brackett,  Om.  Manager. 

John  B.  Mallers.  [Seal.]" 

The  breaches  assigned  in  the  declaration  are,  that  the 
American  Fire  Extinguisher  Company  collected  $1300 
from  the  David  Bradley  Manufacturing  Company  and 
failed  to  turn  it  over  to  the  plaintiff;  and  secondly,  that 
the  American  Fire  Extinguisher  Company  did  not  have 
any  claim  or  demand  against  the  said  Standard  Wheel 
Company  of  Terre  Haute,  Indiana,  or  against  the  C.  Got- 
zian  Company  of  St.  Paul,  Minnesota. 

By  his  several  pleas  the  defendant  denied  the  execu- 
tion of  the  bond,  and  averred  that  the  same  was  never 
delivered  or  accepted  by  the  plaintiff;  that  the  plaintiff 
did  not  permit  said  extinguisher  company  to  collect  said 
claims,  but  stopped  and  prevented  the  same;  that  said 
claims  were  valid  and  bonaflde  for  the  amounts  set  forth, 
and  that  none  were  collected;  that  on  December  17, 1895, 
a  receiver  was  appointed  for  said  American  Fire  Extin- 
guisher Company,  who  took  charge  of  all  of  the  books 
and  assets  of  said  company  and  thereby  prevented  the 
collection  of  said  claims.  These  several  pleas  were  tra- 
versed by  replications  and  issues  joined  thereon.  A  jury 
was  waived  by  agreement  of  the  parties  and  both  mat- 
ters of  law  and  fact  submitted  to  the  court. 

Upon  the  trial  the  following  questions  were  put  to  a 
witness  introduced  by  the  plaintiff:    "I  will  ask  you  to 
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state  whether  or  not,  on  the  15th  day  of  October,  1895, 
C.  Gotzian  &  Co.  was  indebted  to  the  American  Fire  Ex- 
tinguisher Company  in  the  sum  of  $4916.67?" — which  was 
objected  to  by  counsel  for  the  defendant  upon  the  ground 
that  "there  is  a  difference  in  a  claim  and  indebtedness." 
"I  will  ask  you  how  much  was  disbursed  by  C.  Grotzian  & 
Co.  in  completing  this  contract?'* — which  was  objected 
to  as  immaterial.  The  plaintiff  also  offered  in  evidence  a 
copy  of  the  account  of  disbursements  made  by  the  Stand- 
ard Wheel  Company  on  contract  with  the  American  Fire 
Extinguisher  Company,  which  was  objected  to  as  imma- 
terial. Each  of  these  objections  was  overruled  and  ex- 
ceptions taken. 

Of  the  propositions  of  law  submitted  to  the  court  by 
the  defendant  and  refused  was  the  sixth,  as  follows:  "The 
court  holds,  from  the  evidence,  that  the  bond  in  question 
does  not  obligate  the  defendant  to  the  extent  that  the 
claims  specified  in  said  bond  were  actually  existing  obli- 
gations of  indebtedness  due  or  to  become  due  the  American 
Fire  Extinguisher  Company,  but  only  that  the  said  com- 
pany has  claims,  either  actual  or  which  it  really  and  in 
fact  alleged  to  exist  in  good  faith,  as  stated  in  said  bond." 

Charles  B.  Stafford,  (John  P.  Wilson,  of  counsel,) 
for  appellant. 

ASHCRAFT  &  ASHCRAFT,  for  appellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

It  is  insisted  as  a  ground  of  reversal  here  that  the 
bond  sued  on  was  never  delivered  and  accepted.  This 
was  a  controverted  question  of  fact  at  the  trial  upon 
which  the  evidence  was  conflicting,  and  is  settled  ad- 
versely to  the  appellant  by  the  judgment  of  afftrmance 
in  the  Appellate  Court. 

A  second  ground  of  reversal  insisted  upon  is,  that  by 
its  rulings  upon  the  foregoing  proposition  of  law  and 
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the  admission  of  the  evidence  objected  to  the  trial  court 
erroneously  held  that  "by  the  word  *claim'  the  parties 
meant  a  valid  claim  for  an  actual  indebtedness."  It  may 
be  conceded  that  the  word  "claim"  generally  has  a  dif- 
ferent meaning  from  the  word  "indebtedness,"  but  we  en- 
tertain no  doubt  that  as  used  in  this  bond,  in  connection 
with  the  deed  of  assignment,  the  parties  used  it  in  the 
sense  of  an  indebtedness  due  the  American  Fire  Extin- 
guisher Company  from  the  several  parties  named.  Both 
in  the  bond  and  deed  of  assignment  the  language  is: 
"The  claim  of  the  American  Fire  Extinguisher  Company, 
etc.,  for  moneys  due  and  to  become  due  shortly  for 
sprinkler  equipment  and  appliances,  said  claim  being  not 
less  than  $1790,"  etc.  A  claim  for  money  due  and  to 
become  due  for  property  sold,  of  not  less  than  a  certain 
amount,  fairly  construed  means  a  claim  of  indebtedness 
due  and  to  become  due  for  the  property  sold,  and  by  the 
condition  of  the  bond  here  sued  on  it  was  agreed  that  it 
should  only  be  void  and  of  no  effect  provided  rt  should 
appear  "that  the  said  claims  are  not  less  than  the  amounts 
so  set  forth  as  aforesaid."  The  purpose  of  the  American 
Fire  Extinguisher  Company  in  assigning  the  claims  to  the 
Crane  Company  was  to  satisfy  and  extinguish  an  indebt- 
edness due  from  the  former  to  the  latter.  To  say  that  the 
parties  intended  by  the  deed  of  assignment  and  bond  mere 
claims,  and  not  an  existing  indebtedness,  seems  to  us  un- 
reasonable and  to  make  the  whole  transaction  but  an  idle 
ceremony.  We  think  the  circuit  court  properly  refused 
to  hold  the  sixth  proposition  of  law,  and  that  it  did  not 
err  in  admitting  the  evidence  objected  to  by  defendant. 

An  attempt  is  made  to  raise  a  question  of  variance  be- 
tween the  allegations  of  the  declaration  and  the  proofs, 
but  no  such  question  was  properly  raised  upon  the  trial 
and  therefore  is  not  open  to  review  here. 

We  find  no  reversible  error  in  this  record.  The  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

JudgmerU  afflrmed. 


Digitized  by 


Google 


186  First  Nat.  Bane  v.  Drew.  [IJl  E 

The  First  National  Bank  op  Sterling 

V. 

191     186  John  B.  Drew. 

193  *m^ 

Opinion  filed  June  19^  1901. 

1.  Sales— v^cn  seller  of  '^orders'*  is  not  liable  to  buyer  for  the  amoimt 
paid.  The  seller  of  orders  issued  to  him  by  drainage  commissioners 
for  his  services  in  ditching*  is  not  liable  to  the  buyer  for  the  amount 
paid,  where  the  buyer  failed  to  collect  the  orders  owing  to  his 
delay  in  presenting  them  until  the  funds  realized  from  the  assess- 
ment had  been  exhausted  by  payment  of  other  similar  orders. 

2.  Same— extent  of  implied  warranty  on  sale  of  '^orders/' J  The  seller 
of  orders  issued  to  him  by  drainage  commissioners  for  his  services 
impliedly  warrants  that  the  instruments  are  genuine  and  that  he 
is  the  owner  thereof  and  authorized  to  transfer  title,  but  there  is 
no  implied  warranty  that  they  are  issued  by  authority  of  law  or 
that  they  are  worth  what  they  represent. 

First  Nat.  Bank  v.  Drew,  93  111.  App.  630,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Whiteside  county;  the  Hon.  Frank  D.  Ramsay, 
Judge,  presiding. 

J.  E.  McPherran,  for  appellant: 

Where  personal  property  of  any  kind  is  sold,  there  is 
on  the  part  of  the  seller  an  implied  warranty  that  he  has 
the  title  to  the  property,  and  that  it  is  what  it  purports 
to  be.    Hannum  v.  Rickardson,  48  Vt.  508. 

By  the  act  of  transferring  it,  the  assignor  engages  the 
instrument  is  the  valid  obligation  of  those  whose  names 
are  upon  it.     Palmer  v.  Courtney^  49  N.  W.  Rep.  754. 

In  the  assignment  of  an  instrument  or  contract  in  writ- 
ing, even  not  negotiable,  for  a  full  and  fair  price,  the 
assignor  impliedly  warrants  that  it  is  valid  and  that  the 
maker  is  liable  upon  it,  unless  it  clearly  appears  that 
the  parties  intended  to  the  contrary.  Daskam  v.  Ullman^ 
43  N.  W.  Rep.  321;  Tyler  v.  Bailey,  71  111.  34;  Lunt  v.  Wren^ 
113  id.  168;  Giffart  v.  West,  33  Wis.  617. 
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C.  L.  Sheldon,  and  H.  C.  Ward,  for  appellee: 

The  orders  sued  on  are  not  negotiable,  and  therefore 
no  liability  was  incurred  by  appellee  in  signing"  his  name 
on  the  back  of  said  orders.  People  v.  Johnson,  100  111.  545; 
Hall  V.  Jackson  County,  5  111.  App.  611. 

Appellant  is  not  entitled  to  recover  the  money  paid 
appellee  on  account  of  these  orders,  either  on  the  theory 
of  an  implied  warranty  in  the  sale  thereof  or  of  failure 
of  consideration.  Otis  v.  Cullum,  2  Otto,  447;  Littauer  v. 
Goldman,  72  N.  Y.  506;  Tiedeman  on  Com.  Paper,  sec.  244, 
pp.  404,  405;  Hall  v.  Gonder,  26  L.  J.  (C.  P.)  138;  Lambert  v. 
Heath,  15  M.  &  W.  486. 

The  circuit  court  found,  and  the  Appellate  Court  has 
aflBrmed  such  finding,  that  the  orders  in  question  were 
the  valid  orders  of  the  district,  a  prior  assessment  having 
been  made  to  meet  the  same,  and  that  said  orders  would 
have  been  paid  if  appellant  had  presented  the  same  in 
apt  time  or  had  presented  the  same  after  being  notified 
so  to  do  by  appellee,  and  therefore  such  failure  on  the 
part  of  appellant  constituted  a  good  and  valid  defense 
to  the  orders;  and  such  finding  of  fact  by  the  Appellate 
Court  is  conclusive  on  this  court,  and  eliminates  from 
the  case  the  attempt  of  appellant  to  have  this  court  re- 
consider or  find  the  facts  differently  from  the  Appellate 
Court.  Manny.  McKieman,  110  111.  19;  Miller  v.  Insurance 
Co.  id.  102;  Insurance  Co.  v.  Sammons,  id.  166;  Mutual  Aid 
Ass.  V.  Hall,  118  id.  169;  Insurance  Co.  v.  McKee,  94  id.  494; 
Montgomery  v.  Black,  124  id.  57;  Alphin  v.  Working,  132  id. 
484;  Brewing  Co.  v.  Manion,  145  id.  182. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  an  action  of  assumpsit  in  the  circuit  court  of 
Whiteside  county,  brought  by  the  appellant,  against  the 
appellee,  to  recover  the  amount  of  three  orders  issued 
by  Union  Drainage  District  No.  1  of  Hume  and  Prophets- 
town  townships,  in  said  county,  to  appellee,  for  work 
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done  in  said  district,  and  which  orders  were  purchased 
by  appellant  shortly  after  they  were  issued.  The  plead- 
ings consist  of  the  common  counts  and  the  general  issue, 
with  which  was  filed  a  stipulation  that  any  defense  might 
be  made  which  could  be  proven  if  specially  pleaded.  A 
jury  having  been  waived,  upon  a  trial  before  the  court 
there  was  a  judgment  in  favor  of  the  appellee,  which  has 
been  affirmed  by  the  Appellate  Court. 

It  is  first  contended  that  the  trial  court  erred  in  hold- 
ing that  appellant's  right  to  recover  was  barred  by  the 
Statute  of  Limitations  upon  any  of  said  orders  which  had 
been  transferred  to  it  more  than  five  years  prior  to  the 
time  of  the  commencement  of  this  suit.  Such  error,  if 
any,  was  not  prejudicial  to  the  appellant,  as  only  one  of 
said  orders  was  transferred  to  the  appellant  more  than 
five  years  prior  to  the  commencement  of  the  suit,  and  it 
was  not  sold  and  transferred  by  the  appellee  to  the  ap- 
pellant and  he  did  not  receive  anything  from  the  appel- 
lant therefor.  That  order  was  sold  by  appellee  to  one 
Wait,  and  by  him  sold  to  the  appellant.  In  no  event 
could  the  appellant  recover  the  amount  of  that  order 
from  the  appellee. 

It  is  next  contended  that  the  court  erred  in  refusing 
to  hold  that  by  the  sale  of  said  orders  by  appellee  to  the 
appellant  he  impliedly  warranted  that  such  orders  were 
valid  and  issued  by  authority  of  law;  that  said  warranty 
had  failed,  and  that  appellant  was  entitled  to  recover  of 
appellee  the  price  paid  by  it  to  him  therefor. 

The  evidence  tended  to  show  that  on  October  5,  1893, 
the  commissioners  of  said  district  levied  an  assessment 
for  $5073.75  upon  the  lands  contained  in  the  district, 
which,  according  to  the  estimate  of  the  engineer,  was 
deemed  ample  to  complete  the  work  then  contemplated 
and  about  to  be  commenced;  that  ?2029.50  of  said  as- 
sessment was  payable  February  1,  1894,  and  $3044.23  on 
February  1, 1895;  that  subsequent  to  the  levying  of  said 
assessment,  contracts  were  let  for  the  work  and  orders 
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issued  in  payment  thereof;  that  the  cost  of  the  work, 
when  completed,  greatly  exceeded  the  amount  of  the 
estimate;  that  the  moneys  derived  from  the  assessment 
of  1893  having"  been  exhausted,  to  meet  the  deficiency, 
on  August  31,  1895,  a  further  assessment  of  $6531.33  was 
made,  for  which  amount  orders  had  before  that  time  been 
issued  and  were  then  outstanding.  In  the  year  1898,  the 
orders  now  in  suit  not  having  been  paid,  the  appellant 
brought  an  action*  thereon,  against  the  district,  in  the  cir- 
cuit court  of  Whiteside  county,  and  was  defeated,  which 
judgment,  on  appeal  to  the  Appellate  Court,  was  afftrmed, 
(82  111.  App.  626,)  on  the  ground,  as  it  appears,  that  the 
special  assessment  of  1895  was  invalid  because  it  was 
levied  to  pay  an  indebtedness  contracted  before  the  as- 
sessment was  made.  The  orders  in  question  are  in  the 
usual  form,  are  drawn  upon  the  treasurer  of  the  district, 
are  payable  to  appellee  or  his  order,  are  signed  by  the 
commissioners  of  the  district,  and  are  dated  September  1, 
1894,  for  $172.02,  October  13,  1894,  for  $492.30,  and  Octo- 
ber 27, 1894,  for  $500,  and  recite  upon  their  face  that  they 
are  "for  services  for  ditching."  Subsequent  to  the  time 
these  orders  were  issued  and  were  transferred  to  the  ap- 
pellant, and  prior  to  the  bringing  of  this  suit,  the  assess- 
ment for  1893  was  collected  and  paid  out  by  the  treasurer 
of  the  district  upon  orders  similar  to  these,  issued  by  the 
commissioners,  and  no  reason  is  apparent  in  this  record 
why  these  orders  would  not  have  been  paid  had  they  been 
presented  to  the  treasurer  of  said  district  while  he  had 
funds  in  his  hands.  The  appellee  testifies,  and  he  is  not 
contradicted,  that  on  June  22,  1895,  he  had  a  conversa- 
tion with  the  cashier  of  the  appellant,  advised  him  that 
there  was  likely  to  be  trouble  about  the  collection  of  the 
assessment  of  1895,  and  urged  him  to  present  these  orders 
for  payment,  and  that  the  cashier  said  to  him,  "I  don't 
know  what  you  have  got  to  do  with  it;  you  have  your 
money."  The  evidence  tends  to  show  there  were  ample 
funds  in  the  hands  of  the  treasurer  to  have  paid  these 
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orders  at  that  time,  which  was  soon  thereafter  drawn 
out  upon  other  orders. 

We  do  not  think  these  orders  were  void,  and  the  Ap- 
pellate Court  did  not  so  hold  in  the  case  above  referred 
to.  They  were  issued  by  the  commissioners  of  said  dis- 
trict for  a  lawful  purpose,  a  legal  assessment  having  been 
made  to  pay  them,  and,  so  far  as  we  can  see,  payment 
was  not  made  solely  because  the  money  arising  from  such 
assessment  was  exhausted  and  there  were  no  funds  in 
the  hands  of  the  treasurer  with  which  to  pay  them  at 
the  time  they  were  presented  for  payment.  The  fact  that 
they  were  not  presented  for  payment  while  there  were 
funds  in  the  hands  of  the  treasurer  with  which  to  pay 
them  was  not  the  fault  of  appellee,  and  we  are  unable 
to  see  why,  as  between  him  and  appellant,  he  should  be 
held  liable  for  the  payment  thereof. 

If,  however,  it  be  conceded  that  the  orders  were  in- 
valid for  want  of  authority  in  the  commissioners  to  issue 
the  same,  still  we  are  of  the  opinion  the  appellant  can 
not  recover  back  from  the  appellee  the  amount  it  paid 
him  therefor.  The  vendor  of  a  chose  in  action,  by  its  sale 
and  transfer  to  the  vendee  and  the  receipt  of  the  consid- 
eration therefor,  impliedly  warrants  that  it  is  genuine 
and  not  a  forged  instrument,  and  that  he  is  the  owner 
thereof  and  authorized  to  transfer  the  title  thereto,  sub- 
ject to  these  exceptions  only:  the  doctrine  of  caveat  emptor 
applies  to  the  purchaser  thereof,  and  if  the  vendee  de- 
sires a  further  warranty  he  should  exact  of  the  vendor  a 
special  guaranty  before  he  pays  his  money,  and  not  rely 
upon  the  warranty  raised  by  implication  of  law.  Robin- 
son  V.  McNeill,  51  111.  225;  Tyler  v.  Bailey,  71  id.  34;  Strong 
V.  Lo^er,  85  id.  73;  People's  Bank  v.  Kurtz,  99  Pa.  St.  344; 
44  Am.  Rep.  112;  White  v.  Robinson,  50  Mich.  73;  Littauer 
V.  Goldman,  72  N.  Y.  506;  28  Am.  Rep.  171;  Otis  v.Cullum, 
92  U.  S.  447. 

"It  is  a  general  rule  that  one  making  a  sale  or  trans- 
fer of  a  chose  in  action  warrants  its  genuineness, — and 


Digitized  by 


Google 


JiMf'Ol.]  First  Nat.  Bank  v.  Drew.  191 

this  is  so  -whether  he  warrants  it  in  terms  or  is  silent  at 
the  time  when  the  sale  or  transfer  is  made.  The  seller 
does  not,  however,  undertake  that  the  instrument  is  worth 
what  it  represents,  but  merely  that  it  is  what*  it  purports 
to  be."    (15  Am.  &  Eng.  Ency.  of  Law,— 2d  ed.— p.  1240.) 

In  Robinson  v.  McNeill^  suprUy  the  court  say:  "The  mere 
transfer  of  the  accounts  as  unpaid  amounted  to  a  war- 
ranty that  they  were  so,  as  Robinson  knew  whether  he 
had  received  payment,  and  would  be  guilty  of  a  fraud  in 
selling  as  unpaid  a  debt  which  had-  been  actually  dis- 
charged; but  the  sale  implied  no  warranty  that  the  ac- 
counts were  collectible,  and  unless  Robinson  expressly 
warranted  they  were  so,  the  fact  that  they  were  not 
would  be  no  defense  to  the  note." 

In  Tyler  v.  Bailey,  supra,  the  court  say  (p.  36):  "A  per- 
son who  sells  personal  property  is  always  understood  as 
warranting  the  title,  and  as  a  general,  if  not  a  uniform, 
rule,  a  person  passing  bank  bills  or  commercial  paper, 
or  selling  a  chose  in  action,  is  understood  and  held  as 
guarantor  of  the  genuineness  of  the  instrument, — and 
this,  whether  he  does  so  in  terms  or  is  silent  when  the 
transfer  is  made.  When  appellants  sold  and  delivered 
these  land  warrants  there  was  an  implied  warranty  that 
they  were  genuine,  and  the  law  implied  an  obligation  to 
restore  the  money  to  the  purchaser  when  it  was  ascer- 
tained they  were  counterfeit  and  an  offer  was  made  to 
return  them  in  a  reasonable  time." 

In  Strong  v.  Laeffler,  supra,  it  is  said:  "The  assignor  of 
what  purports  to  be  a  tax  certificate  does  warrant  to  the 
assignee  that  the  paper  is  not  a  forgery,  but  there  the 
implication  of  warranty  ceases." 

In  People's  Bank  v.  Kurtz,  supra,  it  was  held,  on  a  sale 
of  shares  of  corporate  stock,  there  is  no  implied  warranty 
that  the  stock  has  not  been  fraudulently  issued  by  the 
officers  in  excess  of  the  amount  authorized  by  the  charter. 

In  Wkite  V.  Robinson,  supra,  the  plaintiffs  sued  the  de- 
fendant, who  had  sold  them  several  school  orders,  on  the 
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g^round  that  a  portion  of  them  had  been  issued  without 
authority.  On  the  trial  it  appeared  that  they  were  signed 
by  the  parties  who  purported  to  sign  them.  The  court 
say  (p.  74):  "The  papers  are  not  forged,  and  so  far  as  the 
record  shows  there  was  no  bad  faith.  *  *  ♦  A  sale 
of  genuine  documents  may  involve  a  warranty  of  title, 
but  we  do  not  think  it  involves  any  warranty  that  the 
oflftcers  had  lawful  authority  to  act  in  the  given  case. 
These  papers  were  valid  on  their  face,  as  is  admitted, 
and  we  think,  in  the  absence  of  any  representation  or 
fraud,  plaintiffs  took  them  for  what  they  were  worth." 

In  Littauer  v.  Goldman,  supra,  it  was  held,  when  the 
holder  of  a  usurious  note  transfers  the  same  for  value, 
without  endorsement,  representation  or  knowledge  of  its 
illegality,  he  does  not  impliedly  warrant  its  validity, 
and  no  action  can  be  maintained  against  him  by  the  pur- 
chaser to  recover  damages  for  the  loss  or  for  the  purchase 
money,  on  the  ground  of  failure  of  consideration. 

The  case  of  Otis  v.  Cullum,  supra,  was  an  action  to  re- 
cover back  the  amount  paid  for  certain  bonds  issued  by 
the  city  of  Topeka  under  legislative  authority,  and  which 
were  held  void  on  the  ground  that  the  legislature  had 
no  power  to  authorize  the  issue  thereof,  the  basis  of  the 
action  being  a  failure  of  consideration.  The  court  say: 
"The  seller  is  liable  ex  delicto  for  bad  faith,  and  ex  con- 
tractu there  is  an  implied  warranty  on  his  part  that  they 
belong  to  him  and  that  they  are  not  forgeries.  Where 
there  is  no  express  stipulation  there  is  no  liability  beyond 
this.  If  the  buyer  desires  special  protection  he  must 
take  a  guaranty.  He  can  dictate  its  terms  and  refuse  to 
buy  unless  it  be  given.  If  not  taken  he  cannot  occupy  the 
vantage  ground  upon  which  it  would  have  placed  him." 

In  this  case  the  orders  were  genuine,  and  not  forged, 
and  there  is  no  claim  of  bad  faith.  We  are  of  the  opinion 
the  appellant  took  them  for  what  they  were  worth.  The 
judgment  of  the  Appellate  Court  will  therefore  be  af- 

^^^^^-  Judgment  affirmed. 
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Martha  Summers  et  al. 


y  191      193 

|197    »317| 

Harriet  J.  Higley. 

Opinion  filed  June  19^  1901. 

1.  Wills— provisions  of  will  construed,  A  will  devising  to  the  tes- 
tator's wife  all  of  his  estate,  "to  be  used  by  her  for  her  own  sup- 
port and  for  the  maintenance  and  education  of  my  children,**  with 
discretion,  as  executrix,  to  bestow  sums  of  money  upon  the  testa- 
tor's father  if  he  became  infirm  and  dependent,  does  not  pass  a  fee 
simple  title  to  the  wife  but  creates  a  trust,  which  is  not  defeated 
by  the  fact  that  the  wife  is  a  beneficiary  as  well  as  trustee. 

2.  Trusts — when  trustee  has  no  authority  to  mortgage.  A  trustee 
having  the  power  to  use  the  property  for  her  own  support  and  the 
maintenance  and  education  of  the  testator's  children  and  the  sup- 
port of  his  father  if  he  becomes  dependent,  but  having  no  power 
conferred  by  the  will  to  sell  or  convey,  has  no  authority  to  mort- 
gage the  property  to  raise  money  to  establish  or  maintain  her 
second  husband  in  business. 

3.  Same — when  fee  in  ti'UAt  property  descends  as  intestate  property. 
Where  the  contingency  upon  which  the  fee  of  trust  property  should 
vest  in  the  testator's  children  never  happens  and  there  is  no  other 
disposition  of  the  fee  provided  for  in  the  will,  it  descends  to  the 
testator's  heirs-at-law  as  intestate  property  when  the  purposes  of 
the  trust  have  been  fulfilled. 

Writ  of  Error  to  the  Circuit  Court  of  Ogle  county; 
the  Hon.  James  S.  Baume,  Judge,  presiding. 

In  January,  1868,  James  M.  Summers  died  testate  in 
Ogle  county,  leaving  his  widow,  Anna  M.  Summers,  and 
four  children,  Martha  Summers,  Laura  A.  Summers,  Ed- 
ward Summers  and  William  Summers.  His  will  was  ad- 
mitted to  probate  on  the  18th  day  of  February,  1868,  and  • 
was  as  follows: 

'*In  the  name  of  Ood,  Amen. — I,  James  M.  Summers,  of 
the  town  of  Polo,  in  the  county  of  Ogle  and  State  of  Illi- 
nois, of  the  age  of  thirty-five  years,  and  being  of  sound 
mind  and  memory,  do  make,  publish  and  declare  this  my 
last  will  and  testament  in  manner  following,  that  is  to  say: 

191-13 
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''First — I  give  and  bequeath  to  my  beloved  wife,  Anna 
M.  Summers,  all  my  estate,  whether  real,  personal  or 
mixed,  to  be  used  by  her  for  her  own  support  and  for 
the  maintenance  and  education  of  my  children  as  here- 
in named,  to-wit,  Laura  A.  Summers,  Edward  Summers, 
Martha  A.  Summers  and  William  Summers. 

'*Seco7id — It  is  my  will  that  my  wife,  who  is  hereby  con- 
stituted my  executrix,  shall,  in  her  discretion,  bestow 
such  sums  of  money  on  my  father,  from  time  to  time, 
Thomas  J.  Summers,  in  case  of  his  becoming"  so  infirm  by 
age  or  disease  that  he  shall  be  unable  to  support  himself. 

''Third — It  is  my  will  that  in  case  of  the  death  of  my 
wife  before  any  of  my  children  above  named  attain  their 
majority,  that  whatever  of  my  estate  may  be  left  when 
the  youngest  child,  William  Summers,  shall  have  arrived 
at  the  age  of  twenty-one  years,  and  over  and  above  the 
education  and  maintenance  of  my  said  children,  shall  be 
divided  equally  among  them,  share  and  share  alike:  Pro- 
videdy  always,  that  my  said  executrix,  or  a  guardian  to 
said  children  who  may  hereafter  be  chosen  or  appointed, 
shall  have  the  power  to  pay  to  such  one  as  they  become 
of  age,  such  sums  as  in  their  discretion  my  estate  shall 
then  enable  them  to  pay. 

"Fourth — I  hereby  appoint  my  said  wife,  Anna  M.  Sum- 
mers, sole  executrix  of  this  may  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  made. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  this  24th  day  of  December,  A.  D.  1867.  And  I  also 
further  will  that  my  said  executrix  need  not  give  bond 
for  the  execution  of  this  my  last  will  and  testament." 

The  widow  qualified  and  has  been  acting  as  such  ex- 
ecutrix ever  since. 

The  testator,  at  the  time  of  his  death,  owned,  in  addi- 
tion to  certain  personal  property,  five  lots  in  Polo,  in 
said  county,  two  of  which  are  in  controversy  in  this  case. 
In  1872  the  widow  married  Martin  Grim,  who  was  carry- 
ing on  the  business  of  a  merchant  tailor.  In  1874,  needing 
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money  in  said  business,  he  procured  a  loan  of  $650  from 
the  defendant  in  error,  Harriet  J.  Higley,  and  with  his 
wife,  Anna  M.,  executed  and  delivered  to  said  Harriet  a 
promissory  note  for  that  amount,  payable  two  years  after 
its  date,  with  interest  at  the  rate  of  ten  per  cent  per  an- 
num. To  secure  the  payment  of  this  note  said  Anna  M. 
Grim,  and  he,  as  her  husband,  gave  a  mortgage  on  said 
two  lots, — that  is,  lots  10  and  11,  in  block  1,  in  Water- 
bury's  addition  to  the  town  of  Polo.  The  money  was  not 
procured  or  used  for  any  purpose  mentioned  in  the  will, 
but  only  for  the  use  of  Martin  Grim  in  his  business.  The 
note  not  having  been  paid,  the  defendant  in  error,  on 
March  20,  1882,  filed  her  bill  of  complaint  in  the  Ogle 
circuit  court  to  foreclose  the  same.  Anna  M.  and  Martin 
Grim,  her  husband,  and  the  above  named  Martha  A.  Sum- 
mers, were  made  defendants.  Said  Anna  M.  Grim  and 
said  Martha  A.  Summers  answered  the  bill,  admitting 
the  mortgage  but  denying  that  it  became  or  was  a  lien 
upon  the  property  therein  described.  Said  Martha  A. 
Summers  also  filed  a  cross-bill,  setting  up  the  will  and 
alleging  that  her  mother,  said  Anna  M.,  had  no  legal  au- 
thority to  make  said  mortgage,  and  that  the  same  was  a 
cloud  on  the  title  of  herself  and  her  brothers  and  sisters 
to  said  lots.  Issues  were  made  on  the  bill  and  cross-bill. 
The  cause  was  continued  many  years,  until  the  youngest 
child  reached  his  majority.  The  court,  on  the  hearing 
at  the  April  term,  1900,  found  there  was  due  on  the  note 
$1755,  and  that  the  complainant  was  entitled  to  foreclos- 
ure, and  dismissed  the  cross-bill  and  entered  a  decree  of 
foreclosure  and  sale  as  prayed.  The  said  Martha  A.  Sum- 
mers and  Anna  M.  Grim  then  sued  out  this  writ  of  error 
to  reverse  the  decree. 

Francis  Bacon,  and  Fred  Zick,  for  plaintiffs  in  error. 

J.  C.  Seyster,  and  James  W.  Allaben,  for  defendant 
in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

By  the  decree  construing  the  will  the  chancellor  held 
that  "the  said  Anna  M.  Grim,  upon  the  death  of  said 
James  M.  Summers,  became  vested  of  the  title  in  fee 
simple  in  jsaid  lands,  subject  to  the  conditional  limita- 
tions that  in  case  of  her  death  before  any  of  the  testa- 
tor's children  had  attained  their  majority,  then  such  fee 
simple  would  be  cut  down  to  a  life  estate,  and  the  re- 
mainder, at  her  death,  would  vest  in  said  children,"  but 
held  also  "that  all  of  said  children  having  attained  their 
majority  in  the  lifetime  of  said  Anna  M.  Grim,  the  said 
Anna  M.^Grim,  by  virtue  of  said  will,  became  vested  and 
is  now  vested  with  the  fee  simple  absolute  in  said  land, 
subject  to  said  mortgage."  If  this  is  the  proper  con- 
struction of  the  will,  the  plaintiff  in  error  Martha  A. 
Summers  had  no  interest  in  the  property  and  cannot  be 
heard  to  question  the  correctness  of  the  decree  foreclos- 
ing the  mortgage.  But  we  cannot  so  construe  the  will. 
It  is  clear  to  our  minds  that  by  the  first  provision  of  the 
will,  which  devises  the  property  to  the  widow,  the  tes- 
tator intended  to  devise, -and  did  devise,  the  property  to 
her  in  trust  for  certain  specified  uses, — that  is,  for  her  own 
support  and  for  the  maintenance  and  education  of  their 
children  named  in  the  will.  The  fact  that  she  is  benefi- 
ciary as  well  as  trustee  does  not  defeat  the  trust.  (1  Perry 
on  Trusts,  sec.  59.)  The  property  is  given  to  her  to  be 
used  by  her  for  those  purposes.  It  seems  to  us  the  lan- 
guage is  as  plain  as  it  would  have  been  had  it  stated 
in  express  terms  that  the  property  was  given  to  her  in 
trust,  and  then  had  stated  the  uses  to  which  it  was  to 
be  devoted. 

Section  13  of  the  act  concerning  conveyances  (Hurd's 
Stat.  1899,  p.  405,)  provides  that  "every  estate  in  lands 
which  shall  be  granted,  conveyed  or  devised,  although 
other  words  heretofore  necessary  to  transfer  an  estate  of 
inheritance  be  not  added,  shall  be  deemed  a  fee  simple 
estate  of  inheritance,  if  a  less  estate  be  not  limited  by 
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express  words,  or  do  not  appear  to  have  been  granted, 
conveyed  or  devised  by  construction  or  operation  of  law." 
While  the  provisions  of  the  will  do  not  contain  any  words 
of  inheritance,  still  said  Anna  would,  under  the  statute, 
have  taken  an  estate  in  fee  simple  absolute  in  the  prop- 
erty afterward  mortgaged  by  her,  if  it  did  not  appear 
by  the  will  that  a  less  estate  had  been  devised  to  her. 
But  it  does  appear  that  the  property  was  devised  to  her 
upon  certain  trusts  which  are  declared  in  the  instrument. 
This  is  made  clearer  by  the  third  paragraph  of  the  will, 
which  provides  that  in  case  of  her  death  before  any  one 
of  the  children  reaches  his  or  her  majority,  whatever 
of  the  estate  may  remain  when  the  youngest  child,  Wil- 
liam Summers,  shall  reach  twenty-one  years  of  age,  over 
and  above  the  amount  consumed  in  the  maintenance  and 
education  of  said  children,  is  to  be  equally  divided  be- 
tween them.  Although  the  trustee  might  be  dead,  the 
trust  would  continue  until  the  youngest  child  should  reach 
his  majority,  and  until  that  time  he  would  have  a  bene- 
ficial interest  in  it  for  his  maintenance  and  education. 
The  will  also  provided  that  the  property  might  be  further 
diminished  by  payments  out  of  it,  to  each  child  as  he 
or  she  became  of  age,  of  such  sums  as  the  amount  of  the 
estate  would,  in  the  discretion  of  the  one  then  appointed 
to  execute  the  trust,  enable  him  to  make.  But  this  makes 
it  clearer  that  the  testator  intended  that  eventually  the 
property  should  go  to  his  children. 

We  are  of  the  opinion,  also,  that  a  trust  is  declared 
by  the  second  paragraph  in  favor  of  Thomas  J.  Summers, 
the  father  of  the  testator.  By  this  provision  the  testator 
declares,  in  effect,  that  it  is  his  will  that  his  wife  shall 
bestow  upon  his  father,  from  time  to  time,  in  case  of  his 
becoming  so  infirm  by  age  or  disease  as  to  be  unable  to 
support  himself,  such  sums  of  money  as  in  her  discretion 
she  shall  deem  necessary  for  his  support. 

Such  are  the  trusts  declared  by  the  will,  and  the  prop- 
erty is  to  be  used  to  carry  them  into  effect.     It  is  to  be 
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noted  that  no  power  of  sale  is  given  to  the  trustee  nor 
power  to  mortgage  the  property  for  any  purpose,  and 
while,  if  it  became  necessary,  in  carrying  out  the  provi- 
sions of  the  will,  to  sell  the  real  estate,  a  court  of  equity 
would  have  the  power  to  authorize  the  trustee  to  sell  and 
convey  the  fee,  we  are  of  the  opinion  the  will  conferred 
no  power  on  the  trustee  to  sell  or  to  convey,  by  deed  or 
mortgage.  She  was  authorized  to  use  the  property  for 
the  purposes  mentioned, — not  to  sell  or  mortgage  it.  She 
could  reside  upon  it  with  her  children,  or  rent  it,  or  make 
any  proper  use  of  it  To  mortgage  it  to  raise  money  to 
establish  or  maintain  her  husband,  Grim,  in  business, 
was  wholly  unauthorized,  and  the  mortgage  was  without 
force,  and  should  have  been  so  declared. 

The  contingency  upon  which  the  property  was  to  be 
equally  divided  among  the  children  when  the  youngest 
child  should  reach  his  majority,  as  provided  in  the  third 
clause,  never  happened  and  cannot  happen  hereafter,  in- 
asmuch as  that  period  has  passed  and  the  said  Anna  M. 
Grim  is  still  alive.  There  is  no  other  provision  in  the 
will  disposing  of  the  property,  or  what  may  be  left  of  it 
after  the  termination  of  the  trust.  The  fee  not  having 
been  devised  except  for  the  purposes  of  the  trust,  we  are 
of  the  opinion  that  it  descended  to  the  testator's  heirs- 
at-law  as  intestate  estate,  subject  to  the  trust,  in  the 
same  manner  it  would  have  done  had  there  been  no  will, 
and  said  James  M.  Summers  had  by  deed  conveyed  the 
property  to  his  wife  in  trust  for  the  same  uses.  It  is 
probable,  from  the  terms  of  the  will,  that  the  testator 
believed  that  the  complete  execution  and  satisfaction 
of  the  trusts  created  would  consume  the  estate.  But  be 
that  as  it  may,  it  remains  true  that  the  fee  was  not  other- 
wise devised  than  in  trust  for  the  uses  mentioned. 

It  follows  that  Anna  M.  Grim  had  no  title  which  she 
could  convey,  by  mortgage  or  otherwise,  for  the  benefit 
of  her  husband,  Martin  Grim,  and  that  the  court  below 
erred  in  decreeing  a  foreclosure  of  the  mortgage.     The 
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struct  the  jury  to  tind  the  defendant  not  guilty.  Coun- 
sel for  appellant  have  argued  this  branch  of  the  case  at 
great  length  and  have  fully  reviewed  the  evidence.  We 
have  carefully  read  the  evidence,  and  it  is  clear  to  us 
that  while  it  was  conflicting  there  was  evidence  before 
the  jury  fairly  tending  to  prove  the  cause  of  action  al- 
leged in  the  declaration.  Its  probative  force  was  a  ques- 
tion for  the  jury  and  the  trial  court,  and  finally  for  the 
Appellate  Court. 

At  the  instance  of  the  plaintiff  the  court  g'ave  to  the 
jury  this  instruction: 

'The  jury  are  not  necessarily  bound  to  believe  any- 
thing to  be  a  fact  because  a  witness  has  stated  it  to  be  so, 
provided  the  jury  believe,  from  the  evidence,  that  such 
witness  is  mistaken  or  has  sworn  falsely  as  to  such  fact." 

The  point  made  ag'ainst  the  instruction  is,  that  it  failed 
to  state  correctly  the  rule  by  which  the  jury  should  have 
been  governed  in  determining  the  credit  to  be  given  to 
the  different  witnesses  who  testified  in  the  case.  We  do 
not  understand  from  this  instruction  that  its  object  was 
to  state  the  well  known  rule  on  this  subject  at  all.  The 
instruction  could  not  have  been  of  much  importance  in 
the  case,  for  it  would  not  be  at  all  probable  that  jurors 
would  believe  any  particular  thing  testified  to  by  a  wit- 
ness as  a  fact  to  be  a  fact,  which,  from  all  the  evidence 
before  them,  they  believed  was  not  a  fact.  It  was  limited 
to  a  particular  fact  in  the  case,  and  did  not  extend  to  or 
bear  upon  the  rule  by  which  the  credibility  of  witnesses 
should  be  determined. 

Other  criticisms  are  made  on  the  rulings  of  the  court 
respecting^  other  instructions,  which  we  have  considered 
but  find  not  to  be  of  sufficient  importance  to  require  com- 
ment here. 

Finding  no  error  in  the  record  the  judgment  will  be 

^"^     '  Judgment  affirmed. 
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Daniel.  H.  Tolman 

V. 

Julius  S.  Salomon  et  cU. 
Opinion  filed  June  19, 1901, 

1.  Taxes — tax-payer  is  entitled  to  notice  of  a  re-asseasment.  If  a  tax- 
payer makes  out  and  delivers  to  the  assessor  a  list  of  his  taxable 
property,  with  the  valuation  thereof,  and  such  schedule  and  valuation 
are  accepted  by  the  assessor  as  correct,  they  cannot  afterward  be  altered 
or  chang-ed  without  notice  to  the  tax-payer. 

2.  Same — assessor  is  not  hound  to  accept  taa>-payer^s  valuaiion  of  prop- 
ei'ty.  The  assessor  is  not  bound  to  accept  the  tax-payer's  valuation 
of  his  property  as  correct,  and  if  he  does  not  accept  it  he  is  not 
required  to  give  notice  to  the  tax-payer  of  changes  in  valuation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  A.  H.  Chetlain,  Judge,  presiding. 

Cox,  Heldman  &  Shortle,  for  appellant. 

Julius  A.  Johnson,  County  Attorney,  and  Prank  L. 
Shepard,  Assistant  County  Attorney,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant  filed  his  bill  in  the  superior  court  of  Cook 
county  against  appellees,  the  tax  collectors  of  the  towns 
of  North  Chicago  and  South  Chicago,  and  Samuel  B.  Ray- 
mond, county  treasurer  of  Cook  county,  praying  for  an 
injunction  against  the  collection  of  taxes  claimed  to  be 
due  from  appellant  on  his  personal  property  in  said  towns 
for  the  year  1900.  Appellees  filed  a  general  demurrer 
to  the  bill,  and  in  open  court  waived  all  objections  and 
causes  of  demurrer  because  of  misjoinder  of  defendants, 
and  submitted  the  demurrer  upon  the  single  question 
whether  the  bill  stated  equitable  grounds  for  the  relief 
prayed  for.  The  court  sustained  the  demurrer,  and  ap- 
pellant standing  by  his  bill,  it  was  dismissed  for  want 
of  equity. 
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The  material  facts  stated  in  the  bill  and  admitted  by 
the  demurrer  are,  that  complainant,  who  resides  in  the 
town  of  North  Chicago  and  has  his  office  in  the  town  of 
South  Chicago,  on  April  16, 1900,  made,  signed  and  swore 
to  a  schedule  of  his  personal  property  located  in  the 
town  of  North  Chicago  and  a  like  schedule  of  his  prop- 
erty located  in  the  town  of  South  Chicago.  These  sched- 
ules contained  a  complete  statement  of  the  personal 
property  owned  by  him  on  April  1,  1900,  in  said  towns, 
respectively,  and  in  said  schedules  he  gave  a  full  fair 
cash  value  of  the  articles  therein  mentioned,  as  provided 
by  the  statute.  The  value  of  the  property  in  the  town 
of  North  Chicago,  as  stated  by  complainant,  was  J600, 
and  of  the  property  in  the  town  of  South  Chicago  $500. 
On  said  day  he  delivered  the  schedules  to  the  board  of 
assessors  of  Cook  county,  and  the  board  afterward  met 
on  the  third  Monday  of  June,  1900,  for  the  purpose  of  re- 
vising the  assessments  of  personal  property,  and  placed 
the  value  of  complainant's  property  in  the  town  of  North 
Chicago  at  $20,000  and  in  the  town  of  South  Chicago  at 
$5000,  increasing  the  valuation  above  that  given  by  com- 
plainant. No  notice  of  this  act  was  given  to  complain- 
ant, and  he  never  knew  that  the  valuation  of  his  property 
had  been  increased  above  that  given  by  him  until  the 
months  of  December,  1900,  afid  January,  1901, — too  late 
to  apply  to  the  board  of  review. 

The  law  creates  a  board  of  assessors  for  counties  of 
the  population  of  Cook,  and  the  board  has  the  powers 
and  is  required  to  perform  the  duties  of  township  assess- 
ors under  the  law.  By  section  17  of  the  act  for  the  as- 
sessment of  property  the  assessor  is  required  to  furnish 
to  each  person  a  printed  blank  schedule  for  his  property, 
with  a  printed  notice  that  the  schedule  must  be  filled 
out,  sworn  to  and  returned,  and  that  such  person  is  to 
give  the  full  fair  cash  value  of  the  articles  mentioned  in 
the  schedule.  Complainant  complied  with  the  notice  and 
made  return  of  his  property  with  his  estimate  of  the  fair 
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cash  value  thereof.  It  has  constantly  been  held  that 
where  a  property  owner  so  makes  out  and  delivers  to 
the  assessor  a  list  of  his  taxable  property  with  the  valua- 
tion thereof,  and  the  schedule  and  valuation  are  accepted 
by  the  assessor  as  correct,  they  cannot  afterward  be  al- 
tered or  changed  without  first  giving"  notice  to  the  party 
assessed.  (Cleghorn  v.  Postehvaite,  43  111.  428;  McConkey  v. 
Smith,  73  id.  313;  First  Nat.  Bank  of  Shawneetoion  v.  Cook,  77 
id.  622;  Camp  v.  Simpson,  118  id.  224;  Huling  v.  Ehrich,  183 
id.  315;  Ayers  v.  Widmayer,  188  id.  121.)  There  can  be  noth- 
ing in  the  nature  of  a  re-assessment  without  notice  to  the 
party  affected.  There  is  some  argument  about  changes 
in  the  statute  at  different  times,  but  the  rule  would  be 
the  same  under  any  statute.  Every  property  owner  has 
a  right  to  a  hearing  in  such  a  case,  and  an  assessor  can 
not  secretly  re- assess  such  owner  without  giving  him  an 
opportunity  to  contest  the  justipe  of  the  change.  (Cooley 
on  Taxation,  266;  Desty  on  Taxation,  596.)  That  rule  is 
founded  on  the  plainest  principles  of  justice  and  is  en- 
forced by  the  guaranties  of  the  constitution.  The  bill, 
however,  in  this  case  does  not  raise  any  question  of  re- 
assessment or  an  increase  of  assessment,  and  does  not 
show  that  the  valuations  fixed  by  the  complainant  were 
ever  accepted  by  any  assessor  or  deputy  or  the  board  of 
assessors.  A  property  owner  has  the  right  to  give  his 
estimate  of  the  value  of  his  property,  but  the  law  re- 
quires that  the  assessor  shall  thereupon  assess  the  value 
of  such  property  and  enter  the  valuation  in  his  books. 
The  assessor  is  to  determine  and  fix  the  fair  cash  value 
of  all  items  of  personal  property.  If  he  accepts  and 
adopts  the  valuation  of  the  property  owner  he  cannot 
change  it  without  notice  to  such  owner;  but,  so  far  as 
appears,  there  was  but  one  assessment,  and  complain- 
ant's valuation  was  never  accepted,  and  there  was  no  in- 
crease or  modification  of  the  value  first  fixed  under  the 
statute.  The  court  was  right  in  sustaining  the  demurrer. 
The  decree  is  affirmed.  -^^^^  affirmed. 
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Charrie  a.  Bacon  et  al. 

v. 

The  National  German- American  Bank  of  St.  Paul. 

Opinion  filed  June  19, 1901. 

1.  Mortgages — an  indebtedness  to  be  secured  is  essential  to  the  existence 
of  a  mortgage.  It  is  essential  to  the  existence  of  a  mortgage  that 
there  be  some  Indebtedness  to  be  secured  thereby,  or  some  obliga- 
tion to  pay  money  or  perform  some  act  or  duty. 

2.  Same — what  tends  to  show  that  deed  wcw  not  intended  as  a  mortgage. 
Evidence  that  the  grantee  in  a  quit-claim  deed  refused  to  take  a 
mortgage  upon  the  property  when  approached  upon  the  subject, 
tends  to  show  that  the  quit-claim  deed  to  him  and  his  agreement 
to  re-sell  were  not  intended  by  him  merely  as  a  mortgage. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  W.  Clifford,  Judge,  presiding. 

The  appellee,  the  National  German- American  Bank 
of  St.  Paul,  Minnesota,  claiming  title  in  fee  simple  to  a 
certain  96^  acre  tract  of  land  in  Cook  county,  derived 
through  mesne  conveyances  from  the  United  States  gov- 
ernment, filed  its  bill,  making  the  appellants,  Charrie  A. 
Bacon  and  others,  parties  thereto,  to  establish  its  title 
under  the  Burnt  Records  act.  Appellants  appeared  and 
answered  the  petition,  alleging  that  they  are  the  equi- 
table owners  of  the  premises, — the  appellants  Charrie  A. 
Bacon  and  Sarah  L.  Rogers  as  tenants  in  common  of  the 
east  half  thereof,  and  appellants  Joseph  K.  Bacon  and 
Charles  P.  Coleman  as  tenants  in  common  of  the  west 
half  thereof, — and  claiming  that  the  interest  of  the  peti- 
tioner therein  is  that  of  mortgagee,  only. 

The  relations  of  the  various  parties  to  the  premises 
are  as  follows:  In  1889  Frank  K.  Bacon  purchased  the 
property  from  William  C.  Goudy,  executor  of  the  estate 
of  Lavinia  C.  Puller,  for  $35,000,  and  gave  a  purchase 
money  mortgage  for  $26,250  to  said  Goudy,  covering  the 
whole  of  the  premises.     In  November,  1889,  Charrie  A. 
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Bacon  and  Sarah  L.  Rogers,  appellants  herein,  by  mesne 
conveyances  had  become  the  owners  of  the  east  half,  and 
Joseph  K.  Bacon  and  Charles  P.  Coleman,  appellants, 
had  become  the  owners  of  the  west  half  of  the  premises. 
In  1892  Joseph  K.  Bacon  and  Charles  P.  Coleman  gave  a 
mortgage  to  appellee  on  their  west  half  of  the  land  to 
secure  their  note  of  $20,000,  this  second  mortgage  being 
subject  to  the  Goudy  mortgage  on  the  whole  premises. 
In  1894  proceedings  were  commenced  by  the  administra- 
tor de  bonis  non  of  the  estate  of  Lavinia  C.  Puller  to  fore- 
close the  Goudy  mortgage.  Appellee,  as  holder  of  the 
second  mortgage  on  a  portion  of  the  premises,  was  made 
a  party  to  the  foreclosure  proceeding,  and  in  1895,  after 
certain  negotiations,  conducted  on  the  one  hand  by  George 
V.  Bacon  in  behalf  of  his  wife,  Charrie  A.  Bacon,  and  of 
Sarah  L.  Rogers,  and  on  behalf  of  the  bank  by  James  W. 
Lnsk,  president  thereof,  Mr.  Lusk,  in  his  own  name  but 
as  agent  for  appellee,  purchased  the  Goudy  mortgage  for 
$25,000.  Afterward,  in  November,  1895,  pursuant  to  the 
negotiations  with  Mr.  Lnsk,  appellants  Charrie  A.  Bacon 
and  Sarah  L.  Rogers  conveyed  all  their  interests  in  the 
land  by  quit -claim  deeds  to  James  W.  Lusk.  At  that 
time  and  as  part  of  that  transaction  Lnsk  executed  and 
delivered  to  Charrie  A.  Bacon  and  Sarah  L.  Rogers  an 
agreement,  which  provided  that  they  might  purchase 
from  him  the  east  half  of  the  tract  upon  payment  to  him, 
on  or  before  the  time  limited  therein,  one-half  of  all  that 
it  had  cost  him  to  obtain  title  to  the  whole  tract, — which 
included  one-half  of  the  amount  paid  for  the  Goudy  mort- 
gage and  one-half  of  the  expense  incurred  in  relation 
thereto, — and  one-half  of  all  money  that  might  be  paid 
out  on  account  of  the  premises  between  the  date  of  the 
contract  and  the  date  when  appellants  should  exercise 
their  option,  together  with  ten  per  cent  interest  thereon. 
About  eleven  months  later  this  agreement  was  canceled 
and  a  new  one  made,  which  contained  the  additional  re- 
quirement that  these  appellants  should  pay  to  the  ap- 
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pellee  bank  a  note  of  $700  signed  by  George  V.  Bacon  and 
Charrie  A.  Bacon.  At  about  the  same  time  of  the  delivery 
of  the  deeds  by  Charrie  A.  Bacon  and  Sarah  L.  Rogers, 
the  appellants  Joseph  K.  Bacon  and  Charles  P.  Coleman 
also  made  and  delivered  quit-claim  deeds  of  their  west 
half  of  the  land  in  controversy  to  Lusk.  As  part  of  that 
transaction  Lusk  surrendered  their  second  mortgage  note 
to  them  and  canceled  the  indebtedness,  and  gave  to  them 
an  option  contract  similar  to  the  one  given  to  the  other 
two  appellants,  except  that  in  case  they  elected  to  pur- 
chase they  should  pay  $10,000  in  addition  to  one-half  of 
the  amount  it  had  cost  the  appellee  to  secure  title  to  the 
premises,  together  with  eight  per  cent  interest  thereon. 
After  the  purchase  of  the  Goudy  mortgage  by  Lusk  the 
foreclosure  proceedings  were  continued,  and  the  premises 
were  bought  in  by  Lusk,  for  appellee,  at  the  master's 
sale  under  the  foreclosure  decree,  and  the  certificate  of 
purchase  was  issued  to  him  in  January,  1896.  The  option 
contracts  were  from  time  to  time  extended,  and  finally 
expired  July  1, 1899.  Shortly  before  the  time  finally  lim- 
ited, the  contracts  were  filed  for  record  in  Cook  county. 
The  defendants  insisted  by  their  answers  that  these  con- 
tracts and  said  quit-claim  deeds  amounted  to  mortgages. 
The  cause  was  referred  to  the  master.  Evidence  was 
heard  by  him  upon  the  issues  raised,  and  his  conclusion 
that  the  deeds  and  option  contracts  did  not  constitute 
mortgages  was  reported  to  and  confirmed  by  the  circuit 
court,  a  decree  being  entered  thereon  in  accordance  with 
the  prayer  of  the  petition.  From  that  decree  appellants 
now  prosecute  this  appeal,  contending  the  quit-claim 
deeds  to  Lusk,  though  absolute  in  form,  were  intended  to 
be  mortgages,  merely;  that  the  deeds  and  contracts  exe- 
cuted by  Lusk  to  appellants  were  parts  of  one  and  the 
same  transaction,  and  amount,  in  equity,  to  mortgages 
of  the  lands  in  controversy. 

BrougiIam  &  Edgerton,  for  appellants. 
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Henry  A.  Gardner,  and  Henry  L.  Stern,  for  ap- 
pellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

The  only  question  presented  by  this  appeal  is,  do  the 
transactions  referred  to  in  the  foreg^oing"  statement  of 
the  case  amount  only  to  mortgages,  or  were  they  con- 
ditional sales,  subject  to  be  defeated  in  case  appellants 
should  exercise  the  privilege  of  re-purchase  granted  by 
the  option  contracts? 

The  cause  was  heard  by  the  master,  and  his  conclu- 
sions of  fact  were  in  favor  of  the  contention  of  the  appel- 
lee, and  the  circuit  court,  after  a  hearing  on  exceptions  to 
his  report,  approved  those  conclusions.  We  have  care- 
fully examined  the  record,  and  think  the  conclusions  of 
the  master  and  chancellor  are  correct  and  fully  author- 
ized by  the  weight  of  the  evidence. 

It  appears  from  the  testimony  of  George  V.  Bacon, 
husband  of  appellant  Charrie  A.  Bacon,  who  acted  for 
his  wife  and  Sarah  L.  Rogers  in  the  negotiations  with 
Mr.  Lusk  looking  to  the  taking  up  of  the  Goudy  mort- 
gage by  the  latter,  that  he  (Bacon)  asked  that  the  bank 
take  a  mortgage  on  the  east  half  of  the  land  to  secure 
the  payment  to  it  of  one-half  of  the  amount  necessary  to 
buy  the  first  mortgage.  This  the  bank  declined  to  do, 
but  insisted  that  quit-claim  deeds  be  given.  This  would 
seem  to  clearly  indicate,  according  to  appellants'  own 
evidence,  that  the  bank  did  not  intend  the  transaction 
should  be  considered  as  a  mortgage,  merely.  Again,  the 
bank,  being  the  holder  of  a  second  mortgage  on  the  west 
half  of  the  property,  might  well  desire  to  protect  itself 
by  buying  in  the  first  mortgage,  but  except  for  the  pur- 
pose of  protecting  such  second  mortgage  and  curing  any 
possible  defect  in  the  foreclosure  of  the  first  or  Goudy 
mortgage  there  was  no  substantial  reason  why  it  should 
desire  the  quit-claim  deeds.     There  were  reasons,  how- 
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ever,  why  the  appellants  should  be  willing  to  give  the 
deeds  and  receive  an  option  to  re-purchase.  At  that 
time  the  Goudy  mortgage  was  in  process  of  foreclosure. 
In  order  to  redeem  from  a  foreclosure  sale  the  owners  of 
either  half  of  the  property  would  have  to  pay  the  full 
amount  of  the  foreclosure  decree,  which  amounted  to 
about  $32,000,  whereas  by  giving  the  deeds  and  taking  the 
options  to  re-purchase,  the  owners  of  either  half  would 
have  to  pay  less  than  one-half  of  the  amount  necessary 
to  redeem  their  half,  and  under  the  original  contract  ob- 
tained a  longer  time  to  re-purchase  than  the  law  would 
give  them  to  redeem. 

There  is  another  aspect  of  the  case  which  is  conclu- 
sive against  the  contention  of  appellants.  At  the  time 
of  the  giving  of  the  quit-claim  deeds,  Charrie  A.  Bacon 
and  Sarah  L.  Rogers  were  not  indebted  to  appellee,  nor 
did  they  become  indebted  to  it,  nor  did  they  make  any 
agreement  to  pay  to  it  a  single  dollar.  Appellee  had 
no  pecuniary  claims  whatever  against  either  of  them. 
Joseph  K.  Bacon  and  Charles  P.  Coleman  were  indebted 
to  the  bank  in  the  sum  of  $20,000,  but  that  indebtedness 
was  canceled  when  the  quit-claim  deeds  were  given  to 
Lusk  by  them,  so  that  there  was  no  indebtedness  from 
either  of  them  upon  which  to  base  a  mortgage.  It  is  well 
settled  that  it  is  essential  to  the  creation  and  existence 
of  a  mortgage  that  there  be  some  indebtedness  to  be  se- 
cured thereby,  or  some  obligation  to  pay  money  or  per- 
-form  some  act  or  duty.  When  the  debt  is  extinguished 
the  mortgage  becomes  null  and  void.  Bue  v.  Dole,  107  111. 
275;  Burgett  v.  Osborne,  172  id.  227. 

We  are  clearly  of  the  opinion  that  the  court  below 
committed  no  error  in  its  decree  in  favor  of  appellee's 
contention,  and  it  will  accordingly  be  affirmed. 

Decree  affirmed. 
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Henry  H.  Gage 

17. 

The  City  of  Chicago. 

Opinion  filed  JunA  19, 1901. 

1.  Special  ASSESSMENTS—ic^n  sewer  ordinance  is  void  for  failure 
of  description.  An  ordinance  for  a  sewer  is  void  which  fixes  the 
starting  point  of  such  sewer  at  the  connection  with  another  sewer 
in  a  certain  cross-street,  whereas  it  appears  from  the  ordinance 
itself  that  the  sewer  on  such  cross-street  stops  at  a  point  a  block 
away  from  the  point  of  connection  specified. 

2.  Same — city  cannot  arbitrarily  provide  for  puUing  in  house  connec- 
tion slants.  A  city  has  no  power  to  provide  that  "house  connection 
slants"  be  placed  on  both  sides  of  a  sewer  opposite  each  twenty 
feet  of  lot  f rontag-e,  where  the  property  affected  is  divided  into 
lots  having  a  greater  frontage  than  twenty  feet. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Frank  Scales,  Judge,  presiding. 

This  is  a  special  assessment  proceeding  to  pay  the 
cost  of  a  connected  system  of  sewers  in  the  city  of  Chi- 
cago. The  ordinance,  providing  for  such  connected 
system  of  sewers,  was  passed  by  the  city  council  on  No- 
vember 2, 1891.  Petition  was  filed  in  the  county  court  of 
Cook  county  on  November  25, 1891,  to  which  was  attached 
a  certified  copy  of  the  ordinance,  alleging  that  the  com- 
missioners, appointed  by  the  common  council  to  make  an 
estimate  of  the  cost  of  the  improvement  contemplated 
by  the  ordinance,  theretofore  on  November  9,  1891,  made 
a  report  to  the  council,  (which  was  afterwards  approved 
by  it),  estimating  the  cost  at  $14,406.65,  the  copy  of  the 
report  being  annexed  to  the  petition  and  made  a  part 
thereof.  The  petition  prayed  for  an  assessment  of  the 
cost  of  tlje  improvement  in  the  manner  prescribed  by  law. 
An  order  was  made  by  the  court  on  November  25,  1891, 
appointing  commissioners  to  make  the  assessment.  The 
assessment  roll  was  filed  on  January  28,  1892.  On  Febru- 
ary 8,  1892,  the  plaintiff  in  error  entered  his  appearance, 
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and  filed  his  objections  to  the  confirmation  of  the  special 
assessment.  On  May  27,  1892,  hearing  upon  the  objec- 
tions of  the  plaintiff  in  error  was  passed,  and  it  was  or- 
dered that  the  cause  proceed,  and  a  jury  come.  On  May 
28, 1892,  the  jury  returned  their  verdict,  finding  the  issues 
for  the  petitioner,  the  city  of  Chicago,  and  that  the  prop- 
erty of  the  objector  was  not  assessed  more  or  less  than 
it  would  be  benefited  by  the  improvement,  nor  more  or 
less  than  its  proportionate  share  of  the  cost  of  the  im- 
provement. On  June  1,  1892,  the  cause  came  on  to  be 
heard  on  the  assessment  roll,  and  the  objections  thereto; 
and,  by  agreement,  a  trial  by  jury  was  waived,  and  the 
cause  was  submitted  to  the  court  for  trial  without  a  jury; 
and  the  court  overruled  said  objections,  and,  thereupon, 
on  motion  of  the  attorney  of  the  city  of  Chicago,  it  was 
ordered  and  adjudged  by  the  court  that  said  assessment 
and  all  proceedings  therein  be  and  the  same  were  there- 
by confirmed,  and  that  the  clerk  of  the  court  certify  the 
same,  together  with  the  judgment,  to  the  city  collector, 
as  required  by  law.  Afterwards,  on  March  28,  1899,  a 
judgment  was  entered  by  the  court,  by  the  terms  of  which, 
after  reciting  that  no  judgment  had  ever  been  entered 
upon  said  verdict,  it  was,  upon  motion  of  the  petitioner, 
further  adjudged  and  decreed  that  judgment  of  confirma- 
tion be,  and  was,  thereby  entered  upon  said  verdict,  con- 
firming said  assessment  roll  as  to  all  such  objections; 
and  it  was  further  thereby  ordered  that  the  clerk  of  the 
court  certify  the  judgment  to  the  city  collector  for  col- 
lection according  to  law. 

The  present  writ  of  error  is  sued  out  for  the  purpose 
of  reviewing  the  said  judgment. 

F.  W.  Becker,  for  plaintiff  in  error. 

Charles  M.  Walker,  Corporation  Counsel,  Robert 
Redfield,  and  William  M.  Pindell,  for  defendant  in 
error. 
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Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Among  the  objections,  made  to  the  confirmation  of 
the  assessment  by  plaintiff  in  error  in  the  county  court, 
■was  the  objection  that  the  ordinance,  lying  at  the  basis  of 
the  assessment,  was  void  for  uncertainty.  The  following 
diagram  shows  the  situation  and  aspect  of  the  proposed 
sewers,  and  the  streets,  through  which  they  were  to  run: 

Dougrlas  Park  Boulevard. 
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Section  1  of  the  ordinance  provides,  "that  a  connected 
system  of  vitrified  tile -pipe  sewers  be  constructed  as  fol- 
lows, to- wit:  In  West  Sixteenth  street  along  the  center 
line  thereof  from  and  connecting  with  the  sewer  in  Cen- 
tral Park  avenue  to  the  west  line  of  Lawndale  avenue; 
in  West  Fifteenth  street  along  the  center  line  thereof 
from  and  connecting  with  the  sewer  in  Central  Park  ave- 
nue to  the  west  line  of  Bonney  avenue;  in  Douglas  Park 
boulevard  along  a  line  thirty  feet  north  of  and  parallel 
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with  the  south  line  thereof  from  and  connecting  with  the 
sewer  in  Central  Park  avenue  to  the  center  line  of  Bon- 
ney  avenue;  and  in  Millard  avenue,  Lawndale  avenue  and 
Bonney  avenue  along*  the  center  line  thereof  from  their 
connections  with  said  sewer  in  West  Sixteenth  street 
to  their  connection  with  said  sewer  in  West  Fifteenth 
street,  and  thence  to  their  connection  with  said  sewer 
in  the  south  side  of  Douglas  Park  boulevard." 

The  streets,  running  north  and  south,  are  Central 
Park,  Millard,  Lawndale  and  Bonney  avenues;  and  the 
streets,  running  east  and  west,  are  Douglas  Park  boule- 
vard. West  Fifteenth  and  West  Sixteenth  streets.  The 
sewer  in  West  Sixteenth  street  is,  by  the  terms  of  the 
ordinance,  to  run  west  to  Lawndale  avenue  only,  while 
the  sewers  in  West  Fifteenth  street  and  Douglas  Park 
boulevard  run  west  to  Bonney  avenue,  which  is  a  block 
farther  west  than  Lawndale  avenue.  As  the  West  Six- 
teenth street  sewer  runs  only  to  Lawndale  avenue,  it  is 
apparent  that  between  Lawndale  and  Bonney  avenues 
there  is  a  hiatus  and  no  sewer.  Hence,  a  sewer  in  Bon- 
ney avenue  could  not  connect  with  the  sewer  in  West 
Sixteenth  street.  The  reference  in  the  ordinance  could 
not  be  to  any  existing  sewer  in  West  Sixteenth  street 
between  Lawndale  and  Bonney  avenues,  nor  to  any  sewer 
to  be  thereafter  constructed  in  West  Sixteenth  street  be- 
tween Lawndale  and  Bonney  avenues,  because  the  ordi- 
nance specifies  that  the  sewers  shall  be  constructed  in 
Millard,  Lawndale  and  Bonney  avenues  along  the  center 
line  thereof  "from  their  connections  with  said  sewer  in 
West  Sixteenth  street."  The  words  "said  sewer"  can  re- 
fer to  nothing  else  than  the  provision  theretofore  made 
in  the  ordinance  for  a  sewer  in  West  Sixteenth  street 
from  Central  Park  avenue  to  Lawndale  avenue.  There- 
fore, the  sewer  referred  to  in  the  ordinance  is  only  the 
sewer  extending  in  West  Sixteenth  street  from  Central 
Park  avenue  to  Lawndale  avenue,  and  not  any  sewer  in 
West  Sixteenth  street  extending  from  Lawndale  avenue 


Digitized  by 


Google 


214  Gage  v.  City  of  Chicago.  [191  IlL 

to  Bonney  avenue.  It  follows,  that  the  sewer  in  Bonney 
avenue  could  not  connect  with  the  sewer  in  West  Six- 
teenth street.  In  view  of  this  uncertainty  we  are  of  the 
opinion,  that  the  ordinance  was  void.  {City  of  Alton  v. 
MiddletorCa  Heirs,  158  111.  442).  As  the  Bonney  avenue  sewer 
has  no  connection  with  the  West  Sixteenth  street  sewer, 
its  point  of  commencement  in  West  Sixteenth  street  is  not 
designated.  Its  starting  point  being  an  unknown  quan- 
tity, neither  its  length  nor  depth  can  be  known,  and  no 
intelligent  bid  could  be  made  for  that  part  of  the  work. 

As  the  sewer  running  south  in  Bonney  avenue  would 
have  no  connection  with  any  sewer  in  West  Sixteenth 
street,  its  outflow  would  make  a  cesspool  of  private  prop- 
erty. The  city  would  have  no  right  to  empty  the  sewage 
upon  private  property.  {Nevins  v.  City  of  Peoria,  41  111.  502). 
The  ordinance  makes  no  provision  for  the  outflow. 

In  addition  to  what  is  said  above,  the  ordinance  pro- 
vides for  "house  connection  slants  of  six-inch  internal 
diameter  to  be  placed  on  both  sides  of  the  sewer  opposite 
each  twenty  feet  of  lot  frontage."  It  sufficiently  appears 
from  the  assessment  roll,  that  the  lots  of  the  plaintiff  in 
error  have  a  frontage  of  about  fifty  feet,  certainly  of  more 
than  twenty  feet.  The  arbitrary  subdivision  of  such  lots 
into  subdivisions  of  twenty-feet  lots  necessarily  increases 
the  expense  of  the  improvement,  and  casts  a  burden  upon 
the  property  in  excess  of  the  benefit  received,  and  is  be- 
yond the  power  of  the  council.  We  have  held  in  a  num- 
ber of  cases,  that  the  city  has  no  power  to  dictate  to  a 
land  owner  how  he  shall  subdivide  his  land,  and  lots  of 
a  greater  frontage  than  twenty  feet  cannot  be  subdivided 
by  the  city  into  lots,  each  having  a  frontage  of  twenty 
feet,  for  the  purpose  of  being  assessed.  {Bickerdike  v.  City 
of  Chicago,  185  111.  280,  and  cases  therein  referred  to). 

For  the  reasons  above  stated,  the  judgment  of  the 
county  court  is  reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed.  Eeversed  and  remanded. 
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Dennis  O'Connell.  'i9i — 215 

V.  211      667 

Martin  A.  O'Conor. 
Opinion  filed  June  19, 1901. 

1.  Equity— ^rownd  of  jurisdiction  of  chancery  to  decree  can4xllation  of 
deed.  The  jurisdiction  of  chancery  to  decree  the  cancellation  of  a 
deed  rests  upon  the  ground  that  it  is  against  conscience  for  the 
party  holding  the  deed  to  retain  it  or  attempt  to  enforce  it  against 
the  complainant,  and  hence  applications  to  cancel  deeds  are  sub- 
ject to  the  maxim  **he  who  seeks  equity  must  do  equity.** 

2.  Same— to^en  deed  should  not  he  canceled  toithoiU  requiring  complain- 
ant to  refund  consideration.  Where  the  deed  sought  to  be  canceled 
is  the  outgrowth  of  a  mortgage  which  complainant,  by  his  repre- 
sentations, procured  to  be  accepted  as  constituting  a  valid  lien 
upon  the  true  title  to  the  property,  thereby  inducing  the  mort- 
gagee to  accept  the  mortgagor's  note  and  surrender  up  a  valid  ob- 
ligation of  the  complainant  for  part  of  the  amount,  relief  should 
not  be  granted  at  the  Instance  of  complainant  except  upon  condi- 
tion that  he  pay  the  defendant  the  sum  of  money  intended  to  be 
secured  by  the  mortgage,  with  interest  from  the  date  thereof. 

Appeal  from  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  Charles  Blanchard,  Judge,  presiding. 

James  J.  Conway,  and  Brewer  &  Strawn,  for  ap- 
pellant. 

Duncan  &  Doyle,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  exhibited  in  the  circuit 
court  of  LaSalle  county  by  the  appellee,  Martin  O'Conor, 
against  the  appellant  and  against  other  persons  who  are 
not  parties  to  this  appeal.  The  bill  alleged  that  the  com- 
plainant, Martin  A.  O'Conor,  (appellee  here,)  stood  seized 
of  the  title  in  fee  to  lot  No.  6,  block  116,  in  the  city  of 
LaSalle;  that  the  appellant  had  caused  to  be  recorded  a 
deed  from  the  master  in  chancery  of  said  LaSalle  county, 
purporting  to  convey  to  him  (the  appellant)  the  said  lot 
in  pursuance  of  a  sale  made  under  a  decree  of  foreclosure 
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entered  in  the  LaSalle  circuit  court,  but  that  said  mas- 
ter's deed  conveyed  no  title  whatever  and  was  a  cloud 
on  appellee's  title.  The  bill  prayed  for  a  decree  cancel- 
ing said  master's  deed  as  a  cloud  on  the  title  of  the  ap- 
pellee. The  parties  to  the  bill  other  than  the  appellant 
were  defaulted.  He  filed  an  answer,  and  on  a  hearing  a 
decree  was  entered  in  accordance  with  the  prayer  of  the 
bill,  and  appellant  has  perfected  this  appeal  to  bring  the 
decree  in  review  in  this  court. 

The  decree  appealed  from  recites  as  the  finding  of  fact 
relative  to  the  title  of  the  appellee,  (complainant  below,) 
that  one  Ellen  O'Conor  (mother  of  appellee)  entered  in- 
to actual  possession  of  the  lot  in  question  in  July,  1874, 
under  the  claim  that  she  was  the  owner  thereof,  and 
continued  in  the  open,  adverse,  notorious,  exclusive  and 
continuous  possession  thereof  for  a  period  of  more  than 
twenty  years,  and  thereby  became  the  owner  of  the  title 
to  the  lot  in  fee  simple,  and  after  the  expiration  of  said 
period  conveyed  the  lot  to  the  appellee  and  delivered  to 
him  the  possession  thereof. 

Ellen  O'Conor,  whose  possession  of  the  said  lot  is 
relied  on  to  establish  the  title  of  appellee  thereto,  was 
the  wife  of  Michael  O'Conor,  now  deceased.  In  1874  (the 
date  of  the  beginning  of  the  alleged  period  of  twenty 
years'  possession  aforesaid)  the  family  consisted  of  the 
husband,  Michael  O'Conor,  the  wife,  said  Ellen  O'Conor, 
and  three  sons  and  a  daughter,  namely,  Martin,  (the  ap- 
pellee,) Thomas,  Patrick  J.  and  Mary  Ann  (now  Keegan). 
The  family  had  previously  lived  on  a  farm  near  LaSalle, 
and  in  1874  a  house  was  built  on  the  lot,  which  was  occu- 
pied by  the  family  as  a  residence.  Michael  O'Conor  lived 
there  with  his  wife  and  their  children,  including  the  ap- 
pellee, until  his  death,  which  occurred  in  1885.  The  posi- 
tion of  the  appellee  is,  the  lot  was  vacant  and  unoccupied 
in  1874,  and  that  the  wife  then  took  possession  of  it,  had 
the  dwelling  house  built  upon  it  out  of  her  own  means, 
and  that  though  the  husband,  wife  and  their  sons  and 
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daughter  resided  in  the  property,  the  possession  and  con- 
trol of  the  property  were  exclusively  in  the  wife  and  that 
she  claimed  to  be  the  owner  thereof. 

In  1868,  some  six  years  prior  to  the  construction  of 
the  house  on  the  lot,  one  Appleton  R.  Hillyer  obtained  a 
tax  deed  for  the  lot.  Whether  he  had  other  claim  of  title 
does  not  appear.  In  1880  Hillyer  conveyed  such  title  or 
interest  as  he  had  to  Mary  A.  O'Conor,  (now  Keegan,) 
a  daug^hter  of  said  Ellen  O'Conor,  and  who  then  resided 
with  said  Michael  and  Ellen,  her  father  and  mother,  in 
the  family  home  on  the  lot.  Mary  A.  held  the  title  so 
acquired  until  1882,  when  she  conveyed  it  to  Patrick  J. 
O'Conor,  her  brother,  an  unmarried  man  of  mature  years, 
who  also  resided  in  the  home  with  his  father,  Michael, 
and  his  mother,  said  Ellen,  and  his  brothers,  the  appel- 
lee and  said  Thomas.  In  May,  1884,  Patrick  J.  mortgaged 
the  lot  to  one  John  O'Connell,  Sr.,  father  of  the  appel- 
lant, to  secure  a  note  in  the  sum  of  $250,  and  in  October, 
1884,  Patrick  J.,  who  still  resided  in  the  same  house  with 
his  father  and  mother  and  the  appellee,  on  said  lot,  exe- 
cuted a  deed  to  said  Ellen  O'Conor,  his  mother,  purport- 
ing to  convey  the  title  to  her.  This  deed  contained  a 
condition  hereinafter  set  forth.  The  mortgage  to  said 
John  O'Connell,  Sr.,  father  of  appellant,  and  the  deed  to 
said  Ellen  O'Conor,  were  duly  recorded  in  order  as  they 
bore  date,  respectively.  A  decree  of  foreclosure,  to  which 
said  Patrick  J.  and  said  Ellen  O'Conor  were  parties,  was 
entered  on  this  mortgage  in  the  circuit  court  of  LaSalle 
county,  and  the  appellant,  Dennis  O'Connell,  purchased 
the  lot  at  the  sale  made  by  the  master  in  chancery  in 
pursuance  of  the  decree,  and  in  default  of  redemption 
received  a  deed  for  the  lot  from  the  master.  The  decree 
in  the  case  at  bar  now  brought  under  consideration  by 
this  appeal  orders  this  master's  deed  be  canceled  of  rec- 
ord and  that  it  be  for  naught  esteemed. 

When  the  mortgage  was  executed  by  Patrick  J.  O'Conor 
to  John  O'Connell,  Sr.,  now  deceased,  the  only  paper 


Digitized  by 


Google 


218  O'CONNELL  V.  O'CONOR.  [IM  DL 

title  to  the  lot,  so  far  as  this  record  discloses,  was  in 
Patrick  J.  He  lived  in  the  house  on  the  lot,  a  member 
of  a  family  composed  of  his  father,  his  mother,  (the  said 
Ellen  O'Conor,)  his  brother  Martin,  (the  appellee,)  and 
Thomas,  another  brother, — the  sister,  Mary  A.,  having- 
intermarried  with  one  John  C.  Keegan  and  removed  to 
the  home  of  her  husband.  Thomas  O'Conor  was  involved 
in  trouble  of  a  criminal  character,  the  exact  nature 
whereof  is  not  clearly  made  known.  He  had  been  con- 
fined in  jail  under  the  charge  against  him,  had  recov- 
ered his  liberty,  but  feared  further  prosecution  under  an 
indictment  against  him,  and  it  was  necessary  to  secure 
money  to  assist  him.  Dennis  O'Connell,  the  appellant, 
and  John  O'Connell,  sons  of  John  O'Connell,  Sr.,  testified 
that  said  Thomas  O'Conor  and  the  appellee,  Martin  A. 
O'Conor,  came  to  the  home  of  John  O'Connell,  Sr.,  their 
father,  to  induce  said  John  O'Connell,  Sr.,  to  loan  f2(X), 
to  be  used  in  the  defense  of  the  criminal  charge  against 
Thomas;  that  said  John  O'Connell,  Sr.,  then  held  a  note 
for  $50  signed  by  the  appellee,  Martin  A.,  and  his  brother 
Thomas;  that  John  O'Connell,  Sr.,  said  to  Martin  A.,  the 
appellee,  and  to  Thomas  O'Conor,  that  he  would  loan  the 
money  they  sought  to  get,  (§200,)  provided  security,  by 
way  of  a  mortgage  on  the  property  here  in  question, 
was  given  to  secure  the  re-payment  of  the  money  and 
also  to  secure  the  payment  of  the  $50  note  which  John 
O'Connell,  Sr.,  then  held  against  said  appellee,  Martin 
A.  O'Conor,  and  his  brother  Thomas;  that  appellee,  Mar- 
tin, and  said  Thomas,  expressed  themselves  as  satisfied 
with  this  arrangement,  and  that  Thomas,  in  the  pres- 
ence of  the  appellee,  Martin,  said  his  brother  Patrick  J. 
ownedj  the  house  and  lot  and  would  sign  the  note  and 
mortgage, — that  Patrick's  title  was  good,  etc. ;  that  Mar- 
tin, the  appellee,  agreed  that  the  $50  note,  on  which 
he  was  one  of  the  payees,  should  be  also  secured  by  the 
mortgage,  and  also  said  that  his  brother  Patrick  J.  was 
"the  right  owner  of  the  lot;"  that  afterwards,  in  pursu- 
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ance  of  the  understanding  arrived  at  by  and  between  the 
appellee,  his  brother  Thomas  and  said  John  0*Connell, 
Sr.,  said  Patrick  J.  executed  a  note  for  $250  and  a  mort- 
gage on  the  premises  here  involved  to  secure  it,  and 
delivered  the  same  to  said  John  O'Connell,  Sr.,  who  sur- 
rendered the  note  of  $50,  on  which  the  appellee  was  one 
of  the  payees,  and  paid  said  Patrick  J.  $200  in  money. 

The  appellee  admitted,  when  testifying  as  a  witness, 
that  he  knew  of  the  execution  of  the  mortgage  by  Pat- 
rick at  the  time  of  the  transaction.  When  asked  if  he 
did  not  go  to  John  O'Connell,  Sr.,  and  assist  in  arrang- 
ing for  the  loan  of  the  money  for  which  the  mortgage 
was  in  part  given,  he  would  only  reply  that  he  could  not 
remember,  and  he  made  the  same  reply  when  asked  if 
he  had  not  signed  the  $50  note  to  John  O'Connell,  Sr. 
He  admitted  he  heard  his  brother  Patrick  tell  John 
O'Connell,  Sr.,  that  the  title  to  the  lot  would  be  in  him 
(Patrick)  when  his  mother  (Ellen  O'Conor)  died.  In  reply 
to  another  interrogatory  appellee  admitted  that  he  saw 
said  John  O'Connell,  Sr.,  as  he  was  going  to  Peru,  where 
the  mortgage  was  afterward  executed  by  Patrick,  and 
told  him  that  Patrick  would  own  the  lot  when  his  mother, 
Ellen,  died,  but  appellee  added,  "I  made  use  of  that  ex- 
pression, but  I  did  not  bind  myself  in  any  way  about 
the  matter."  When  asked  if  the  note  for  $50  before  men- 
tioned was  not  included  in  the  mortgage,  his  reply  was 
that  he  did  not  know  as  to  that.  Aside  from  the  testi- 
mony given  by  the  appellee,  that  of  the  appellant  and 
his  brother  John  was  all  the  evidence  relating  to  matter 
of  the  representations  of  the  appellee  to  said  John  O'Con- 
nell, Sr.,  with  reference  to  the  title  of  Patrick  to  the  lot. 

In  October,  1884,  (after  the  execution  of  the  mortgage 
to  said  John  O'Connell,  Sr.,  in  May  of  the  same  year,) 
said  Patrick  J.  O'Conor  executed  a  deed  conveying  said 
lot  to  said  Ellen,  his  mother.  Both  grantor  and  grantee 
then  still  resided  in  the  same  dwelling  on  the  lot,  and 
were  members  of  the  same  family.     The  deed  contained 
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the  following  statement:  "The  consideration  of  this  deed 
is,  that  Ellen  O'Conor,  to  whom  this  property  is  now 
deeded,  is  the  mother  of  Patrick  O'Conor,  bachelor.  To 
his  mother,  Ellen  O'Conor,  he  deeds  the  above  described 
property  during"  her  life,  to  revert  to  him  at  her  death,  a 
homestead  for  Mrs.  Ellen  O'Conor  being  the  considera- 
tion."   This  deed  was  filed  for  record  April  18,  1885. 

At  the  June  term,  1886,  of  the  circuit  court  of  LaSalle 
county,  a  decree  was  entered  foreclosing  the  mortgage 
given  by  said  Patrick  J.  O'Conor  to  said  John  O'Connell, 
Sr.  The  defendants  to  the  proceeding  were  Patrick  J. 
and  his  mother,  Ellen.  Both  were  personally  served  with 
process,  and  Ellen,  the  mother,  filed  an  answer.  The 
following  extracts  from  the  decree  show  the  portions 
thereof  material  for  the  purposes  of  this  investigation: 
"And  the  court  further  finds,  from  said  bill,  and  from  the 
answer  of  Ellen  O'Conor  thereto,  and  from  oral  evidence, 
etc.,  that  the  allegations  contained  in  said  bill  against 
said  defendant,  Patrick  J.  O'Conor,  are  true  as  therein 
stated,  and  as  against  the  said  defendant,  Patrick  J. 
O'Conor,  the  equities  of  this  cause  are  with  the  com- 
plainant, and  that  there  is  now  due  the  complainant,  for 
principal  and  interest  upon  said  note,  the  sum  of  $292.61 
from  said  Patrick  J.  O'Conor;  that  to  secure  the  sum 
of  $250  due  said  complainant,  on  May  1,  1884,  Patrick  J. 
O'Conor  executed  his  certain  .promissory  note  for  that 
amount,  payable  in  one  year,  at  eight  per  cent  interest, 
and  to  secure  the  payment  of  said  note  said  Patrick  J. 
O'Conor  conveyed  by  deed  of  toortgage  to  said  complain- 
ant whatever  interest  he  possessed  in  lot  6,  in  block  116, 
LaSalle;  that  afterwards  Patrick  J.  O'Conor  conveyed 
said  premises  by  quit-claim  deed  to  Ellen  O'Conor,  and 
that  whatever  interest  said  Ellen  O'Conor  has  received  by 
virtue  of  said  deed  is  subject  to  the  rights  of  complainant 
under  and  by  virtue  of  said  mortgage.  The  court  further 
finds  that  Ellen  O'Conor,  defendant,  is  entitled  to  a  home- 
stead interest  in  said  premises.     The  court  further  finds 
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that  said  Ellen  O'Conor  took  possession  of  said  lot  6  as 
one  of  the  heirs-at-law  of  Martin  O'Conor,  deceased,  in 
the  year  1874,  and  made  all  the  improvements  with  her 
own  money  that  were  ever  made  on  said  premises,  and 
that  she  has  been  continually  in  possession  of  the  same 
until  the  present  time,  and  occupied  as  her  only  home- 
stead since  she  took  possession  as  aforesaid.  The  court 
therefore  orders,  adjudges  and  decrees  that  said  defend- 
ant, Patrick  J.  O'Conor,  pay  to  the  complainant  within 
thirty  days  the  sum  of  $292,61,  with  interest  and  costs 
of  suit,  and  in  default  thereof  the  master  in  chancery  of 
this  court  shall  sell  said  interest  in  said  lot  6,  block  116, 
belong^ing  to  said  Patrick  J.  O'Conor  at  the  time  of  the 
execution  of  said  mortgage,  as  well  as  whatever  interest 
the  said  defendant,  Ellen  O'Conor,  may  have  acquired 
in  or  to  said  premises  by,  through  or  under  Patrick  J. 
O'Conor  since  the  execution  of  said  mortgage  to  said 
complainant.  Said  sale  of  said  lot  shall  be  made  subject 
to  the  right  of  homestead  interest  therein  in  favor  of  said 
defendant,  Ellen  O'Conor,  and  subject  also  to  whatever 
interest,  if  any,  said  Ellen  O'Conor  has  in  said  premises 
as  one  of  the  heirs  of  Martin  O'Conor,  deceased." 

The  appellant,  Dennis  O'Connell,  as  before  said,  pur- 
chased at  the  sale  made  by  the  master  under  this  decree, 
and  no  redemption  having  been  made,  obtained  a  master's 
deed,  being  the  deed  ordered  to  be  canceled  bj^  the  decree 
in  the  case  at  bar. 

Ellen  O'Conor  was  a  proper  party  defendant  to  this 
foreclosure  proceeding.  She  held  a  deed  from  Patrick  J. 
for  the  premises,  and  claimed  other  rights  and  interests 
in  the  premises  not  connected  with  the  title  acquired  from 
Patrick.  Such  title  or  interest  as  she  acquired  through 
the  conveyance  from  Patrick  was  subordinate  to  the  lien 
of  the  mortgage,  and  this  the  court  had  full  power  to  ad- 
judicate in  the  foreclosure  proceeding  and  declare  in  the 
decree.  The  court,  however,  found  that  said  Ellen  had 
some  claim  to  or  interest  in  the  lot  which  was  adverse 
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to  the  title  to  which  the  lien  of  the  mortgage  attached, 
and  assumed  to  declare,  though  in  an  indefinite^  and  un- 
intelligible manner,  the  extent  and  character  of  such  ad- 
verse claim  or  interest.  But  such  interest,  claim  or  title 
as  said  Ellen  had  or  claimed  to  have  otherwise  than 
through  her  grantor,  Patrick,  so  far  as  it  was  adverse  to 
the  title  of  the  mortgagor,  said  Patrick,  was  not  a  proper 
subject  for  consideration  or  adjudication  in  a  proceeding 
in  equity  to  foreclose  the  mortgage.  Gage  v.  Perry,  93  111. 
176;  Bozarth  v.  Landers,  113  id.  181. 

The  foreclosure  decree  assumes  to  declare  the  title 
and  interest  of  Ellen  O'Conor  as  follows:  that  which  she 
had  as  the  grantee  of  Patrick  J. ;  that  which  she  was  en- 
titled to  as  a  homestead  interest,  and  such  right  as  she 
had  obtained  by  taking  possession  of  the  lot  in  1874  as 
one  of  the  heirs  of  Martin  O'Conor,  deceased,  (not  the  ap- 
pellee, but  his  uncle,  who  died  in  1868,)  and  holding  such 
possession  continuously  therefrom,  and  that  she  had  an 
equity  by  reason  of  having  made  such  improvements  as 
had  been  made  on  the  lot.  In  the  order  of  sale,  while  the 
direction  is  to  sell  "said  interest  in  said  lot  6,  block  116, 
belonging  to  said  Patrick  J.  O'Gonor  at  the  time  of  the 
execution  of  said  mortgage,  as  well  as  whatever  interest 
the  said  defendant,  Ellen  O'Conor,  may  have  acquired 
in  or  to  said  premises  by,  through  or  under  Patrick  J. 
O'Conor  since  the  execution  of  said  mortgage  to  said 
complainant,"  still  the  further  declaration  of  the  order 
is,  that  "said  sale  of  said  lot  shall  be  made  subject  to  the 
right  of  homestead  interest  therein  in  favor  of  said  de- 
fendant, Ellen  O'Conor,  and  subject  also  to  whatever  in- 
terest, if  any,  said  Ellen  O'Conor  has  in  said  property  as 
one  of  the  heirs  of  Martin  O'Conor,  deceased."  Appellee 
now  denies  that  said  Ellen  O'Conor  had  or  ever  claimed 
any  interest  in  the  lot  as  one  of  the  heirs  of  his  said 
uncle,  Martin  O'Conor,  deceased,  or  that  she  ever  took 
possession  in  virtue  of  a  claim  based  on  such  heirship. 
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The  husband  of  said  Ellen  O'Conor  died  in  1885,  prior 
to  the  rendition  of  the  decree,  but  the  appellee  denies 
that  the  "homestead  interest"  mentioned  in  the  decree 
means  the  homestead  interest  which  she,  as  the  widow 
of  her  deceased  husband,  had  capacity  to  succeed  to  un- 
der the  statute.  He  denies  that  the  homestead  interest 
specified  in  the  decree  is  the  interest  of  that  nature  which 
the  provisions  of  the  deed  from  Patrick  J.  to  said  Ellen 
declare  was  the  consideration  for  and  purpose  to  be  at- 
tained by  that  conveyance.  Her  possession  mentioned 
in  the  decree  had  not  ripened  into  title  or  claim  of  any 
kind  when  the  decree  was  rendered.  Appellee's  insist- 
ence is  that  this  decree  has  no  other  effect  than  to  invest 
the  purchaser  under  it  with  such  title  as  Patrick  J.  had. 

The  only  paper  title  held  by  Patrick  J.  was  the  deed 
from  his  sister,  Mary  Ann.  Mary  Ann  had  no  other  paper 
title  than  the  deed  from  Hillyer.  Hillyer  had  a  tax  title 
for  the  lot, — whether  other  paper  title  or  not  does  not 
appear.  The  appellant,  as  the  purchaser  at  the  mort- 
ga.ge  sale,  (even  under  appellee's  view,)  obtained  by  his 
deed  made  in  pursuance  of  that  sale  such  title  as  Hillyer 
had.  It  does  not  appear  from  this  record  that  any  one 
possessed  a  title  to  the  lot  by  a  chain  of  title  from 
the  general  government,  or  by  adverse  possession  or  any 
character  of  prescription  at  the  date  of  the  execution  of 
the  mortgage  by  said  Patrick  J.  O'Conor  or  at  the  time 
of  the  rendition  of  the  decree.  Conceding,  however,  that 
the  proof  heard  in  the  cause  justified  the  conclusion  that 
said  Ellen  O'Conor  has  held  open,  continuous,  adverse 
possession  of  the  lot  for  the  period  of  twenty  years, 
(including  the  period  before  and  that  subsequent  to  the 
rendition  of  the  foreclosure  decree,)  and  conceding,  then, 
that  the  master's  deed  to  appellant  should  be  considered 
as  passing  only  such  title  as  Patrick  J.  O'Conor  had  when 
he  executed  the  mortgage,  what  should  be  declared,  from 
an  equitable  standpoint,  to  be  the  extent  of  that  title, 
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as  between  the  appellee  and  appellant,  under  the  proof 
in  this  cause? 

We  think  it  was  established  by  the  proofs  that  the 
appellee  and  his  brother  Thomas,  acting  in  concert,  by 
direct  representations  and  by  their  acts  and  conduct  de- 
clared to  John  O'Connell,  Sr.,  that  the  paramount  legal 
title  to  the  lot  was  in  said  Patrick  J.  O 'Conor  when  the 
mortgage  to  O'Connell  was  executed,  and  that  said  John 
O'Connell,  Sr.,  was  induced  to  accept  said  Patrick  J.  as 
being  possessed  of  the  true  and  paramount  title  to  the 
lot  by  such  representations  and  acts  of  the  appellee  and 
his  brother  Thomas,  and  that  such  representations  were 
made  and  course  of  conduct  pursued  with  the  intent  to 
induce  said  John  O'Connell,  Sr.,  to  part  with  his  money 
on  the  faith  that  a  mortgage  executed  by  Patrick  J. 
would  create  a  lien  on  the  true  title  to  the  lot  to  secure 
the  re-payment  of  the  mortgage  debt,  and  that  said  John 
O'Connell,  Sr.,  was  thereby  induced  to  surrender  an  ob- 
ligation which  he  held  against  the  appellee  for  the  pay- 
ment by  appellee  of  the  sum  of  $50,  and  to  loan  the  sum 
of  $200,  and  accept  as  security  for  said  note  and  money 
the  mortgage  given  by  Patrick  J.  on  the  lot  in  question. 
The  appellant  was  present  and  heard  the  representa- 
tions and  statements  so  made  by  the  appellee  and  his 
brother  Thomas  to  said  John  O'Connell,  Sr.  Upon  prin- 
ciples of  natural  justice  ought  the  appellee  be  now  al- 
lowed to  insist  the  mortgage  given  by  Patrick  J.  did  not 
create  a  lien  on  the  lot  for  the  re-payment  of  the  mort- 
gage debt,  and  be  granted  a  decree  canceling  the  mas- 
ter's deed  based  on  the  mortgage,  without  the  imposition 
of  equitable  terms  and  conditions?  The  application  of 
the  appellee  to  a  court  of  chancery  for  a  decree  for  the 
cancellation  of  the  deed,  based  upon  that  mortgage,  is 
subject  to  the  maxim  that  he  who  seeks  equity  must 
do  equity.  The  jurisdiction  of  chancery  to  decree  the 
cancellation  of  deeds  is  on  the  ground  it  is  against  con- 
science for  the  party  holding  the  deed  to  retain  it  or 
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attempt  to  enforce  it  against  the  complainant.  Speak- 
ing with  reference  to  applications  to  courts  of  equity 
for  the  rescission,  cancellation  and  delivery  up  of  deeds, 
agreements,  etc.,  Mr.  Story,  in  his  work  on  Equity  Juris- 
prudence, (vol.  2,  sec.  639,)  says:  "The  application  to  a 
court  of  equity  for  either  of  these  purposes  is  not,  strictly 
speaking,  a  matter  of  absolute  right,  upon  which  the 
court  is  bound  to  pass  a  final  decree,  but  it  is  a  matter 
of  sound  discretion,  to  be  exercised  by  the  court  either 
in  granting  or  in  refusing  the  relief  prayed,  according  to 
its  own  notion  of  what  is  reasonable  and  proper  under 
all  the  circumstances  of  the  particular  case.  *  *  *  And 
in  all  cases  of  this  sort,  where  the  interposition  of  a 
court  of  equity  is  sought,  the  court  will,  in  granting  re- 
lief, impose  such  terms  upon  the  party  as  it  deems  the 
real  justice  of  the  case  to  require,  and  if  the  plaintiff 
refuses  to  comply  with  such  terms  his  bill  will  be  dis- 
missed. The  maxim  is  here  emphatically  applied,  he 
who  seeks  equity  must  do  equity." 

In  the  determination  of  the  application  of  the  appel- 
lee for  a  decree  of  a  court  of  chancery  canceling  the  deed 
made  by  the  master  to  the  appellant,  it  should  be  con- 
sidered that  the  deed  is  an  outgrowth  of  the  mortgage 
from  his  brother  Patrick  J.,  which  the  appellee  induced 
to  be  accepted  as  constituting  a  valid  lien  on  the  true 
title  to  the  lot  in  question,  and  it  should  be  held  the  deed 
relates  back  to  the  mortgage,  and  that  it  should  not  be 
canceled  at  the  instance  of  appellee  except  on  condition 
that  the  appellee  should  pay  to  the  appellant  the  sum  of 
money  intended  to  be  secured  by  the  mortgage,  namely, 
$250,  together  with  interest  thereon  at  the  legal  rate  from 
the  date  of  the  execution  of  the  mortgage,  and  that  in 
defanlt  of  such  payment  his  bill  should  be  dismissed. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  take  such  further  proceedings  in  the  cause 
as  may  be  consistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Walter  H.  Browne,  Admr. 

V. 

SiEGEL,  Cooper  &  Co. 

Opinion  filed  June  19, 1901, 

1.  Master  and  servant — servanl  assumes  risk  of  obvious  dangers. 
A  servant  asBumes  not  only  the  ordinary  risks  of  his  employment 
but  also  all  dangers  which  are  obvious,  and  if  he  enters  into  the 
service,  knowing  or  having  the  means  of  knowing  its  dangers,  he 
is  deemed  to  have  assumed  the  risks  and  to  have  waived  all  claims 
against  the  master  for  damages  in  case  of  injury. 

2.  Same— ^ften  master  is  not  liable  for  servayiVs  death.  The  owner 
of  a  building  is  not  liable  for  the  death  of  a  servant  caused  by  his 
falling  down  an  open  elevator  shaft,  where,  although  plaintiff's 
evidence  is  sufficient  to  sustain  a  finding  that  defendant  was  neg- 
ligent In  failing  to  safeguard  the  elevator  entrance  as  required  by 
ordinance,  yet  the  same  evidence  shows  not  only  that  deceased 
assumed  the  risk,  but  was  guilty  of  contributory  negligence. 

3.  Same — question  whether  servant  assumed  risk  may  become  one  of 
law.  Ordinarily,  whether  a  servant  has  assumed  the  danger  which 
he  encounters  or  has  been  guilty  of  contributory  negligence  are 
questions  of  fact,  but  they  become  questions  of  law  when  all  rea- 
sonable minds  could  draw  but  one  conclusion  from  the  evidence. 

4.  ELEVATORS-^maater'«  liability  respecting  elevator  shaft  and  mine 
shaft  is  not  the  same.  A  material  difference  exists  between  the  lia- 
bility of  a  master  for  failure  to  observe  a  city  ordinance  respect- 
ing elevator  shafts  and  the  statutory  liability  created  by  the  act 
"providing  for  the  health  and  safety  of  persons  employed  in  coal 
mines,''  since  the  act  itself  creates  a  liability  for  willful  violation 
thereof  or  willful  failure  to  observe  its  provisions. 

Browne  v.  Siegel,  Cooper  &  Co,  90  111.  App.  49,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

> Benson  Landon,  and  B.  C.  Bachrach,  (William  S. 
Forrest,  of  counsel,)  for  appellant: 

Under  the  evidence  in  this  case  the  following  ques- 
tions were  for  the  jury,  and  it  was  error  not  to  submit 
each  and  all  of  said  questions  to  the  jury: 
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jFYr*^— Negligence  of  defendant  in  failing  to  comply 
with  the  ordinance  by  guarding  the  elevator  shaft  on  the 
second  floor  with  a  door  that  could  be  opened  only  from 
the  inside,  as  required  by  the  ordinance  of  the  city  of 
Chicago.  Siddall  v..  Jansen,  168  111.  43;  Dallemand  v.  Saal- 
feldt,  175  id.  310;  McRickards  v.  Flint,  21  N.  E.  Rep.  153;  Car- 
terville  Coal  Co.  v.  Abbott,  181  111.  495;  Jupiter  Mining  Co.  v. 
Mercer,  84  111.  App.  101. 

Second — Proximate  cause  in  this  case  was  a  question 
of  fact  for  the  jury.  Dallemand  v.  SaalfeJdt,  175  111.  310; 
Pullman  Car  Co.  v.  Laack,  143  id.  244;  Flint  v.  Railway  Co. 
59  id.  349;  Railway  Co.  v.  Dudgeon,  184  id.  477;  Swift  db  Co. 
V.  Rutkowaki,  182  id.  18. 

Third — Contributory  negligence.  Fisher  v.  Cook,  23  111. 
App.  621;  McRickards  v.  Flint,  21  N.  E.  Rep.  153;  Siddall  v. 
Jansen,  168  111.  47;  Dallemand  v.  Saalfeldt,  175  id.  310;  Car- 
terville  Coal  Co.  v.  Abbott,  181  id.  495;  Jupiter  Mining  Co.  v. 
Mercer,  84  111.  App.  101. 

Fourth— Assumed  risk.  Illinois  Steel  Co.  v.  Bauman,  178 
111.  355;  Shearman  &  Redfield  on  Negligence,  sees.  216, 
217;  Railway  Co.  v.  Bailey,  43  111.  App.  292;  Railway  Co.  v. 
Hines,  132  111.  168;  Consolidated  Coal  Co.  v.  Wmibacher,  134 
id.  57;  Whalen  v.  Railway  Co.  16  111.  App.  320;  Dallemand  v. 
Saalfeldt,  175  111.  310. 

In  Siddall  v.  Jansen,  168  111.  43,  which  was  a  case  grow- 
ing out  of  an  accident  through  the  door  of  an  elevator 
shaft  being  not  fastened  as  the  ordinance  required,  this 
court  said:  "The  evidence  produced  by  the  plaintiflE  be- 
low tends  to  show  there  was  not  on  the  part  of  the  de- 
fendant a  compliance  with  the  ordinance.  A  peremptory 
instruction  having  been  given  to  the  jury  to  find  for  the 
defendants,  there  was  consequently  no  evidence  produced 
by  them.  As  there  was  evidence  tending  to  show  there 
was  no  compliance  with  the  provisions  of  this  ordinance 
and  that  plaintiff  was  rightfully  at  the  place  of  the  in- 
jury, it  was  a  question  which  should  have  been  submitted 
to  the  jury." 
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A  willful  disreg-ard  by  the  employer  of  a  duty  imposed 
is  a  willful  exposure  to  liability  to  injury  of  the  employee, 
and  is  an  act  of  negligfence  of  so  g^ross  a  character  and  so 
utterly  in  disregard  of  law  that  the  question  of  contribu- 
tory neg'ligence,  merely,  has  no  place  in  the  case.  Gar- 
tei^lle  Coal  Co,  v.  Abbott,  181  111.  495;  Jupiter  Mining  Co.  v. 
Mercer,  84  111.  App.  101. 

W.  N.  Williams,  and  O.  W.  Dynes,  for  appellee: 

Where,  at  the  conclusion  of  plaintiff's  evidence,  the 
trial  court  finds  the  same  insuflficient  to  sustain  any  ver- 
dict other  than  one  of  not  guilty,  he  may  direct  the  jury 
to  return  a  verdict  for  the  defendant.  Simmons  v.  Rail- 
way Co.  110  111.  340;  Patton  v.  Railway  Co,  82  Fed.  Rep.  979; 
Randall  v.  Railway  Co,  109  U.  S.  322;  Duggan  v.  Railway  Co. 
42  111.  App.  536;  Pleasants  v.  Fant,  22  Wall.  116;  Herbert  v. 
Butle7\  97  U.  S.  319;  Botvditch  v.  Boston,  101  id.  16;  Griggs  v. 
Htcston,  104  id.  553. 

In  the  case  of  an  employee  performing-  services  on 
the  freight  elevator  of  an  employer  the  rule  of  common 
carrier  liability  does  not  exist.  Bell  v.  Exposition  Co.  76 
111.  App.  591;  Webb  on  Passenger  and  Freight  Elevators, 
78,  and  cases  cited;  McDonough  v.  Lanther,  57  N.  W.  Rep. 
152;  Sievers  v.  Railway  Co.  14  Gray,  466;  Ryan  v.  Railway 
Co,  28  Pa.  St.  384;  Railway  Co,  v.  Salmon,  11  Kan.  83;  Gill- 
sJtannon  v.  Railway  Co.  10  Cush.  228. 

The  master  is  not  required  by  law  to  exercise  any 
greater  degree  of  care  for  the  safety  of  an  employee  than 
that  employee  is  required  to  exercise  for  his  own  safety. 
Pennsylvania  Co.  v.  Lynch,  90  111.  333;  Abend  v.  Fumade  Co. 
107  id.  44;  Railway  Co,  v.  Flannegan,  77  id.  365;  Simmxms  v. 
Railway  Co.  110  id.  340;  Abend  v.  Railway  Co,  111  id.  202. 

An  employee  assumes  the  risk  of  performing  work  un- 
der the  conditions  which  he  knows  to  exist,  and  which 
by  the  exercise  of  ordinary  care  upon  his  part  he  should 
understand  and  appreciate  the  dangers  of.  Railway  Co. 
V.  Driscoll,  176  111.  330;  Pennsylvania  Coal  Co.  v.  Lynch,  90 
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id.  333;  Wharton  on  Negligence,  sec.  214;  ClarU  v.  Railway 
Co.  92111.  43;  Railway  Co.  v.  Britz,  72  id.  261;  Hughs  v.  Rail- 
way Co.  27  Minn.  137;  Camx)  Point  Manf.  Co.  v.  Ballon,  71  111. 
418;  Simmons  v.  Railway  Co.  110  id.  340;  Ladd  v.  Railway 
Co.  119  Mass.  412;  Morey  v.  Coal  Co.  155  Iowa,  671. 

Failure  of  a  servant  to  exercise  ordinary  care  for  his 
own  safety  is  in  law  considered  to  be  contributory  neg- 
ligence, and  bars  recovery  for  injuries  which  it  causes  or 
contributes  to  cause.  Railway  Co.  v.  ffessions,  150  111.  546; 
Railroad  Co.  v.  Kelley,  75  111.  App.  493;  Raihvay  Co.  v.  Fen- 
nimorey  78  id.  479;  Railway  Co.  v.  Batson,  81  id.  142. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

At  the  conclusion  of  the  evidence  for  the  plaintiff  the 
circuit  court  of  Cook  county,  on  motion  of  the  defendant, 
instructed  the  jury  to  find  the  defendant  not  guilty.  The 
Appellate  Court  affirmed  the  judgment  rendered  on  the 
verdict,  and  the  plaintiff  took  this  his  further  appeal  to 
this  court. 

The  only  question  in  the  case  is,  did  the  court  err  in 
giving  the  peremptory  instruction. 

At  the  time  he  was  killed  Altemar  Lavigne  was  a 
youth  of  nineteen  years,  and  was,  and  had  been  for  the 
preceding  four  months,  employed  by  appellee  as  a  porter 
in  its  department  store  in  the  city  of  Chicago,  and  worked 
with  a  gang  of  eleven  porters,  including  himself,  whose 
work  and  duties. were  to  clean  up  five  floors  of  the  store 
building  in  the  night  time.  In  doing  their  work  these 
porters,  including  Lavigne,  used  trucks  containing  saw- 
dust to  scatter  over  the  floors,  and  brushes  and  brooms 
for  sweeping,  scrubbing  and  cleaning.  In  order  to  go 
from  floor  to  floor,  and  to  carry  witli  them  these  utensils 
and  material,  it  was  necessary  for  them  to  use  a  freight 
elevator  provided  by  appellee,  and  their  custom  was  to 
take  the  elevator  in  the  basement  and  go  first  to  the  fifth 
floor,  and  when  that  floor  was  cleaned  to  descend  in  the 
elevator  to  the  next  floor  below,  and  so  on  until  all  the 
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five  floors  were  swept  and  cleaned.  It  was  the  duty  of 
one  Bos,  who  was  one  of  the  porters  and  who  worked 
with  them,  to  run  the  elevator  and  to  open  and  close  the 
wire  gate  at  the  opening  to  the  elevator  door,  to  permit 
his  co-laborers,  as  well  as  himself,  to  enter  and  leave  the 
elevator  at  each  floor.  The  elevator  used  was  the  north 
one  of  three  which  ran  in  elevator  shafts  on  the  east  side 
of  the  building.  These  shafts  were,  at  the  second  floor, 
enclosed  in  an  elevator  room,  and  the  entrance  to  the 
north  elevator  was  in  this  room  and  at  the  north  end 
or  side  of  the  elevator.  The  accident  happened  on  the 
second  floor,  after  that  floor  had  been  cleaned  and  while 
Lavigne  and  his  fellow-laborers  were  getting  ready  to 
take  the  elevator  to  descend  to  the  first  floor.  There 
was  no  light  in  the  elevator  shaft  or  in  the  elevator  room, 
but  some  gas  jets  were  burning  outside,  five  or  six  feet 
from  the  elevator  room,  which  cast  a  dim  light  at  the 
entrance  to  the  elevator,  which  enabled  the  men  to  see 
through  the  door,  when  opened,  whether  the  elevator  was 
there  or  not,  if  they  were  standing  within  three  or  four 
feet  of  such  entrance,  but  not  if  further  away.  The  fore- 
man carried  a  lantern  and  furnished  one  to  each  porter 
who  would  carry  it.  On  the  night  of  the  accident,  when 
the  second  floor  had  been  cleaned,  Bos,  in  performance 
of  the  separate  duty  assigned  to  him  by  his  employer, 
went  to  the  wire  gate  at  the  opening  and  found  that  the 
elevator  was  not  there.  The  other  parties  were  coming 
behind  him  to  descend  on  the  elevator  to  the  next  floor. 
Bos  testified  that  Lavigne,  having  in  his  hands  his  broom 
and  brushes,  was  standing  several  feet  behind  him  in  the 
elevator  room;  that  he.  Bos,  raised  the  wire  gate,  which 
opened  by  sliding  upward,  and  leaned  into  the  elevator 
shaft  to  see  where  the  elevator  was,  in  order  to  bring  it 
up  or  down,  as  might  be  necessary,  and  that  at  that  mo- 
ment he  saw  a  dark  body  fall  into  the  shaft  by  his  side, 
and  heard  the  rattling  of  what  proved  to  be  Lavigne's 
brushes  and  broom.     It  appears  that  as  Bos  leaned  into 
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the  shaft  to  look  for  the  elevator,  Lavigne  stepped  in 
and  fell  to  the  bottom  and  was  instantly  killed.  The 
natural  inference  from  the  evidence  is  that  Lavigne  sup- 
posed the  elevator  was  there,  and  mistook  the  motion  of 
Bos  in  leaning  into  the  shaft  as  the  act  of  entering  the 
elevator,  and  as  the  entrance  was  of  sufl&cient  width  he 
stepped  in,  carrying  in  his  hands  his  broom  and  brushes, 
and  fell  to  his  death. 

It  was  shown  by  the  evidence  that  other  workmen, 
such  as  carpenters,  painters,  and  the  like,  who  also  were 
employed  by  the  defendant  to  perform  work  in  their  own 
line  about  the  building  in  the  night  time,  often  used  the 
same  elevator  while  the  porters  were  engaged  in  clean- 
ing the  rooms;  that  in  so  doing  they  would  pull  the  ele- 
vator up  or  down  from  the  floor  where  Bos  had  left  it. 
Bos  testified  that  he  would  often  find  that  the  elevator 
had  been  taken  up  or  down  from  the  floor  where  he  had 
left  it,  and  as  he  would  bring  it  back  he  would  call 
out  in  the  shaft  and  give  warning  to  the  other  workmen 
who  had  taken  it  away,  so  they  would  know  that  he  had 
brought  it  back,  but  that  he  did  not  give  such  warning 
at  the  time  of  the  accident;  that  the  warning  was  not 
given  to  or  for  the  benefit  of  the  porters,  but  only  to  and 
for  the  other  workmen  who  had  taken  the  elevator  away. 
He  also  testified  that  Lavigne  was  generally  around  there 
when  he  would  get  the  elevator,  and  that  if  he  had  been 
standing  where  Lavigne  was  on  the  night  of  the  accident 
he  could  have  seen  that  the  elevator  was  not  there.  The 
evidence  showed  that  Lavigne  knew  that  other  workmen 
used  the  elevator,  and  that  it  had  frequently  happened 
that  when  the  porters  would  be  ready  to  descend  the  ele- 
evator  would  jiot  be  where  Bos  has  left  it,  and  that  Bos 
would  bring  it  up  or  down,  as  the  case  might  be. 

The  principal  act  or  omission  charged  as  negligence 
in  the  declaration  against  the  defendant  was  its  failure 
to  comply  with  an  ordinance  of  the  city  of  Chicago,  which 
provided:    "All  elevator  shafts,  and  all  elevator  enclos- 
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ures  of  every  kind,  shall  have  iron  doors,  which  shall  be 
made  to  open  from  the  inside  only,  excepting*  only  the 
door  upon  the  ground  floor  of  the  building",  which  shall 
also  have  a  lock  to  permit  opening  the  same  from  the 
outside."  It  was  alleged  in  proper  terms  that  it  was 
necessary  for  the  safej:y  of  said  Lavigne,  while  in  the 
performance  of  his  duties,  that  the  elevator  shaft  or  en- 
closure in  which  said  elevator  was  used-  and  operated 
should  have  had  doors  made  to  open  from  the  inside 
only,  and  that  the  defendant  neglected  this  duty  and 
carelessly  permitted  the  shaft  or  enclosure  of  this  ele- 
vator to  be  without  an  iron  door  so  made  as  to  open  from 
the  inside  only,  and  that  by  reason  of  such  negligence 
of  the  defendant  said  Lavigne,  while  so  performing  his 
duties  and  while  exercising  due  care  for  his  own  safety, 
fell  into  said  elevator  shaft  or  enclosure  and  was  killed. 
It  was  also  alleged  that  the  place  where  said  accident 
happened  was  not  sufficiently  lighted. 

The  ordinance  and  the  defendant's  failure  to  comply 
with  its  provisions  were  fully  proved  by  the  plaintiff,  but 
it  also  appeared  by  the  same  evidence  that  Lavigne  was 
fully  informed  of  the  manner  in  which  the  elevator  was 
equipped  and  used.  He  knew  that  the  only  doors  to  the 
elevator  and  to  the  elevator  shaft  were  the  wire  doors, 
which  were  opened  from  the  outside  by  sliding  upward. 
He  knew  that  the  other  workmen  employed  about  the 
building  often  used  the  same  elevator  while  he  and  his 
co-laborers  were  cleaning  the  floors,  and  that  often  when 
they  would  be  ready  to  descend  the  elevator  would  not 
be  at  the  floor  where  they  had  left  it,  but  that  Bos  would 
have  to  open  the  wire  gate  and  pull  the  elevator  up  if 
below  or  down  if  above, — ^so  that  from  the  evidence  for 
plaintiff  alone  it  appeared  that  he  had,  for  several  months 
prior  to  the  accident,  knowledge  of  the  dangers  to  which 
he  and  others  were  exposed  by  the  use  of  the  elevator  by 
others,  and  by  the  failure  and  neglect  of  the  defendant 
to  comply  with  the  ordinance.   The  evidence  adduced  by 
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the  plaintiff  was  sufficient  to  sustain  a  finding  that  the 
defendant  was  guilty  of  negligence  in  failing  to  safe- 
guard the  entrance  to  its  elevator  as  required  by  the 
ordinance,  but  the  same  evidence  proved  that  Lavigne 
assumed  the  danger  caused  by  such  neglect  of  the  de- 
fendant. He  had  knowledge  that  the  only  bar  to  the 
entrance  to  the  elevator  shaft  was  the  sliding  wire  gate, 
which  was  opened  from  the  outside  instead  of  from  with- 
in; that  other  workmen  used  the  same  elevator  and  would 
leave  it  at  other  floors,  and  that  Bos  would  often  bring 
it  back,  as  he  did  on  the  night  in  question,  when  they 
would  be  ready  to  descend  to  the  next  floor. 

The  master's  duty  requires  him  to  furnish  the  servant 
a  place  ordinarily  safe  in  which  to  work,  and  that  the 
machinery,  means  and  appliances  which  he  provides  for 
the  service  shall  be  ordinarily  safe  and  free  from  danger 
to  the  servant  in  their  use,  and  the  servant  has  the  right 
to  assume  that  he  has  performed  this  duty.  But  even  if 
the  master  fails  in  such  duty,  and  there  are,  to  the  knowl- 
edge of  the  servant,  defects  in  such  machinery,  means 
and  appliances  which  render  their  use  hazardous,  he  is 
held  to  have  assumed  the  hazard,  for  he  cannot  go  on 
with  knowledge  of  the  danger,  without  complaint,  until 
he  is  injured  and  then  hold  the  master  liable.  The  ser- 
vant assumes  not  only  the  ordinary  risks  incident  to  his 
employment,  but  also  all  dangers  which  are  obvious  and 
apparent,  and  if  he  voluntarily  enters  into  or  continues 
in  the  service,  knowing,  or  having  the  means  of  know- 
ing, its  dangers,  he  is  deemed  to  have  assumed  the  risks 
and  to  have  waived  all  claims  against  the  master  for 
damages  in  case  of  personal  injury.  {Toledo,  WabcLsh  and 
Western  Railway  Co,  v.  Black,  88  111.  112;  Beach  on  Con- 
tributory Negligence, — 8d  ed. — 518.)  In  the  case  at  bar, 
the  evidence  for  the  plaintiff  showed  that  Lavigne  knew 
of  all  the  conditions  which  gave  rise  to  the  risks  or  dan- 
gers in  using  the  elevator  as  it  was  used,  and  the  jury 
would  not  have  been  justified  in  finding,  from  the  evi- 
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dence,  that  he  did  not  know.  With  this  knowledge  he 
not  only  continued  in  the  service,  but  at  the  time  of  the 
accident,  without  waiting  for  his  associates  to  come  into 
the  elevator  room  who  were  to  descend  with  him,  and 
without  waiting  to  ascertain  whether  the  elevator  was 
at  the  opening,  or  for  Bos  to  get  on  the  elevator  first,  as 
he  had  been  accustomed,  and  without  inquiry,  he  passed 
Bos,  whose  attention  was  absorbed  in  looking  for  the 
elevator,  and  stepped  off  into  the  elevator  shaft.  We 
are  of  the  opinion  that  the  jury  must  have  found,  from 
his  prior  knowledge,  not  only  that  he  had  assumed  the 
danger,  but  that  at  the  time  of  the  accident  he  was  guilty 
of  such  negligence  as  materially  contributed  to  the  in- 
jury. We  are  unable  to  see  how  reasonable  minds  could 
disagree  on  this  question.  Had  the  issue  been  submit- 
ted to  the  jury  and  a  verdict  returned  for  the  plaintiff,  it 
would  have  been  the  duty  of  the  court  to  set  it  aside,  be- 
cause the  evidence  was  legally  insufficient  to  establish 
a  liability.  There  was  therefore  no  error  in  instructing 
the  jury  to  find  the  defendant  not  guilty. 

We  cannot  ag^ee  with  counsel  that  the  aspect  of  the 
case  is  materially  changed  by  the  absence  of  sufficient 
light  in  the  shaft  or  elevator  room  to  enable  Lavigne  to 
see  the  elevator  at  the  distance  he  stood  from  the  open- 
ing, for  the  reason  that  lanterns  were  provided  for  all 
the  porters  who  would  carry  them,  and  we  cannot  say 
that  the  defendant  was  bound  to  provide  stationary  or 
any  particular  kind  of  lights. 

Counsel  for  appellant  contend  that  elevator  wells  or 
shafts  are  as  dangerous  as  shafts  in  mines,  and  cite  Car- 
terville  Coal  Co.  v.  Abbotty  181  111.  495,  in  support  of  the 
proposition  that  where  there  is  a  willful  violation  of  a 
duty  imposed  by  j^ositive  law,  as  by  statute  or  municipal 
ordinance,  for  the  protection  of  life  or  limb,  the  injury 
will  be  deemed  willful,  and  contributory  negligence  is  no 
defense.  However  dangerous  elevator  shafts  may  be,  a 
material  difference  exists  between  the  statutory  liability 
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created  by  the  statute  of  this  State  "providing  for  the 
health  and  safety  of  persons  employed  in  coal  mines," 
enacted  in  obedience  to  the  constitution,  and  the  liability 
arising  from  negligence  in  failing  to  observe  an  ordi- 
nance concerning  elevators  and  elevator  shafts,  designed 
to  guard  against  dangers  arising  from  their  use.  The 
statute  referred  to,  itself  creates  a  liability  for  any  injury 
to  person  or  property  occasioned  by  any  willful  violation 
of  it  or  any  willful  failure  to  comply  with  its  provisions. 
(Hurd's  Stat.  1897,  chap.  93,  sec.  14,  p.  1091.)  For  any 
willful  injury,  the  lack  of  ordinary  care  or  contributory 
negligence  on  the  part  of  the  one  injured  is  no  defense. 
But  the  case  at  bar  is  not  of  such  a  character,  neither  by 
its  allegations  nor  its  proof.  Ordinarily,  of  course,  the 
question  whether  the  servant  has  assumed  the  danger 
which  he  encounters,  or  has  been  guilty  of  contributory 
negligence,  is  one  of  fact,  but,  as  in  other  cases,  the  ques- 
tion will  become  one  of  law  when  but  one  conclusion  can 
be  drawn  from  the  evidence  by  all  reasonable  minds. 

We  do  not  regard  anything  said  in  the  cases  cited 
(Pullman  Palace  Car  Co.  v.  Laaxik,  143  111.  242,  Dallemand  v. 
Saalfeldty  175  id.  310,  Fent  v.  Toledo,  Peoria  and  Warsaw  Rail- 
tvay  Co.  59  id.  349,  Swift  &  Co.  v.  Rutkowski,  182  id.  18,  and 
North  Chicago  Street  Railroad  Co.  v.  Dudgeon,  184  id.  477,)  as 
in  conflict  with  the  holding  in  the  case  at  bar.  Whether 
injuries  which  occur  because  of  the  violation  by  the  mas- 
ter of  municipal  regulations  enacted  for  the  preservation 
of  life  or  limb  should  be  regarded  as  willful  and  not  sub- 
ject to  the  defense  of  contributory  negligence,  or  to  the 
defense  of  the  implied  assumption  by  the  servant  of  the 
risks  and  dangers  caused  by  such  violation,  is  a  question 
of  public  policy  for  the  legislature,  and  not  one  for  the 
courts.     We  can  only  apply  the  law  as  it  is. 

Finding  no  error  in  the  record  the  judgment  must  be 
affipmed.    ^  Judgment  affirmed. 
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The  William  Graver  Tank  Works 

Patrick  H.  O'Donnell,  Admr. 
Opinion  filed  June  19, 1901. 

1.  Trial— case  should  go  to  Jury  if  evidence  warrants  different  condu- 
sions.  In  an  action  for  neg^lig-ence,  if  reasonable  minds  mig-ht  reach 
different  conclusions  from  the  evidence  introduced,  together  with 
all  justifiable  inferences  to  be  drawn  therefrom,  the  court  should 
not  take  the  case  from  the  jury. 

2.  Master  and  servant — servant  not  required  to  disobey  foreman 
unless  danger  is  imminent,  A  servant  ordered  by  his  foreman  to  work 
In  a  dangerous  place  is  not  required  by  law  to  disobey  him,  nor  by 
obeying  to  assume  the  risk  of  obedience,  unless  the  danger  is  so 
imminent  that  a  man  of  ordinary  prudence  would  not  incur  the  risk. 

3.  Same — whetlier  an  ordinary  man  vxmld  not  fiave  incurred  risk  is  a 
question  of  fact.  Whether  the  danger  to  which  the  plaintifTs  intes- 
tate was  exposed  was  so  imminent  that  a  man  of  ordinary  prudence 
would  not  have  incurred  it  is  a  question  of  fact  for  the  jury. 

4.  Same — what  facts  iikimaterial  to  right  of  recovery  in  action  for  neg- 
ligence. In  an  action  for  the  death  of  a  servant,  caused  by  falling 
from  a  dangerous  scaffold  where  he  was  ordered  by  his  foreman  to 
go  and  assist  in  keeping  the  upper  sections  of  a  heavy  iron  pipe 
from  turning  while  the  loWer  one  was  being  unscrewed,  it  is  imma- 
terial to  the  right  of  recovery  whether  the  servant  lost  his  balance 
and  fell  from  his  perilous  position  or  whether  he  was  twisted  off  the 
scaffold  by  the  efforts  of  the  other  men  to  unscrew  the  pipe. 

5.  Same — rule  where  foreman  is  acting  temporarily  as  a  co-laborer  with 
injured  servant.  If  a  servant  is  injured  as  the  result  of  an  act  of 
the  foreman  involving  the  exercise  of  his  authority,  the  fact  that 
the  foreman,  at  the  time  of  the  injury,  is  temporarily  acting  as 
co-laborer  with  the  injured  servant  does  not  relieve  the  master 
from  liability  upon  the  ground  that  they  were  fellow-servants. 

Graver  Tank  Works  v,  O'Donnell,  91  111.  App.  524,  affirmed. 


Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  G.  Neely, 
Judge,  presiding. 

A.  B.  Melville,  and  F.  J.  Canty,  for  appellant. 
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Ela,  Grover  &  Graves,  and  Wing  &  Chadbourne, 
for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  an  action  on  the  case,  brought  in  the  circuit 
court  of  Cook  county  by  the  appellee,  as  administrator 
of  the  estate  of  Isaac  D.  Alyea,  deceased,  to  recover  dam- 
ages for  negligently  causing  the  death  of  his  said  intes- 
tate. A  trial  resulted  in  a  verdict  in  favor  of  appellee 
for  $5000,  upon  which  verdict,  after  overruling  a  motion 
for  a  new  trial,  the  court  rendered  judgment,  which  judg- 
ment has  been  afSrmed  by  the  Appellate  Court  for  the 
First  District,  and  a  further  appeal  has  been  prosecuted 
to  this  court. 

The  appellant,  at  the  close  of  appellee's  evidence  and 
again  at  the  close  of  all  the  evidence,  moved  the  court 
to  withdraw  the  evidence  from  the  jury  and  to  instruct 
them  to  find  for  the  appellant,  which  the  court  declined 
to  do,  and  which  action  of  the  court  in  that  regard  was 
excepted  to  by  the  appellant  and  is  relied  upon  mainly 
as  a  ground  for  reversal  in  this  court. 

There  was  little  conflict  in  the  testimony.  On  Sep- 
tember 9, 1896,  Isaac  D.  Alyea,  who  was  an  employee  of 
the  appellant,  was  injured  by  falling  from  a  scaffold  used 
in  the  erection  by  appellant  of  a  steel  grain  elevator  in 
the  city  of  Chicago,  from  the  effect  of  which  he  died  on 
the  following  day.  Said  elevator  was  fifty  feet  high  and 
thirty  feet  in  diameter,  and  was  constructed  of  steel 
sheets  ten  feet  long  and  five  feet  wide,  riveted  together, 
the  floor  and  roof  thereof  being  of  the  same  material. 
After  the  bottom  was  placed  in  position,  pieces  of  said 
steel  plate  were  placed  thereon  and  riveted  to  it  and  end 
to  end,  until  they  formed  a  circular  wall  five  feet  high.  A 
scaffold,  both  on  the  inside  and  the  outside  of  the  tank, 
was  then  erected  in  order  that  the  next  section  of  five 
feet  might  be  riveted  onto  the  first  section.  Such  scaf- 
fold was  carried  up  on  the  inside  and  the  outside  of  the 
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• 
tank  until  the  top  was  reached,  when  the  tank  was  roofed 

over.  In  order  to  do  this,  appellant's  employees,  includ- 
ing Alyea,  screwed  together  three  sections  of  six-inch 
iron  pipe  and  set  the  pole  thus  formed  in  the  center  of 
the  tank.  On  top  of  this  they  put  a  steel  collar,  upon 
which  rested  one  end  of  certain  iron  beams,  the  other  end 
being  supported  by  the  circular  scaffold  on  the  inside 
of  the  tank.  On  these  beams  planks  were  laid,  and  on 
the  planks  the  workmen  stood  while  putting  on  the  iron 
rafters  on  which  the  roof  plates  were  placed.  A  man  by 
the  name  of  Piatt  had  charge  of  building  the  scaffolds. 
Alyea  was  a  carpenter  and  worked  on  the  inside  scaffold. 
When  the  roof  was  completed  the  workmen  commenced 
to  take  down  the  scaffolding.  First  they  removed  the 
top  from  the  center  scaffold,  then  the  side  beams,  then 
cut  the  stay  wires  and  moved  the  pipe  over  to  one  side, 
against  the  scaffold,  just  as  it  was  when  they  had  finished 
screwing  it  together  and  before  they  had  moved  it  to  the 
center  of  the  tank.  They  then  attempted  to  unscrew  the 
bottom  length  of  the  pipe  preparatory  to  taking  it  down. 
There  were  present  at  that  time,  Holub,  Alyea,  Streed, 
Flanagan,  Piatt  and  Wedgewood,  and  a  man  by  the  name 
of  Lee,  who  was  general  foreman  of  appellant  in  the 
tank  construction  work.  Flanagan  and  Piatt  were  at  the 
top  of  the  inside  scaffold,  holding  the  pipe.  Alyea  and 
Streed  were  on  the  same  scaffold,  about  eighteen  feet 
from  the  floor,  holding  the  pipe,  Alyea  with  tongs  and 
Streed  with  a  rope  around  the. middle  section,  while  Lee, 
Holub  and  Wedgewood,  holding  the  pipe  at  the  bottom 
with  tongs,  attempted  to  unscrew  the  bottom  section 
thereof,  when  Alyea  either  fell  or  was  twisted  off  from 
the  scaffold.  At  the  time  Alyea  was  directed  to  go  up 
on  the  scaffold  with  the  tongs  to  hold  the  pipe  he  said 
to  Lee,  "There  is  only  one  plank  there,"  to  which  Lee 
replied,  "Go  up  there;  damn  it!  get  up  there,"  when  he 
immediately  went  up  onto  the  scaffold  and  took  hold  of 
the  pipe  with  the  tongs. 
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The  law  is  well  settled  that  where  there  is  evidence 
tending  to  establish  a  cause  of  action  it  is  not  error  to 
refuse  a  peremptory  instruction  to  find  for  the  defendant; 
{National  Syrup  Go.v. Carlson,  155  111.  210;  Illinois  Steel  Co. 
V.  ScJiymanowskl,  162  id.  447;)  and  where  reasonable  minds 
mig'ht  reach  different  conclusions  from  the  evidence  of- 
fered, together  with  all  justifiable  inferences  to  be  drawn 
therefrom,  the  court  should  not  take  the  case  from  the 
jury.  (Offutt  V.  World's  Columbian  Exposition,  175  111.  472.) 
Alyea,  in  a  peremptory  manner,  was  ordered  by  his  fore- 
man to  take  a  pair  of  tongs,  weighing  from  forty  to  fifty 
pounds,  and  go  up  onto  a  scaffold  eighteen  feet  above 
the  floor  of  said  elevatorj-^nd  stand  upon  a  board  one 
foot  wide  and  assist  in  holding  the  upper  sections  of  said 
iron  pipe  from  turning  while  the  lower  section  was  being 
unscrewed  by  the  combined  strength  of  three  men.  At 
the  time  of  the  accident  he  was  acting  under  the  specific 
directions  of  his  foreman,  and  he  was  not  required  by  law 
to  disobey  him,  or  by  obeying  assume  the  hazard  of  obe- 
dience, unless  the  danger  to  which  he  was  so  exposed 
was  so  imminent  that  a  man  of  ordinary  prudence  would 
not  have  incurred  such  risk.  In  Offutt  v.  World^s  Columbian 
Exposition,  supra,  on  page  479  it  is  said:  "The  rule  is,  that 
where  the  servant  is  injured  while  obeying  the  orders  of 
his  master  to  perform  work  in  a  dangerous  manner  the 
master  is  liable,  unless  the  danger  is  so  imminent  that  a 
man  of  ordinary  prudence  Would  not  incur  it."  In  Illinois 
Steel  Co.  V.  Schymanowski,  supra,  we  say  (p.  456):  "Where 
a  corporation  authorizes  one  of  its  employees  to  have  the 
control  over  a  particular  class  of  workmen  in  any  branch 
of  its  business,  such  employee  is,  quoad  hoc,  the  direct 
representative  of  the  company.  The  commands  which 
he  gives  within  the  scope  of  his  authority  are  the  com- 
mands of  the  company  itself,  and  if  such  commands  are 
not  unreasonable  those  under  his  charge  are  bound  to 
obey,  at  the  peril  of  losing  their  situations.  Hence  the 
company  will  be  held  responsible  for  the  consequences." 
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The  question  whether  the  place  into  which  Alyea  was 
ordered  by  his  foreman  was  attended  with  such  imminent 
danger  that  no  man  of  ordinary  prudence,  having  knowl- 
edge of  the  situation  which  he  had,  would  have  incurred 
the  same  by  going  upon  such  scaffold,  was  one  of  fact  for 
the  jury.  Pittsburg  Bridge  Go.  v.  Walker,  170  111.  550;  Offutt 
v.  World's  Columbian  Exposition^  supra. 

We  are  unable  to  say,  as  a  matter  of  law,  that  the 
evidence,  with  all  the  inferences  "which  the  jury  might 
justifiably  draw  therefrom,  does  not  tend  to  establish  a 
cause  of  action,  and  are  of  the  opinion  the  court  did  not 
err  in  refusing  to  take  the  case  from  the  jury. 

The  court,  at  the  request  of  appellant,  submitted  to 
the  jury  the  following  special  finding: 

Q.  "Was  Alyea,  the  deceased,  twisted  off  of  the  plank 
upon  which  he  stood,  by  Lee  and  Holub,  while  they  both 
had  hold  of  the  tongs  trying  to  unloosen  or  unscrew  the 
joints?— A.  We  don't  know." 

It  is  insisted  by  appellant  said  special  finding  is  in- 
consistent with  the  general  verdict,  and  that  the  court 
should  have  rendered  judgment  on  said  finding  in  favor 
of  the  appellant.  We  do  not  agree  with  such  contention. 
The  actionable  negligence  of  appellant  was  the  sending 
of  Alyea  into  an  unsafe  and  dangerous  place  in  which 
to  perform  the  labor  in  which  he  was  engaged,  and  it 
was  wholly  immaterial  whether  he  lost  his  balance  and 
fell  from  the  perilous  position  in  which  he  stood,  or  was 
twisted  or  thrown  there'from  by  the  force  exerted  upon 
the  pipe  by  the  workmen  below  in  their  endeavors  to 
unscrew  the  same. 

Neither  do  we  agree  with  the  contention  that  had 
the  jury  answered  the  interrogatory  in  the  aflSrmative  it 
would  have  shown  that  Alyea^  Lee  and  Holub  were  fel- 
low-servants, which  would  have  defeated  a  recovery.  As 
the  doctrine  is  well  settled  in  this  State  that  where  a 
servant  is  injured  as  the  result  of  an  act  of  the  foreman 
involving  the  exercise  of  his  authority,  the  fact  that  the 
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foreman,  at  the  time  of  the  injury,  is  temporarily  acting 
as  co-laborer  with  the  injured  servant  does  not  relieve 
the  master  from  liability  upon  the  ground  that  they  were 
servants  of  one  common  master.  Chicago  and  Alton  Bail- 
road  Co.  V.  May,  108  111.  288;  Pittsburg  Bridge  Co.  v.  Walker, 
mpra;  Offutt  v.  World^s  Columbian  Exposition,  supra;  Metro- 
politan West  Side  Elevated  Bailroad  Co.  v.  Skola,  183  id.  454. 
We  find  no  reversible  error  in  this  record.  The  judg- 
ment of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


The  Central  Railway  Company 

^'  'I9l  ~  24l| 

Addie  Knowles.  loia  *_^\ 

|idi     241 
Opinion  JUed  June  19, 1901.  |I08a  »482 
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1.  Evtoence — what  tends  to  establish  cause  of  action  against  street  raiU  |206  ^150 
way  company.  In  an  action  against  a  street  railway  company  for  ngx  241 
negligence,  a  peremptory  instruction  to  find  for  the  defendant  is  |ii2a  448 
properly  refused  where  the  evidence  is  that  plaintiff  was  driving 

along  the  street  delivering  vegetables;  that  a  street  car  passed 
the  wagon  and  stopped  some  distance  ahead;  that  plaintiff  started 
to  cross  the  track  in  the  rear  of  the  car,  when  it  suddenly  backed 
up  without  warning  and  overturned  the  wagon,  throwing  the  plain- 
tiff out  and  injuring  her. 

2.  Instructions— peremptory  instruction  asked  as  one  of  the  series 
comes  too  late.  A  peremptory  instruction  to  find  for  the  defendant 
should  be  requested  at  the  close  of  the  evidence,  and  comes  too 
late  when  asked  as  one  of  the  series  submitting  the  case  to  the  jury. 

Central  By.  Co.  v.  Knowles,  93  111.  App.  581,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  L.  D.  Puterbaugh, 
Judge  presiding. 

This  is  an  action,  brought  by  appellee  against  the 
appellant  company  to  recover  damages  for  personal  in- 
juries, claimed  to  have  been  sustained  by  her  on  Novem- 
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ber  14, 1899,  in  the  city  of  Peoria  in  a  collision  with  one 
of  the  street  cars  then  being  operated  by  appellant  on 
Adams  street  in  that  city.  The  trial  below  resulted  in 
verdict  and  judgment  in  favor  of  appellee,  from  which  an 
appeal  was  taken  to  the  Appellate  Court.  The  Appellate 
Court  affirmed  the  judgment  of  the  circuit  court,  and  this 
appeal  is  prosecuted  from  such  judgment  of  affirmance. 
In  its  decision  of  this  case  the  Appellate  Court  makes 
the  following  statement:  "Appellee's  husband  kept  a 
market  garden,  and  appellee  drove  a  one-horse  market 
wagon  into  the  city,  and  delivered  vegetables  at  the 
houses  of  their  customers.  She  has  been  engaged  in  this 
business  four  years.  On  November  14,  1899,  she  was  driv- 
ing south  on  Adams  street  by  the  side  of  appellant's 
street  car  tracks,  and  was  sitting  upon  a  high  seat  on 
the  market  wagon.  A  little  ahead  of  her  was  Chestnut 
street,  crossing  Adams  street  at  right  angles.  Appellant 
had  two  lines  from  that  point,  one  line  continuing  along 
Adams  street,  and  the  other  turning  east  on  Chestnut. 
The  Main  street  cars  turned  on  to  Adams  street  several 
streets  further  north,  passed  along  Adams  to  Chestnut, 
and  then  turned  down  Chestnut.  There  was  a  switch  at 
the  junction  of  Adams  and  Chestnut  streets,  and,  when 
a  Main  street  car  came  along  Adams  street  and  wished 
to  turn  down  Chestnut  street,  it  was  necessary  for  the 
motorman  to  stop  or  nearly  stop  his  car,  and  turn  the 
switch,  if  not  already  turned.  A  Main  street  car  passed 
the  appellee,  going  south,  a  short  distance  north  of  this 
switch.  After  it  passed  her,  she  turned  to  drive  across 
to  the  other  side  of  the  street.  The  motorman  failed  to 
turn  the  switch,  and  ran  a  few  feet  by.  It  became  nec- 
essary to  back  the  car  to  the  switch.  ♦  ♦  ♦  The  mo- 
torman started  the  car  backward,  and  it  moved  back 
several  feet,  the  precise  number  being  variously  esti- 
mated by  different  witnesses.  *  *  *  The  wagon  was 
struck  by  the  car,  and  she  was  thrown  from  her  high  seat 
to  the  ground  and  injured." 
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I.  C.  PiNKNEY,  for  appellant. 

Arthur  Keithley,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

In  this  case  the  argument  in  behalf  of  the  appellant 
is  taken  up  almost  entirely  with  a  discussion  of  questions 
of  fact.  Counsel  for  appellant  seeks  to  establish  in  his 
brief,  that  the  verdict  was  contrary  to  the  weight  of  the 
evidence.  The  weight  of  evidence  is  not  a  matter  for 
our  consideration.  The  judgments  of  the  lower  courts 
are  conclusive  upon  this  court  as  to  the  facts. 

At  the  close  of  all  the  evidence,  counsel  for  the  appel- 
lant submitted  an  instruction  to  the  court,  directing  the 
jury  to  find  for  the  defendant  below.  This  instruction 
was  refused.  Whether  or  not  the  action  of  the  court  in 
refusing  to  give  this  instruction  was  correct  is  the  only 
question,  which  we  can  consider  in  this  case.  The  court 
properly  refused  the  instruction,  so  asked  by  the  appel- 
lant, for  two  reasons. 

In  the  first  place,  the  instruction  was  properly  refused 
for  the  reason  that  it  was  submitted  with  other  instruc- 
tions for  the  appellant.  It  has  been  held  by  this  court 
that,  where  the  defendant  desires  the  court  to  pass  upon 
the  legal  question  whether  or  not  there  was  any  testi- 
mony before  the  court  tending  to  prove  the  plaintiff's 
case,  and  to  bring  that  question  before  this  court  for  re- 
view as  a  question  of  law,  the  defendant  should  ask  to 
have  the  case  withdrawn  from  the  jury  before  the  final 
submission  of  it.  The  rule  has  recently  been  thus  stated: 
"If  a  party  desires  to  rely  upon  a  peremptory  instruction 
to  find  for  the  defendant,  such  instruction  must  be  asked 
at  the  close  of  the  evidence  for  the  plaintiff,  or  at  the 
close  of  all  the  evidence.  It  is  too  late  to  submit  an 
instruction  of  that  character  with  a  series  of  other  in- 
structions."   {Chicago  Or  eat  Western  Railway  Go,  v.  Mohan  ^ 
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187  111.  281,  and  cases  there  cited).  Counsel  for  appellant 
insists,  however,  that  an  examination  of  the  abstract, 
presented  by  him,  will  disclose  that  the  instruction  in 
question  was  not  submitted  with  the  series  of  other  in- 
structions. If  the  contention  of  counsel  in  this  regard  is 
correct,  it  is  nevertheless  true  that  the  instruction  was 
properly  refused  for  the  second  of  the  reasons  above 
referred  to,  namely,  that  there  is  evidence  ia  the  record 
tending  to  establish  the  cause  of  action,  set  up  in  the 
declaration  of  the  plaintiff  below. 

It  has  come  to  be  quite  common  with  counsel  for  the 
defense  in  personal  injury  cases  to  ask  for  an  instruction, 
directing  the  jury  to  find  for  the  defendant.  This  instruc- 
tion seems  to  be  asked  in  many  cases,  merelj^  for  the 
purpose  of  forcing  this  court  to  make  a  review  of  the 
evidence.  It  is  not  the  function  of  this  court  to  discuss 
the  facts  in  common  law  cases,  which  are  tried  before 
juries,  inasmuch  as  the  judgments  of  the  lower  courts  are 
final  and  conclusive  in  regard  to  the  facts.  Therefore, 
an  instruction  to  find  for  the  defendant  should  never  be 
asked  by  counsel  where  it  is  clear  that  there  is  evidence 
in  the  record,  tending  to  establish  the  cause  of  action. 
Such  an  instruction  should  only  be  asked  where  there  is 
doubt  as  to  the  tendency  of  the  evidence  to  support  the 
cause  of  action,  and  where  it  is  a  fair  subject  of  inquiry 
whether  the  evidence  does  or  does  not  have  such  tend- 
ency. In  the  case  at  bar,  it  is  quite  clear  to  our  minds 
that  the  evidence  tended  to  show  a  cause  of  action,  and 
whether  or  not  the  weight  of  the  evidence  was  with  the 
plaintiff  or  the  defendant  below  was  a  matter  for  the 
lower  courts,  and  not  for  this  court. 

In  the  case  at  bar,  the  testimony  tends  to  show  that, 
when  the  street  car  reached  Chestnut  street,  it  passed 
on  down  Adams  street  without  turning  to  the  east  on  the 
switch  tracks,  which  ran  from  Adams  street  into  Chest- 
nut. The  appellee,  who  was  driving  along  the  side  of 
the  car,  or  in  the  rear  of  it,  seeing  that  the  car  did  not 
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turn  to  the  east  on  Chestnut  street,  turned  her  wagon  to 
cross  the  tracks,  when  the  car,  instead  of  continuing  to 
go  forward,  suddenly  backed  and  struck  her  wagon.  As 
is  said  by  the  Appellate  Court  in  its  opinion:  "The  com- 
mon course  of  street  cars  is  forward  and  not  backward;" 
and  a  person,  traveling  along  a  public  street,  would  not 
ordinarily  be  required  to  watch  a  car  that  had  passed  to 
see  if  it  was  not  going  to  stop  and  run  backward  instead 
of  going  forward.  There  was  evidence,  tending  to  show 
that  the  appellee  did  not  know  that  the  car  was  going 
to  stop  its  forward  motion,  and  make  a  backward  move- 
ment. It  seems  that,  in  such  cases,  bells  are  rung  as 
signals  between  the  motorman  and  the  conductor,  from 
the  motorman  to  advise  the  conductor  that  he  wishes  to 
go  back,  and  from  the  conductor  to  advise  the  motorman 
that  the  track  is  clear  for  him  to  go  back.  There  is  tes- 
timony, tending  to  show  that  these  signals  in  the  present 
case,  even  as  between  the  motorman  and  the  conductor, 
were  not  given  at  all.  There  is  also  evidence  tending  to 
show  that,  even  if  they  were  given,  they  were  not  heard 
by  the  appellee.  There  is  also  evidence,  tending  to  show 
that  these  signals  are  not  intended  as  guides  for  persons 
traveling  along  the  street  or  across  the  street  car  tracks, 
but  only  as  guides  for  the  motorman  and  the  conductor 
as  between  themselves.  Such  being  the  tendency  of  the 
proof,  it  cannot  be  said  that  there  was  no  evidence  tend- 
ing to  show  that  the  appellee  was  in  the  exercise  of  ordi- 
nary care  for  her  own  safety  and  the  safety  of  her  wagon. 
There  was  evidence  also  tending  to  show  negligence 
on  the  part  of  the  appellant.  In  Croswell's  work  on  the 
law  relating  to  electricity,  (sec.  743),  it  is  said:  "One  of 
the  most  important  points  in  the  operation  of  an  electric 
car  is  that  the  motorman  should  keep  a  careful  watch 
ahead  to  see  what  is  before  him  and  thus  guard  against 
accidents.  Inattention  on  his  part  to  the  business  of 
governing  the  motions  of  the  car,  as  required  by  the 
actions  of  teams  and  travelers,  is  negligence  of  the  com- 
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pany;  and  if  the  car  is  backing-,  there  should  be  some 
one  on  the  rear  end  to  look  out  for  travelers."  There  is 
evidence  tending  to  show  that,  when  the  car  had  passed 
on  down  Adams  street  beyond  the  switch  instead  of 
turning  to  the  east  on  Chestnut  street,  and  appellee 
had  turned  her  wagon  to  cross  the  tracks,  the  conductor 
was  standing"  with  his  back  turned  toward  appellee,  and 
towards  the  tracks  in  the  rear  of  the  car.  If  this  was 
so,  then  the  record  presents  a  case  where  a  street  car 
was  backing,  and  there  was  no  one  on  the  rear  end  of 
it  who  was  looking  out  for  travelers. 

In  view  of  what  is  said  above,  we  are  of  the  opinion 
that  the  court  below  committed  no  error  in  refusing"  to 
give  the  instruction  asked  by  the  appellant. 

Accordingly,  the  judgment  of  the  Appellate  Court  is 

^    ^^^   '  Judgment  affirmed. 


George  T.  Cline 

V. 

John  C.  Patterson. 


Opinion  filed  June  19, 1901—Eehearing  denied  October  4, 1901, 

Attachment — effect  of  failure  of  writ  to  state  the  ground  of  aJUack- 
ment.  The  failure  of  a  writ  of  attachment  to  state  the  ground  of 
attachment,  as  required  by  section  6  of  the  Attachment  act,  pre- 
scribing the  form  for  such  writs,  does  not  render  the  writ  void  but 
merely  detective,  and  subject,  under  section  28  of  the  same  act,  to 
amendment;  but  where  there  is  no  personal  service  or  appearance 
by  the  defendant  such  defect  is  not  waived  by  default,  and  may  be 
taken  advantage  of  on  writ  of  error. 

Cline  V.  Patterson,  88  111.  App.  360,  reversed. 

Writ  of  Error  to  the  Branch  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  writ  of  error 
to  the  Circuit  Court  of  Cook  county;  the  Hon.  R.  W.  Clif- 
ford, Judge,  presiding. 

Ives,  Mason  &  Wyman,  for  plaintiff  in  error. 
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John  C.  Patterson,  pro  se. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Branch  Appellate  Court 
for  the  First  District  to  bring  before  us  for  review  a  judg- 
ment of  that  court  affirming  a  judgment  of  the  circuit 
court  of  Cook  county  in  attachment.  The  writ  was  levied 
on  real  estate  of  the  defendant,  but  there  was  no  personal 
service  and  the  defendant  did  not  appear.  The  service 
was  by  publication,  only.  Judgment  by  default  was  ren- 
dered and  an  order  entered  for  special  execution  against 
the  property  attached. 

It  was  assigned  for  error  in  the  Appellate  Court,  and 
has  been  in  this  court  also,  that  the  attachment  writ  was 
void  because  it  failed  to  state  the  ground  of  the  attach- 
ment set  out  in  the  affidavit,  or  any  ground  for  the  writ. 
The  cause  of  the  attachment  as  stated  in  the  affidavit 
was,  that  the  defendant  below  was  a  non-resident  of  the 
State.  Section  6  of  the  act  in  regard  to  attachments  in 
courts  of  record  (Hurd's  Stat.  1899,  p.  176,)  prescribes 
the  form  (substantially)  of  a  writ  of  attachment,  from 
which  it  appears  that  the  cause  of  the  attachment,  as 
set  out  in  the  affidavit,  is  required  to  be  stated  in  the 
writ.  We  have  no  doubt  that  this  was  intended  to  be 
a  substantial  part  of  the  writ,  and  that  its  omission  left 
the  writ  defective  or  insufficient.  But  section  28  pro- 
vides that  "no  writ  of  attachment  shall  be  quashed,  nor 
the  property  taken  thereon  restored,  nor  any  garnishee 
discharged    ♦    *    *    on  account  of  any  insufficiency  of 

*  *    *    the  writ  of  attachment,    ♦    ♦    ♦    if  the  plaintiff 

*  *  *  shall  cause  *  *  ♦  the  writ  to  be  amended, 
in  such  time  and  manner  as  the  court  shall  direct;  and 
in  that  event  the  cause  shall  proceed  as  if  such  proceed- 
ings had  originally  been  sufficient." 

We  are  of  the  opinion  that  the  writ  was  not  void, 
and  therefore  incapable  of  amendment,  but  that,  under 
the  statute,  the  plaintiff  below  might  have  caused  it  to 
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be  amended.  It  does  not  come  within  the  rule  stated  in 
Sidwell  V.  Schumacher,  99  111.  426,  Weaver  v.  Peasley  d  Go.  163 
id.  251,  and  other  cases  of  like  character,  holding  that 
process  which  is  not  under  the  seal  of  the  court  or  which 
does  not  run  in  the  name  of  the  People  is  void.  This 
writ  had  all  the  formal  requisites  required  by  the  statute, 
was  duly  attested,  but  was  insuflBcient,  under  the  stat- 
ute, because  by  the  omission  of  a  part  of  its  substance  it 
was  not  substantially  in  the  form  prescribed,  but  it  was 
clearly  amendable  under  section  28  of  the  act.  The  at- 
tachment proceedings  were  therefore  erroneous  but  not 
void,  and  the  court  was  not  without  jurisdiction. 

It  is  said,  however,  that  by  not  appearing  and  moving 
to  quash  the  writ  the  defendant  below  waived  the  de- 
fect and  cannot  now  avail  himself  of  the  error.  We  are 
not  of  that  opinion.  If  the  defendant  below  had  appeared 
he  might  have  waived  the  defect,  but  as  the  judgment 
was  by  default  the  plaintiff  in  that  court  was  bound,  at 
his  peril,  to  cause  the  writ  to  be  amended,  so  that  the 
record,  on  its  face,  would  appear  to  be  free  from  error. 
It  is  a  general  rule  that  where  the  defendant  does  not 
appear  he  waives  nothing.  (2  Ency.  of  PI.  &  Pr.  601,  602; 
Holgate  v.  Broome^  8  Minn.  243.)  The  judgment  having 
been  by  default,  the  objection  can  be  availed  of  on  error. 
{Beitz  V.  People,  77  111.  518;  Lawrence  v.  Yeatman,  2  Scam.  15.) 
Had  the  defendant  below  appeared  and  moved  to  quash 
the  writ,  it  would  have  been  error  to  overrule  the  motion 
unless  the  plaintiff  had  caused  the  writ  to  be  amended; 
but  not  having  appeared,  and  the  judgment  being  on 
default,  he  may  have  advantage  of  the  same  error  here. 

The  judgments  of  the  Appellate  and  circuit  courts  are 

both  reversed  and  the  cause  is  remanded  to  the  circuit 

court  for  further  proceedings. 

Reversed  and  remanded. 
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Friederich  Schultz  v.  Lieb  Sroelowitz  et  ah 

and 
John  C.  Krasa  v.  Same. 

Opinion  filed  June  19, 190J—Behearing  denied  October  4, 1901. 

1.  Mortgages — assigned  mortgage  is  not  subject  to  latent  equities  of 
third  parties,  A  mortgage  is  assignable  only  in  equity,  and  in  a 
proceeding-  to  enforce  the  lien  created  by  it  it  is  subject  to  all 
equitable  defenses  existing  between  the  original  parties,  but  not 
to  latent  equities  of  third  persons. 

2.  Same — wh^  assignee  of  a  mortgage  is  protected  against  payments 
made  to  trustee.  The  rule  requiring  the  assignee  of  a  mortgage 
securing  notes  endorsed  in  blank  to  give  notice,  actual  or  construc- 
tive, in  order  to  protect  himself  against  payments  by  the  mort- 
gagor to  the  mortgagee,  does  not  extend  to  subsequent  purchasers 
of  the  property  who  assume  and  agree  to  pay  the  encumbrance, 
and,  notwithstanding  the  assignee  has  not  recorded  the  assignment 
or  given  notice-  thereof  to  any  one,  he  is  entitled  to  protection 
against  payments  made  by  the  purchasers  to  the  mortgagee  in  the 
belief  that  he  still  owned  the  indebtedness. 

Cartwright  and  Boggs,  JJ.  ,  concur  in  conclu8ion,only ;  Hand,  J., 
dissenting. 

Sroelowitz  v.  Schultz,  86  111.  App.  341,  reversed. 

Appeal  from  and  writ  of  error  to  the  Branch  Appel- 
late Court  for  the  First  District; — heard  in  that  court  on 
appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  P.  Tuley,  Judge,  presiding. 

This  was  a  bill  to  foreclose  a  deed  of  trust  in  the  na- 
ture of  a  mortgage  and  to  set  aside  a  fraudulent  release 
of  the  same.  The  prayer  of  the  bill  was  granted  by  the 
circuit  court,  but  on  appeal  the  decree  was  reversed  by 
the  Branch  Appellate  Court  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill  for  want  of  equity.  The 
case  is  now  before  us  on  appeal  of  Friederich  Schultz, 
the  complainant  in  the  bill,  and  on  writ  of  error  sued  out 
by  John  C.  Krasa,  one  of  the  defendants. 

It  appears  from  the  record  that  on  February  14,  1891, 
said  John  C.  Krasa  made  his  promissory  note  for  ^500, 
payable  to  himself  five  years  after  date  at  the  oflBce  of 
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Theodore  H.  Schintz,  together  with  ten  interest  coupons 
payable  in  the  same  way,  and  endorsed  the  same  in  blank 
and  delivered  the  same  to  said  Schintz.  At  the  same 
time  he  executed  and  delivered  to  Schintz,  as  trustee,  his 
deed  of  trust  on  certain  real  estate  to  secure  the  payment 
of  said  note  and  coupons.  A  month  later  the  complain- 
ant, Schultz,  purchased  and  received  from  Schintz  the 
notes  and  deed  of  trust  at  their  face  value  but  took  no 
separate  assignment  of  the  deed  of  trust,  nor  did  he  give 
Krasa,  the  maker,  any  notice  of  the  purchase  or  trans- 
fer. The  securities  were  given  by  Krasa  for  a  loan,  the 
amount  of  which  Krasa  received  from  Schintz  after  the 
purchase  by  Schultz.  On  the  7th  of  May  following,  Krasa 
sold  and  conveyed  the  property  so  mortgaged  by  him,  to 
Joseph  Miller,  subject  to  said  deed  of  trust,  and  in  and 
by  the  deed  Miller  assumed  the  payment  of  said  mort- 
gage debt  as  a  part  of  the  purchase  money.  Afterward, 
in  February,  1892,  Miller  sold  and  conveyed  the  property 
to  the  appellees,  Lieb  and  Anna  Sroelowitz,  and  by  the 
deed  of  Miller  to  them  they  assumed  and  agreed  to  pay 
the  same  mortgage  debt  as  part  of  the  purchase  money, 
in  the  same  terms  as  Miller  had  assumed  the  payment  of 
the  same.  As  the  interest  coupons  matured  they  were 
taken  by  Schultz  to  the  office  of  Schintz,  where  he  re- 
ceived the  money  from  Schintz.  Sroelowitz  paid  the 
coupons  to  and  received  them  from  Schintz,  supposing 
him  to  be  the  owner  and  holder  of  them  and  of  the  note 
and  mortgage,  he,  Schintz,  claiming  to  be  such  owner. 
Neither  Krasa  nor  the  appellees  ever  knew,  until  after 
the  maturity  of  the  principal  note,  that  Schultz  was  the 
holder  of  it  or  had  any  interest  in  it,  and  it  does  not 
appear  that  Schultz  knew  of  the  sale  and  conveyance 
of  the  property  by  Krasa  to  Miller,  or  by  Miller  to  Sroe- 
lowitz, until  about  the  same  time. 

In  August,  1895,  Schintz  notified  appellees,  the  Sroe- 
lowitz, that  the  note  would  become  due  in  six  months, 
and  in  pursuance  of  this  notice  they  went  to  see  Schintz 
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in  November  following,  and  informed  him  that  they  could 
not  pay  the  debt  in  full  but  could  pay  $800  on  it.  It  was 
then  agreed  between  them  and  Schintz  that  they  should 
pay  the  $800  and  execute  a  new  note  and  mortgage  for 
the  balance,  $3700.  This  agreement  was  carried  into  ef- 
fect on  December  4,  1895,  when  the  $800  was  paid  and 
the  new  note  and  mortgage  were  executed  and  delivered 
to  Schintz.  The  appellees  were  Russians,  and  were  un- 
able to  read,  write,  speak  or  understand  the  English  lan- 
guage, but  understood  the  German,  which  Schintz  also 
could  speak.  Schintz  produced  two  papers  having  the 
appearance  of  a  note  and  mortgage,  and  told  them  they 
were  the  note  and  deed  of  trust  they  were  paying  off  and 
that  they  belonged  to  him.  Appellees  asked  Schintz  to 
read  and  explain  the  papers  to  them,  which  he  pretended 
to  do  in  German.  They  then  requested  him  to  cancel 
them  by  drawing  lines  across  them,  "as  they  do  in  Eu- 
rope," and  to  give  the  papers  to  them;  but  he  said  that 
was  not  the  custom  in  this  country — that  they  were  of 
no  use  and  he  would  destroy  them.  He  then  tore  them 
up  and  threw  the  pieces  in  the  waste  basket.  Appellees 
also  asked  Schintz  for  "clearance  papers,"  and  he  told 
them  to  come  back  ia  a  few  days;  thisit  he  would  have  to 
go  to  court  to  clear  the  books;  that  he  was  too  busy  then. 
They  called  on  him  frequently  afterward  for  a  release, 
but  he  put  them  off  from  time  to  time,  but  finally  in- 
formed them  that  the  release  deed  had  been  filed  and 
that  everything  was  all  right.  The  release  was  in  fact 
filed  for  record  on  February  19, 1896.  The  note  had  be- 
come due  a  few  days  before,  on  February  14,  and  when 
Schultz  presented  it  at  Schintz 's  office  for  payment, 
Schintz  told  him  that  Krasa  was  not  then  ready  to  pay 
but  was  about  to  make  a  new  loan  to  get  the  money,  and 
that  he,  Schultz,  would  have  to  keep  the  papers  and  wait 
half  a  year  longer;  that  his  security  was  perfectly  good. 
Schultz  kept  the  note  and  deed  of  trust  over  a  year  after 
it  became  due,  until  some  time  in  1897,  when  he  learned 


Digitized  by 


Google 


252  ScHULTz  V.  Sroelowitz.  D91  IlL 

that  Schintz,  as  trustee,  had  executed  and  filed  a  release 
deed  releasing"  the  property  from  the  lien  more  than  a 
year  before.  After  the  payment  of  the  $800  and  the  mak- 
ing of  the  note  and  mortgage  for  $3700,  appellees  paid 
interest  to  Schintz  on  that  note,  and  not  on  the  original 
note  and  deed  of  trust.  Schintz  was  insolvent,  and  had 
sold  and  assigned  the  $3700  note  and  mortgage.  Schultz 
filed  his  bill,  as  above  stated,  to  set  aside  the  release  and 
to  foreclose  his  deed  of  trust,  making  Krasa  and  appel- 
lees parties  defendant. 

Arnold  Tripp,  for  appellant  Schultz. 

Ives,  Mason  &  Wyman,  for  plaintiff  in  error  Krasa. 

Moses,  Rosenthal  &  Kennedy,  for  appellees  and 
defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  case  is  the  outgrowth  of  a  fraudulent  transaction 
of  Theodore  H.  Schintz  which  must  result  in  loss  to  one  of 
two  or  more  innocent  parties.  It  is  often  a  difficult  mat- 
ter in  such  cases  to  determine  upon  which  of  such  parties 
the  loss  should  fall.  The  suit  was  brought  by  Schultz  to 
foreclose,  as  a  mortgage,  the  deed  of  trust,  which,  with 
the  note,  had  been  assigned  to  him  by  Schintz.  It  is 
well  settled  that  the  mortgage  was  assignable  only  in 
equity,  and  that  in  a  proceeding  to  enforce  the  lien  cre- 
ated by  it,  it  is  subject  to  all  equitable  defenses  exist- 
ing between  the  original  parties  but  not  to  the  latent 
equities  of  third  persons.  The  rule  is,  that  the  assignee, 
to  protect  himself  from  payments  by  the  mortgagor  to 
the  mortgagee,  must  give  notice  to  the  mortgagor,  actual 
or  constructive,  of  the  assignment  to  him.  {Olds  v.Cum- 
mings,  31  111.  188;  McAuUffe  v.  Renter,  166  id.  491;  Towner  v. 
McClelland,  110  id.  542;  Buehler  v.  McCoi-mick,  169  id.  269; 
Johnson  v. Carpenter,  7  Minn.  120.)  In  the  case  at  bar,  if 
Schultz,  the  assignee,  had  made  inquiry  of  Krasa  at  the 
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time  of  his  purchase  of  the  securities,  or  had  given  him 
notice  of  the  assignment,  no  reason  would  have  been 
disclosed  why  the  notes  should  not  be  paid;  but  in  case 
Krasa  had  afterward  made  payments  on  his  obligation 
such  notice  would  have  prevented  payment  to  the  wrong 
person,  or  at  least  Schultz  would  have  done  all  that  the 
law  required,  and  he  would  have  been  protected  in  his 
right  to  enforce  the  lien.  But  Krasa  never  made  any 
payments,  and  this  is  not  a  case  where  the  maker  has 
made  payments  to  his  mortgagee  after  the  latter  had 
assigned  the  note  and  mortgage,  not  knowing  of  such 
assignment,  but,  as  we  view  the  case,  it  is  one  where  a 
third  person,  unknown  to  the  assignee,  had  assumed  and 
agreed  to  pay  the  mortgage  debt,  and  in  undertaking  to 
comply  with  his  agreement  and  make  such  payment  has 
paid  the  wrong  person.  Schultz,  prior  to  such  payment, 
had  no  knowledge,  actual  or  constructive,  that  appellees 
had  purchased  and  procured  conveyance  of  the  property 
to  them  and  had  assuftied  and  agreed  to  pay  the  mort- 
gage debt.  He  was  not  charged  with  such  knowledge 
by  the  recording  of  the  deed  to  appellees,  inasmuch  as 
it  was  subsequent  to  the  recording  of  his  deed  of  trust. 
True,  had  he  taken  a  written  assignment  of  the  mort- 
gage and  placed  it  on  record  it  would  have  been  notice 
to  subsequent  purchasers,  as  appellees  were,  of  the  as- 
signment; but  without  any  written  assignment  the  mort- 
gage, as  an  incident  to  the  note,  passed  to  him  as  as- 
signee, and  was  enforceable  in  equity  as  an  equitable 
assignment.  His  deed  of  trust  was  not  only  of  record  and 
so  was  notice  to  appellees  when  they  purchased,  but  they 
had  expressly  assumed  and  agreed  to  pay  the  debt  which 
it  secured,— not  as  a  debt  to  Schintz,  but  a  debt  evidenced 
by  a  note  payable  to  the  order  of  the  maker  and  by  him 
endorsed  in  blank,  fully  described  in  the  deed  of  trust. 
Appellees  were  bound  by  their  agreement  to  pay  this 
debt  to  the  one  entitled  to  receive  payment,  and  they 
would  not  be  discharged  from  that  duty  by  the  fraud 
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of  Schintz,  in  the  absence  of  the  fault  or  negligence  of 
Schultz.  As  we  have  seen,  Schultz  was  not  bound  to  give 
notice  to  appellees  of  the  assignment,  but  only  to  Krasa, 
the  mortgagor.  That  was  a  duty  which  he  owed  to 
Krasa— not  to  third  persons  of  whose  interests  he  had 
no  knowledge.  Had  he  notified  Krasa  of  the  assignment, 
it  could  not,  from  such  notice,  be  presumed  that  the  in- 
formation would  have  been  imparted  to  appellees  and 
the  fraud  of  Schintz  thus  prevented. 

It  follows  that  no  connection  exists  between  the  fail- 
ure of  Schultz  to  give  notice  to  Krasa  and  the  fraud 
of  Schintz  in  procuring  payment  from  appellees.  Why, 
then,  should  the  lien  in  favor  of  Schultz  be  defeated  be- 
cause the  appellees  allowed  Schintz  to  practice  a  fraud 
on  them?  Thus,  it  was  said  in  Olds  v.  GummingSy  supra, 
(p.  192):  "There  are  many  cases  in  which  the  assignees 
have  been  protected  against  latent  equities  of  third  per- 
sons, whose  rights,  or  even  names,  do  not  appear  on 
the  face  of  the  mortgage.  And  the  reason  is,  that  it  is 
the  duty  of  the  purchaser  of  a  mortgage  to  inquire  of 
the  mortgagor  if  there  be  any  reason  why  it  should  not 
be  paid;  but  he  should  not  be  required  to  inquire  of  the 
whole  world,  to  see  if  some  one  has  not  a  latent  equity 
which  might  be  interfered  with  by  his  purchase  of  the 
mortgage,  as,  for  instance,  a  cestui  que  trust."  Then, 
again,  it  was  said  in  Toioner  v.  McClelland^  supra  (p.  551): 
"Where  a  mortgage  is  assigned,  and  the  mortgagor,  with- 
out notice,  pays  the  payee,  who  has  parted  with  the  note, 
that  will  discharge  the  mortgage,  and  in  a  suit  to  fore- 
close, such  payment  may  be  set  up  in  bar  of  a  decree  for 
its  foreclosure.  The  mortgagor,  to  release  himself  from 
liability  on  his  note,  must  see  that  he  pays  the  money  to 
the  holder  of  the  note,  who  has  received  it  by  assignment 
before  maturity,  but  not  so  to  discharge  the  mortgage, 
because  it  is  not  assignable  at  law.  The  equitable  as- 
signee, to  protect  his  rights  against  a  payment  by  the 
mortgagor  to  the  mortgagee,  must  give  the  former  no- 


Digitized  by 


Google 


Oct '01.]  ScHULTZ  V,  Sroelowitz.  ,      255 

tice,  actual  or  constructive,  of  its  assignment.  He  may 
place  the  assignment  on  record  or  give  notice  of  the  as- 
signment to  the  mortgagor."  And  in  Buehler  v.  McCormick, 
supra,  it  was  said  (p.  275)  that  "the  purchaser  knows 
from  the  papers  who  the  mortgagor  is,  and  may,  by  no- 
tice and  inquiry,  protect  himself  in  making  the  purchase 
much  more  readily  than  the  mortgagor  may,  if  for  any 
reason  he  is  unable  to  obtain  at  once  the  cancellation 
and  return  of  his  obligations.  The  assignee  is  charged 
with  knowledge  of  the  law  that  a  mortgage  is  assignable 
only  in  equity  and  subject  to  the  equities  between  the 
original  parties  to  it,  and  he  cannot  relieve  himself  from 
the  consequences  of  his  own  negligence  by  simply  show- 
ing that  the  mortgagor  failed  to  take  up  the  note  and 
mortgage  when  he  paid  the  debt  to  the  then  legal  holder." 
But  we  are  unable  to  see  how  this  equitable  doctrine 
can  be  applied  to  the  case  at  bar,  for,^  as  before  said,  the 
assignee,  Schultz,  had  no  knowledge  that  appellees  had 
any  interest  in  the  matter  or  had  assumed  Krasa's  obli- 
gation to  pay  the  mortgage  debt.  Their  equities  must 
be  classed  with  those  mentioned  as  the  latent  equities  of 
third  persons.  (Silverman  v.  Bullock,  98  111.  11.)  As  be- 
tween appellees  and  Krasa,  appellees,  by  their  assump- 
tion of  the  mortgage  debt,  became  principals  and  Krasa 
a  surety.  It  being  their  duty  to  pay,  they  could  not 
release  themselves  or  the  mortgaged  property  in  their 
hands  from  their  obligation,  and  leave  the  burden  still 
resting  upon  Krasa  as  the  maker  of  the  note.  Krasa's 
interest  is  to  maintain  the  lien,  and  not  to  defeat  it.  The 
property  became  the  primary  fund  for  the  payment  of 
the  debt.  This  court  said  in  Drury  v.  Holden,  121  111.  130, 
that  "it  is  well  established  that  when  a  party  purchases 
premises  which  are  encumbered  to  secure  the  payment 
of  indebtedness,  and  assumes  the  payment  of  the  indebt- 
edness as  a  part  of  the  purchase  money,  the  premises 
purchased  are  in  his  hands  a  primary  fund  for  the  pay- 
ment of  the  debt,  and  it  is  his  duty  to  pay  it."    How 
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did  appellees  discharge  this  duty?  They  simply  relied 
on  Schintz's  representations  that  he  was  the  owner  and 
holder  of  the  note  and  mortgage,  and,  knowing  that  they 
could  neither  read  nor  understand  the  English  language, 
they  depended  on  Schintz's  explanations  of  the  contents 
of  the  papers  which  he  produced  and  destroyed  in  their 
presence,  and  paid  him.  The  fact  that  Schintz  declined 
to  cancel  and  deliver  to  them  the  note  and  deed  of  trust 
on  their  request,  but  destroyed  them  instead,  should  have 
been  sufficient  to  arouse  their  suspicions  as  to  his  good 
faith  in  the  transaction  and  to  put  them  on  their  guard. 
Ordinary  care,  under  the  circumstances,  would  have  re- 
quired them  to  procure  some  competent  person  to  look 
into  the  matter  for  them.  This  they  did  not  do,  but 
relied  wholly  on  the  swindler  who  was  then  engaged  in 
perpetrating  the  fraud.  It  is  no  answer  to  say  that  if 
Krasa  had  been  so  imposed  on  or  had  paid  Schintz  with- 
out taking  up  the  securities,  such  payment,  as  between 
him  and  Schultz,  in  the  absence  of  notice  of  the  assign- 
ment, would  have  operated  to  discharge  the  lien,  for,  as 
before  shown,  appellees  were  not  entitled  to  notice  and 
they  took  the  property  subject  to  the  encumbrance,  and 
by  their  contract,  in  legal  effect,  agreed  that  it  should 
stand  as  the  primary  fund  in  their  hands  for  the  payment 
of  the  mortgage  debt.  They  were  at  their  own  peril 
bound  to  pay  the  debt  to  the  one  entitled  to  receive  it. 
There  was  no  proof  that  Schintz  was  the  agent  of  Schultz, 
and  their  payment  to  Schintz  was  not  good  as  to  Schultz, 
Schintz's  assignee,  nor  was  it  a  compliance  with  their 
obligation  to  Krasa,  who  parted  with  his  land  upon  the 
pledge  that  it  should  be  held  for  the  payment  of  his  debt. 
The  judgment  of  the  Appellate  Court  is  reversed  and 
the  decree  of  the  circuit  court  is  affirmed. 

Judgment  reversed. 

Cartwrtght  and  Boggs,  JJ.,  concur  in  the  conclu- 
sion, only;  Hand,  J.,  dissenting. 
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The  People  ex  rel.  Felix  P.  Krause 

V. 

Carter  H.  Harrison  et  al. 

Opinion  filed  June  19, 1901—Bekearing  denied  October  8^  1901, 

h  Statxjtes— statute  shouM  be  construed  bo  as  to  give  effect  to  the  main 
irUent.  The  several  provisions  of  a  statute  should  be  construed  to- 
g-ether  in  the  light  of  the  general  objects  and  purposes  of  the  en- 
actment and  so  as  to  give  effect  to  the  main  intent,  even  though 
particular  provisions  are  not  construed  literally. 

2.  Same — in  construing  a  statute  the  court  tcill  have  regard  for  con- 
temporaneous  conditions.  In  determining  the  meaning  of  a  statute 
the  court  will  have  regard  to  existing  circumstances  or  contem- 
X)oraneou8  conditions,  and  will  also  look  to  the  objects  sought  to 
be  obtained  by  the  act  and  the  necessity  for  its  adoption. 

3.  Intoxicating  liquors— sedton  18  of  Annexation  act,  preserving 
dram-shop  ordinances^  construed.  The  provision  of  section  18  of  the 
Annexation  act,  preserving  in  full  force  all  ordinances  of  the  an- 
nexed territory  "whereby  the  licensing  of  dram-shops  is  prohibited 
or  regulated,"  means  all  ordinances  entitled  "dram-shops,**  and 
which  were  enacted  to  license  and  regulate  the  sale  of  intoxicants. 

4.  Same— section  18  of  Annexation  act  preserves  in  force  aU  the  Hyde 
Park  liquor  ordinances.  Under  section  18  of  the  Annexation  act  all 
of  the  Hyde  Park  liquor  ordinances  In  force  at  the  time  of  the  an- 
nexation of  the  village  of  Hyde  Park  to  the  city  of  Chicago  are 
preserved  In  full  force  for  all  time  to  come,  except  as  they  may  be 
changed  In  the  manner  provided  In  such  section. 

Maoruder,  J.,  dissenting. 

Harrison  v.  People  ex  rel.  92  111.  App.  643,  aflflrmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  P.  Dunne,  Judge,  pre- 
siding. 

MoRAN,  Mayer  &  Meyer,  for  appellant: 
At  the  time  of  the  annexation  of  Hyde  Park  to  the 
city  of  Chicago,  June  29,  1889,  the  territory  comprising 
the  village  of  Hyde  Park  became  subject  to  all  existing 
and  future  ordinances  of  the  city  of  Chicago,  save  only 
as  the  Hyde  Park  ordinance  with  reference  to  dram- 
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shops  was  continued  in  force  by  operation  of  said  Annex- 
ation act.  Starr  &  Cur.  Stat.  797,  799;  McOum  v.  Board  of 
Educatixm,  133  111.  122;  People  v.  Cregier,  138  id.  461;  Bail- 
way  Co.  V.  Chicago,  143  id.  641;  People  v.  Brown,  83  id.  95; 
Cicero  v.  Chicago,  182  id.  301. 

Only  the  provisions  of  the  ordinance  of  the  village  of 
Hyde  Park  regulating  and  prohibiting  the  licensing  of 
dram-shops  were  kept  in  force  by  the  Annexation  act. 
1  Starr  &  Cur.  Stat.  sec.  18,  p.  798;  Rev.  Code  of  Cl^icago, 
art.  3,  chap.  39;  Rev.  Mun.  Code  of  Chicago,  sec.  1188. 

A  dram-shop  or  saloon  is  a  place  where  spirituous  or 
vinous  or  malt  liquors  are  retailed  in  less  quantities  than 
one  gallon.  Rev.  Stat.  chap.  43,  sec.  1;  Hyde  Park  Ordi- 
nance, March  28, 1887,  chap.  15,  sec.  2. 

A  person  who  sells  liquor  in  quantities  of  one  gallon 
or  more  is  a  wholesale  dealer,  as  contradistinguished 
from  the  keeper  of  a  dram-shop  or  saloon.  Dennehy  v. 
Chicago,  120  111.  627;  Monmouth  v.  Popel,  183  id.  634. 

Charles  M.  Walker,  Corporation  Counsel,  and  Ros- 
WELL  B.  Mason,  Assistant  Corporation  Counsel,  (Walker 
&  Payne,  and  Edwin  Burritt  Smith,  of  counsel,)  for 
appellees: 

Chapter  15  of  the  Revised  Municipal  Code  of  the  vil- 
lage of  Hyde  Park,  as  amended  May  8, 1889,  and  June  24, 
1889,  was  kept  in  full  force  and  effect  by  section  18  of 
the  Annexation  act.  Starr  &  Cur.  Stat.  sec.  18,  p.  805; 
People  V.  Cregier,  138  111.  401;  Swift  y.  Klein^  163  id.  269;  Peo- 
ple V.  Harrison,  185  id.  307. 

The  court  will  take  into  consideration  the  purpose  for 
which  section  18  of  the  Annexation  act  was  passed,  will 
consider  the  conditions  prevailing  at  the  time  of  its  pas- 
sage, and  will  give  effect  to  its  true  intent  and  meaning, 
even  if  it  were  necessary  to  disregard  the  strict  letter  of 
the  statute.  People  v.  Kipley,  171  111.  44;  Hogan  v.  Akin^ 
181  id.  448;  People  v.  Chicago,  152  id.  546;  People  y.  Hoffman^ 
97  id.  234;  Anderson  v.  Bailroad  Co.  117  id.  26. 
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The  court  will  not  so  construe  a  statute  as  to  cause 
absurd  consequences  to  follow.  Interpretations  that  lead 
to  an  absurdity  ought  to  be  rejected.  People  v.  Marshall, 
6  Gilm.  672;  People  v.  Wren,  4  Scam.  269;  People  v.  Chicago, 
152  111.  546;  Railway  Co.  v.  Binkert,  106  id.  298;  Perry  County 
V.  Jefferson  County,  94  id.  220;  People  v.  Qaulter,  149  id.  39. 

The  sale  of  intoxicating  liquor  is  not  a  right  to  be 
enjoyed  by  a  citizen  of  the  United  States  or  a  citizen  of 
this  State.  By  the  public  policy  of  this  State  the  sale 
of  intoxicating  liquors  is  regarded  as  an  evil,  and  all 
laws  relating  thereto  as  restrictive  and  to  be  favorably 
construed  by  the  court.  Rev.  Stat.  chap.  43;  People  v. 
Cregier,  138  111.  401;  Swift  v.  People,  162  id.  534;  People  y. 
Eaiirison,  185  id.  307;  Crowley  v.  Christensen,  137  U.  S.  86; 
Moore  v.  Indianapolis,  120  Ind.  483. 

The  writ  of  mandamus  is  not  a  writ  of  right.  It  should 
not  issue  in  doubtful  cases.  It  will  not  be  granted  where 
it  cannot  be  seen  by  the  court  that  it  will  accomplish 
a  good  purpose  or  that  it  will  have  a  beneficial  effect. 
The  court  should  be  relu€tant  to  coerce,  by  mandamus, 
the  authorities  of  a  municipality.  Sioift  v.  Klein,  163  111. 
276;  Railway  Co,  v.  County  Clerk,  74  id.  27;  Railroad  Co.  v. 
Suffem,  129  id.  274;  Elgin  Watch  Case  Co.  v.  Pearson,  140  id. 
423;  People  v.  Village  of  Crotty,  93  id.  186;  19  Md.  351. 

Per  Curiam:  The  Branch  Appellate  Court,  in  decid- 
ing this  case,  rendered  the  following  opinion: 

"This  is  an  appeal  from  an  order  of  the  circuit  court 
granting  a  peremptory  writ  of  mandamus  to  compel  the 
mayor  and  certain  other  officers  of  the  city  of  Chicago 
to  approve  the  relator's  bond,  and  to  sign  and  deliver  a 
license  to  him,  authorizing  and  permitting  the  said  rela- 
tor to  sell  and  offer  for  sale  within  the  city  of  Chicago, 
at  his  premises  on  Cottage  Grove  avenue,  (within  what 
is  known  as  the  'prohibition  district'  of  the  former  vil- 
lage of  Hyde  Park,)  malt  liquors  in  quantities  of  one  gal- 
lon or  more  at  a  time,  and  there  to  carry  on  the  business 
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of  a  wholesale  malt  liquor  dealer.  The  petition  for  the 
writ  set  forth  that  the  relator  had  resided  in  and  carried 
on  at  the  said  premises,  constituting"  a  store  or  place 
of  business,  for  more  than  seven  years  last  past,  a  meat 
market  and  grocery  business,  and  during  said  time  was 
not  a  brewer  or  engaged  in  any  other  business  except  as 
aforesaid.  No  question  is  raised  by  appellant  as  to  the 
sufficiency  of  the  allegations  of  the  petition  to  entitle  the 
relator  to  the  mandaviua  prayed  for,  if,  under  the  law,  he 
is  entitled  to  a  license  at  the  place  in  which  he  conducts 
his  business. 

"The  answer  filed  in  behalf  of  the  respondents  raises 
no  issue  of  fact,  and  the  case  was  determined  by  the  cir- 
cuit court  as  a  matter  of  law  arising  on  the  pleadings. 

"It  was  recited  in  the  decree  or  judgment  of  the  court: 
*The  relator,  and  each  of  the  respondents  herein,  by  their 
respective  counsel,  having  heretofore  stipulated  and 
agreed  in  open  court  that  this  cause  should  be  heard  by 
this  court  on  the  pleadings  now  on  file  and  that  no  evi- 
dence shall  be  introduced  on  the  hearing  of  this  cause; 
that  the  material  facts,  as  alleged  in  said  petition,  shall 
be  taken  as  true,  except  that  it  is  not  admitted  by  the 
respondents  that  the  ordinances,  with  their  amendments, 
of  the  village  of  Hyde  Park,  set  forth  in  the  petition 
herein,  are  no  longer  in  force  and  effect;  and  that  the 
court,  from  the  pleadings  on  file,  shall  determine,  as  a 
question  of  law,  whether  the  relator  is  legally  entitled 
to  a  writ  of  mandamus  or  whether  the  respondents  are 
legally  justified  in  refusing  to  grant  the  license,  as  prayed 
for  in  said  petition.' 

"The  ordinance  under  which  the  relator  applied  for  a 
license  was  passed  by  the  city  of  Chicago,  and  approved 
April  9, 1897,  being  article  3,  chapter  39,  of  the  Revised 
Code  of  the  city  of  Chicago. 

"The  village  of  Hyde  Park  was  annexed  to  the  city 
of  Chicago  June  29,  1889,  under  and  in  pursuance  of  an 
act  of  the  General  Assembly  of  the  State  to  provide  for 
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the  annexation  of  cities,  etc.,  commonly  known  as  the 
'Annexation  act,'  approved  and  in  force  April  25,  1889. 
Section  18  of  that  act  is  as  follows:  *When  a  part  or  the 
whole  of  an  incorporated  town,  villag'e  or  city  is  annexed, 
under  the  provisions  of  this  act,  to  another  city,  village 
or  incorporated  town,  and  prior  to  such  annexation  an 
ordinance  was  in  force  prohibiting  the  issuing  of  licenses 
to  keep  dram-shops  within  said  territory  so  annexed,  or 
any  part  thereof,  or  providing  that  such  licenses  shall 
not  be  issued  except  upon  petition  of  a  majority  of  the 
voters  residing  within  a  certain  distance  of  such  pro- 
posed dram-shops,  then  such  ordinance  shall  continue  in 
full  force  and  effect,  notwithstanding  such  annexation: 
Provided,  the  city  council  or  board  of  trustees,  as  the  case 
may  be,  may,  on  petition  of  one-fourth  of  the  voters  of 
the  territory  over  which  said  ordinance  extends,  submit 
at  an  annual  municipal  election,  but  not  oftener  than 
every  other  municipal  election,  the  question  to  the  voters 
of  such  territory  whether  or  not  an  ordinance  shall  be 
passed  authorizing  the  issuing  of  dram-shop  licenses  for 
such  territory:  And  provided  further,  that  upon  petition 
in  such  case  of  one-fourth  of  the  voters  within  any  part 
of  said  annexed  territory  not  less  than  one-half  square 
mile  in  extent,  asking  that  any  such  ordinance  shall  be 
continued  in  force  in  said  portion  of  said  annexed  terri- 
tory, said  question  of  issuing  dram-shop  licenses  shall  be 
submitted  separately  to  the  voters  of  said  portion  of  said 
annexed  territory,  and  if  a  majority  of  the  voters  voting 
on  such  question  vote  against  dram-shops,  then  said  ordi- 
nance shall  continue  in  force  in  said  portion  of  said  ter- 
ritory, otherwise  not.  The  ballots  cast  at  such  election 
shall  be  written  or  printed,  or  partly  written  and  partly 
printed,  *Por  Dram-shops,'  or  *  Against  Dram-shops,'  re- 
spectively, and  shall  be  received,  canvassed  and  returned 
the  same  as  ballots  cast  at  said  election  for  municipal 
officers,  and  if  it  shall  appear  that  a  majority  of  the  vot- 
ers so  voting  upon  the  question  vote  *For  Dram-shops, ' 
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then  licenses  may  be  issued  for  said  territory  on  the  same 
terms  and  conditions  as  licenses  are  granted  by  ordinance 
within  other  parts  of  the  municipality.  It  is  intended 
by  this  section  to  continue  in  full  force  and  effect,  all 
ordinances  of  any  municipality,  the  whole  or  part  of 
which  is  annexed  to  another  city,  incorporated  town  or 
village,  whereby  the  licensing  of  dram-shops  is  prohib- 
ited or  regulated  within  said  city,  village  or  incorporated 
town,  or  any  part  thereof,  without  the  voters  of  the  ter- 
ritory so  affected  consent,  as  hereby  provided,  to  the 
repeal  of  such  ordinance  by  the  city,  village  or  incor- 
porated town  to  which  the  territory  is  annexed.' 

"It  is  set  up  in  the  answer  of  the  respondents  that 
section  18  of  the  Annexation  act  was  passed  by  the  leg- 
islature with  reference  to  the  annexation  of  Hyde  Park 
and  the  protection  of  its  inhabitants  in  the  security  af- 
forded to  them  by  the  liquor  ordinance  of  that  village. 
But  it  is  in  effect  argued  by  the  relator  that  by  the  terms 
of  that  act  such  ordinances  were  in  fact  impaired  to  the 
extent  of  preserving  only  the  licensing,  prohibiting  and 
regulating  of  dram-shops,  as  such. 

"At  and  before  the  time  Hyde  Park  was  annexed  to 
Chicago  there  were  in  force  .in  that  village  certain  ordi- 
nances placing  restrictions  upon  the  liquor  traffic  within 
its  boundaries.  These  are  shown  in  chapter  15  of  the 
Revised  Municipal  Code  of  the  village  (consisting  of 
twenty-one  sections)  entitled  *Dram-shops,'  and  in  two 
amendments  thereto,  which  became  laws  on  May  8, 1889, 
and  June  24,  1889.  This  last  amendment  became  a  law 
only  five  days  before  annexation  was  accomplished. 
Without  reproducing  these  several  ordinances  and  amend- 
ments, it  is  enough  to  say  of  them  that  before  the  annex- 
ation of  Hyde  Park,  and  while  they  were  unquestionably 
in  force,  it  would  not  have  been  possible  for  a  license 
such  as  is  here  involved  to  have  been  granted. 

"The  gist  of  the  argument  of  the  relator  is  based  up- 
on the  proposition  that  only  the  provisions  of  the  Hyde 
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Park  ordinances  prohibiting  and  regulating  the  licensing 
of  dram-shops  were  kept  in  force  by  the  Annexation  act. 
We  are  free  to  admit  that  in  the  absence  of  countervail- 
ing legislation  the  ordinances  of  Chicago,  upon  the  an- 
nexation of  Hyde  Park,  eo  instantly  of  their  own  vigor, 
extended  to  and  became  operative  over  the  annexed  ter- 
ritory, and  that  from  that  instant  the  territory  annexed 
became  a  constituent  part  of  the  city,  and  subject  to  the 
same  laws,  the  same  municipal  organization  and  the  same 
polity  which  the  statutes  in  force  had  already  provi- 
ded for  the  government  of  the  city  and  its  institutions. 
(McGum  V.  Board  of  Education,  133  111.  122;  People  ex  rel,  v. 
Cregier,  138  id.  401.)  Of  course,  such  being  the  law  as  to 
the  extension  of  existing  ordinances  over  annexed  terri- 
tory, subsequent  ordinances  of  the  city  to  which  annexa- 
tion has  been  made  would  have  at  least  equal  vigor  over 
the  annexed  territory,  in  the  absence  of  a  statute  saving 
to  such  territory  the  force  of  its  own  former  ordinances. 

"At  the  time  Hyde  Park  was  annexed  there  was  in 
force  in  Chicago  an  ordinance  of  that  city  passed  Janu- 
ary 29, 1883,  regulating  the  sale  of  ale,  beer  or  other  malt 
liquors  in  quantities  in  excess  of  one  gallon  at  one  time, 
and  the  contention  of  the  relator  is  that  that  ordinance 
became  at  once  operative  in  the  annexed  district  of  Hyde 
Park,  and  governed  in  that  regard  until  the  passage  by 
the  city  of  Chicago,  on  April  9,  1897,  of  an  ordinance  re- 
lating to  the  licensing  of  wholesale  malt  liquor  dealers. 
That  ordinance  permitted  the  sellings  by  grocers,  of  malt 
liquors  in  quantities  of  one  gallon  or  more  at  a  time,  they 
first  having  obtained  a  license  therefor,  and  it  is  under 
that  ordinance  that  the  relator  has  asked  for  the  manda- 
mus in  question.  The  question  then  recurs,  did  section  18 
of  the  Annexation  act  keep  in  force  the  ordinances  of 
Hyde  Park  relating  to  the  subject  in  controversy? 

"Coming  to  read  the  ordinance  of  Hyde  Park,  as  em- 
bodied in  chapter  15  of  its  Revised  Code  of  1887,  and  the 
ordinances  amendatory  thereof,  it  is  apparent  that  the 
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whole  subject  of  liquor  traflSc  within  the  limits  of  that 
village  was  covered,  and  not  merely  the  keeping  of  dram- 
shops. They  provided  for  the  creation  of  prohibition 
districts,  (and  the  place  in  question  is  included  therein,) 
within  which  no  license  for  the  keeping  of  a  saloon  or 
dram-shop  could  be  granted,  and  prohibited  the  granting 
of  licenses  anywhere  in  Hyde  Park  for  the  sale  of  liquor 
in  quantities  less  than  four  gallons  in  a  single  package, 
except  at  a  regularly  licensed  saloon  or  dram-shop.  They 
also  provided  for  the  licensing  of  wagons  for  the  delivery 
of  beer  and  other  liquors  in  quantities  not  less  than  one 
gallon  in  a  single  package  to  one  person.  There  are  nu- 
merous other  provisions  not  necessary  to  be  mentioned. 
Now,  is  it  reasonable  to  suppose  that  the  legislature  in- 
tended by  section  18  of  the  Annexation  act  to  sweep  away 
all  these  provisions,  except  so  far  as  the  regulation  and 
enforcing  of  the  keeping  of  a  saloon  or  dram-shop  is  con- 
cerned? That  act  was  passed  in  April,  1889, — about  two 
months  before  annexation  took  place.  The  amendatory 
ordinances  of  Hyde  Park,  which  are  of  particular  appli- 
cability to  the  subject,  were  passed  May  8, 1889,  and  June 
24,  1889.     Annexation  took  place  June  29, 1889. 

"It  appears  by  the  answer  of  the  respondents  that  the 
Annexation  act  *was  passed  by  the  legislature  with  refer- 
ence to  the  ordinances  of  the  village  of  Hyde  Park,  and 
more  especially  to  chapter  15  of  the  Revised  Municipal 
Code  of  the  village  of  Hyde  Park,  1887,  as  amended  by 
the  amendments  of  May  8,  1889,  and  June  24,  188.9.'  The 
concluding  part  of  said  section  18,  as  before  quoted,  is 
as  follows:  *It  is  intended  by  this  section  to  continue  in 
full  force  and  effect,  all  ordinances  of  any  municipality, 
the  whole  or  part  of  which  is  annexed  to  another  city, 
incorporated  town  or  village,  whereby  the  licensing  of 
dram-shops  is  prohibited  or  regulated  within  said  city, 
village  or  incorporated  town,  or  any  part  thereof,  with- 
out the  voters  of  the  territory  so  affected  consent,  as 
hereby  provided,  to  the  repeal  of  such  ordinance  by  the 
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city,  village  or  incorporated  town  to  which  the  territory 
is  annexed.'  The  word  'whereby,*  there  employed,  is  not 
intended  to  limit  the  effect  of  the  saving  clause  of  the 
section  to  dram-shops,  as  such,  alone,  but  means  all  ordi- 
nances entitled  *Dram-shops. '  *Dram-shops,'  as  used  in 
that  connection,  is  generic,  and  means  the  liquor  traffic 
generally.  Chapter  43  of  the  Revised  Statutes  is  entitled 
*Dram-shops,  *  and  is  a  single  chapter  relating  to  the 
liquor  traffic,  generally.  As  used  in  that  connection,  the 
word  includes  in  its  meaning  all  matters  there  enacted 
with  reference  to  licensing  and  regulating  the  evils  aris- 
ing from  the  sale  of  intoxicating  liquors,  as  appears  by 
the  title  of  the  act  shown  in  the  statute.  (Hurd's  Stat. 
1899,  chap.  43.)  And  so  in  the  fore  part  of  the  section, 
the  provision  that  *such  ordinance  shall  continue  in  full 
force  and  effect,'  means  the  whole  of  the  ordinance,  and 
not  a  special  section  of  it.  In  accordance  with  this  view 
the  Supreme  Court,  when  considering  the  same  section, 
said:  *It  was  expressly  declared  to  be  the  intention  of 
said  section  to  continue  in  full  force  and  effect  all  ordi- 
nances of  any  municipality,  the  whole  or  part  of  which 
should  be  annexed  to  the  city,  whereby  the  licensing  of 
dram-shops  was  prohibited  or  regulated  in  the  annexed 
territory,  until  the  voters  of  the  territory  affected  by  the 
ordinance  should  consent  to  its  repeal.'  {People  ex  rel,  v. 
Cregier,  138  111.  401.)  In  the  same  case  (p.  423)  the  court 
holds  that  there  is.  no  possible  ground  for  doubting  the 
applicability  of  section  18  to  the  ordinances  of  Hyde 
Park  in  force  at  the  time  of  the  annexation,  and  that  they 
were  continued  in  force  notwithstanding  the  annexation, 
and  were  placed  beyond  repeal  by  the  city  council  of  the 
city  of  Chicago.  Any  other  holding  by  us  than  that  the 
whole  ordinance  was  meant  by  the  statute  would  lead  to 
absurd  and  most  mischievous  consequences. 

"The- answer  of  the  respondents  expressly  set  up  that 
the  statute  was  passed  with  reference  to  the  annexation 
of  Hyde  Park.     The  purpose  of  the  section  being  to  se- 
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cure  to  Hyde  Park  its  prohibition  districts  and  to  secure 
and  regpulate  the  liquor  traffic  within  its  territory,  that 
object  should  be  kept  in  mind,  and  words  used  in  the  stat- 
ute should  be  construed  liberally  to  that  end. 

"We  are  not  without  abundant  authority  on  this  ques- 
tion. The  statutes  of  the  State  provide,  witl]  reference 
to  the  construction  of  the  statutes:  *A11  gfeneral  provi- 
sions, terms,  phrases  and  expressions  shall  be  liberally 
construed,  in  order  that  the  true  intent  and  meaning*  of 
the  legislature  may  be  fully  carried  out.'  (First  para- 
graph of  sec.  1,  chap.  131.)  So  it  is  said  in  Fe&ple  v.  TFrcn, 
4  Scam.  269, (at  p.  277):  *It  is  a  well  established  rule  in  the 
construction  of  statutes,  that  where  great  inconvenience 
or  absurd  consequences  are  to  result  from  a  particular 
construction  that  construction  should  be  avoided,  unless 
the  meaning  of  the  legislature  be  plain  and  manifest.' 
In  People  v.  City  of  Chicago^  152  111.  546,  the  rule  is  stated 
as  follows:  *It  may  be  well  to  here  call  attention  to  some 
of  the  rules  which  should  influence  the  court  in  interpret- 
ing the  statute  now  in  question.  The  General  Assembly, 
in  the  act  revising  the  law  in  relation  to  the  construction 
of  the  statutes,  lays  down  as  the  first  rule  to  be  observed, 
the  following:  *A11  general  provisions,  terms,  phrases 
and  expressions  shall  be  liberally  construed,  in  order 
that  the  true  intent  and  meaning  of  the  legislature  may 
be  fully  carried  out.'  (2  Starr  &  Curtis,  chap.  131,  sec.  1.) 
A  thing  within  the  intention  is  regarded  as  within  the 
statute  though  not  within  the  letter,  and  a  thing  within 
the  letter  is  not  within  the  statute  unless  within  the  in- 
tention. {Perry  County  v.  Jefferson  County,  94  111.  214;  Peo- 
ple V.  Hoffman,  97  id.  234;  Anderson  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  117  id.  26.)  The  several  provisions 
of  the  statute  should  be  construed  together  in  the  light 
of  the  general  objects  and  purposes  of  the  enactment, 
and  so  as  to  give  effect  to  the  main  intent,  although 
particular  provisions  are  thus  construed  not  according  to 
their  literal  reading.    {Hill  v.  Harding,  93  111.  77;  Wdbasli^ 
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St.  Louis  and  Pacific  Railway  Go.  v.  Binkert,  106  id.  298.)  The 
intention  is  to  be  gathered  from  the  necessity  or  reason 
of  the  enactment,  and  the  meaning  of  words  enlarged  or 
restricted  according  to  the  true  intent.  {Castner  v.  Walrod, 
83  ni.  171;  Cruse  v.  Aden,  127  id.  231.)  That  which  is  im- 
plied is  as  much  a  part  of  the  statute  as  that  which  is 
expressed.  (Potter's  Dwarris,  145;  United  States  v.  BabUt, 
1  Black,  55i)  When  the  literal  enforcement  of  a  statute 
would  result  in  great  inconvenience  and  cause  great  in- 
justice, and  lead  to  consequences  which  are  absurd  and 
which  the  legislature  could  not  have  contemplated,  the 
courts  are  bound  to  presume  that  such  consequences  were 
not  intended,  and  adopt  a  construction  which  will  pro- 
mote the  ends  of  justice  and  avoid  the  absurdity. — Bryan 
V.  Buckmastevj  Breese,  408;  People  v.  Marshall,  1  Gilm.  672.' 
In  People  v.  Kipley,  171  111.  44,  (at  p.  77,)  the  court  says: 
*In  determining  the  meaning  of  a  statute  the  court  will 
have  regard  to  existing  circumstances  or  contempora- 
neous conditions,  and  also  to  the  objects  sought  to  be 
obtained  by  the  statute  and  the  necessity  or  want  of 
necessity  for  its  adoption.'  The  late  expression  of  the 
Supreme  Court  in  Hogan  v.  Akin,  181  111.  448,  by  Chief  Jus- 
tice Cartwrigiit,  ist  *It  is  true,  we  cannot  disregard  a 
provision  of  that  kind  appearing  to  be  within  the  inten- 
tion of  the  law -makers,  but  the  purpose  of  construction 
is  to  find  and  give  effect  to  such  intention.  *  *  *  In 
seeking  for  such  intention  we  are  to  consider  not  only 
the  language  used  by  the  legislature,  but  also  the  evil 
to  be  remedied  and  the  object  to  be  attained. ' 

"There  cannot,  in  our  opinion,  be  any  doubt  it  was  the 
intention  of  the  legislature,  and  of  the  lawfully  consti- 
tuted authorities  of  Hyde  Park  as  well,  that  there  should 
be  preserved  to  the  annexed  territory  all  of  the  Hyde 
Park  liquor  ordinances  in  force  at  the  time  of  annexa- 
tion, for  all  time  to  come,  except  as  they  provide  for  a 
change  therein,  and  that,  as  said  in  the  Cregier  case,  supra, 
they  were  placed  beyond  repeal  by  the  city  of  Chicago. 
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We  ag^ee  with  the  contention  of  counsel  for  the  relator 
that  mandamus  is  a  proper  way  to  test  the  question,  and 
was  an  appropriate  remedy  for  the  relator. 

"The  argument  that  the  amendatory  ordinance  of  Hyde 
Park,  passed  June  24,  1889,  is  void  because  of  making 
an  unjust  discrimination  between  persons  who  may  sell 
liquor  in  less  quantities  than  four  gallons  in  a  pack- 
age, does  not  seem  to  us  to  require  particular  answer. 
It  deprives  relator  of  nothing  he  asks  for  that  he  has 
an  inherent  right  to. 

"The  judgment  or  order  of  the  circuit  court  is  reversed, 
with  directions  to  dismiss  relator's  petition." 

We  concur  in  the  foregoing  views  and  in  the  conclu- 
sions above  announced.  Accordingly  the  judgment  of 
the  Branch  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Magruder,  dissenting: 

I  am  unable  to  concur  in  this  decision.  The  con- 
struction, which  it  gives  to  the  act  of  the  legislature  of 
Illinois  known  as  the  "Annexation  act,"  is  strained  and 
unnatural.  The  simple  question  in  this  case  is:  what 
kind  of  ordinances  relating  to  the  liquor  traffic,  which 
were  in  force  in  the  village  of  Hyde  Park  at  the  time  of 
its  annexation  to  the  city  of  Chicago,  were  continued  in 
force  after  such  annexation?  This  question  is  to  be  de- 
termined mainly  by  considering  the  language  and  terms 
of  the  Annexation  act  itself.  That  act  was  approved  and 
went  into  force  on  April  25,  1889,  and,  under  it,  the  vil- 
lage of  Hyde  Park  was  annexed  to  the  city  of  Chicago 
on 'June  29,  1889. 

Section  18  of  the  Annexation  act  of  1889  provides  as 
follows:  "When  a  part  or  the  whole  of  an  incorporated 
town,  village  or  city  is  annexed,  under  the  provisions  of 
this  act,  to  another  city,  village  or  incorporated  town, 
and  prior  to  such  annexation  an  orjiinance  was  in  force 
prohibiting  the  issuing  of  licenses  to  keep  dram-shops 
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"within  said  territory  so  annexed,  or  any  part  thereof,  or, 
providing^  that  such  licenses  shall  not  be  issued  except 
upon  petition  of  a  majority  of  the  voters  residing  with- 
in a  certain  distance  of  such  proposed  dram-shops,  then 
such  ordinance  shall  continue  in  full  force  and  effect, 
notwithstanding"  such  annexation,"  etc.  (1  Starr  &  Curt. 
Ann.  Stat.— 2d  ed.— 805.) 

Manifestly,  by  the  terms  of  section  18  as  above  quoted, 
the  ordinances  continued  in  force  after  annexation  were 
ordinances  prohibiting  the  issuing  of  licenses  to  keep 
dram-shops  within  the  territory  annexed.  No  other  kind 
of  ordinances  were  continued  in  force  by  the  act.  As  if 
to  emphasize  the  language  above  quoted  from  the  first 
part  of  section  18  of  the  act,  the  last  sentence  of  said 
section  18  declares  more  specifically  the  intention  of  .the 
legislature  by  the  use  of  the  following  words:  "It  is  in- 
tended by  this  section  to  continue  in  full  force  and  effect 
all  ordinances  of  any  municipality,  the  whole  or  part  of 
which  is  annexed  to  another  city,  incorporated  town  or 
village,  whereby  the  licensing  of  dram-shops  is  prohib- 
ited or  regulated  within  said  city,  village  or  incorporated 
town,  or  any  part  thereof,"  etc.     (Ibid). 

It  could  not  be  stated  in  terms  plainer  and  clearer 
than  the  terms,  above  used,  that  the  ordinances  to  be 
continued  in  force  by  the  Annexation  act  were  ordinances 
prohibiting  or  regulating  the  licensing  of  dram-shops. 

What  is  a  dram-shop?  Section  1  of  the  act  of  1874 
in  regard  to  "dram-shops"  thus  defines  a  dram-shop:  "A 
dram-shop  is  a  place  where  spirituous  or  vinous  or  malt 
liquors  are  retailed  by  less  quantity  than  one  gallon." 
(2  Starr  &  Curt.  Ann.  Stat,— 2d  ed.— p.  1587).  Section  2 
of  the  revised  municipal  code  of  Hyde  Park,  adopted  in 
1887  and  in  force  when  the  annexation  of  that  village  to 
the  city  of  Chicago  took  place,  adopts  the  same  definition 
by  the  use  of  the  following  words:  "A  dram-shop  or  sa- 
loon is  a  place  where  spirituous,  vinous  or  malt  liquors 
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are  retailed  in  less  quantities  than  one  gallon."  Section 
21  of  said  municipal  code  of  Hyde  Park  provides  that, 
within  a  certain  territory  described  in  that  section,  "no 
license  shall  be  issued  to  keep  a  saloon  or  dram-shop." 

Section  18  of  the  Annexation  act  is,  therefore,  to  be 
read  as  thoug^h  it  provided  for  the  continuance  in  force 
after  annexation  of  ordinances,  prohibiting  the  issuing 
of  licenses  to  keep  places  where  spirituous  or  vinous  or 
malt  liquors  are  retailed  by  less  quantity  than  one  gal- 
lon. The  object  of  the  mandamus  in  the  present  case  is 
to  compel  the  issuance  of  a  license  to  the  relator,  author- 
izing him  to  sell  and  offer  for  sale  malt  liquors  in  quan- 
tities of  one  gallon  or  more.  There  is  nothing  in  the 
terms  of  the  Annexation  act,  under  which  the  village  of 
Hyde  Park  was  annexed  to  the  city  of  Chicago,  which 
forbids  the  issuance  of  such  a  license  to  the  relator. 

This  court  has  recognized  in  a  number  of  cases  the 
distinction  between  regulating  the  sales  of  liquors  in' 
dram-shops,  where  less  quanties  than  one  gallon  may  be 
sold,  and  regulating  the  sales  of  liquors  in  quantities 
above  one  gallon.  {Dennehy  v.  City  of  Chicago,  120  111.  627; 
City  of  Cairo  v.  Feuchter,  159  id.  155;  City  of  Monmouth  v. 
Popel,  183  id.  634).  An  ordinance,  regulating  or  prohib- 
iting the  licensing  of  dram-shops,  necessarily  regulates 
the  sales  of  liquors  in  quantities  of  less  than  one  gal- 
lon. Such  an  ordinance  is  not  a  regulation  of  the  sale  of 
liquors  in  quantities  above  one  gallon. 

This  construction  of  the  language  of  section  18  of  the 
Annexation  act  was  recognized  and  adopted  by  this  court 
in  the  case  of  People  v.  Cregier,  138  111.  401,  where  it  is  said 
(p.  422):  "It  was  expressly  declared  to  be  the  intention 
of  said  section  to  continue  in  full  force  and  effect  all  or- 
dinances of  any  municipality,  the  whole  or  part  of  which 
should  be  annexed  to  the  city,  whereby  the  licensing  of 
dram-shops  was  prohibited  or  regulated  in  the  annexed 
territory,  until  the  voters  of  the  territory  affected  by  the 
ordinance  should  consent  to  its  repeal." 
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It  is  unnecessary  to  resort  to  established  rules  of  con- 
struction, such  as  are  referred  to  in  the  majority  opinion, 
in  order  to  determine  the  meaning  of  the  word  "dram- 
shop." That  word  has  a  well  defined  and  well  expressed 
meaning,  given  to  it  by  the  law  itself.  The  statute  de- 
fines a  dram-shop  to  be  a  place  where  liquors  are  retailed 
in  less  quantities  than  one  gallon,  and  a  resort  to  rules  of 
construction  is  unnecessary  to  determine  the  meaning  of 
this  definition.  The  Supreme  Court  of  the  United  States 
has  said  that  "the  province  of  construction  lies  wholly 
within  the  domain  of  ambiguity."  {Hamilton  v.  EatJibone, 
175  U.  S.  421).  Where  there  is  no  uncertainty  or  ambi- 
guity in  a  statute,  there  is  no  necessity  for  construction. 

In  Ottawa  Gaslight  Co,  v.  Downey,  127  111.  201,  we  said: 
"Courts  cannot,  as  a  general  rule,  disregard  the  plain 
language  of  a  statute.  It  is  their  duty  to  accept  it  as 
they  find  it,  and  enforce  it  as  it  is  plainly  written."  The 
disregard  by  the  court  of  an  unambiguous  word  of  a  stat- 
ute is  an  assumption  of  legislative  power.  There  can  be 
no  departure  from  the  plain  meaning  of  a  statute  on  the 
grounds  of  unwisdom  or  of  public  policy.  (Sedgwick  on 
Statutes,  sec.  271;  United  States  v.  Fisher,  2  Branch,  399; 
St.  Paul  Railway  Go.  v.  Phelps,  137  U.  S.  528).  We  said  in 
Wunderle  v.  Wunderle,  144  111.  40:  "It  is  not  the  province 
of  the  judiciary  to  make  laws,  but  to  construe  and  inter- 
pret them  and  pass  upon  their  validity.  *  *  *  Where 
the  construction  given  to  the  words  of  a  statute  is  vari- 
ant from  their  strict  and  literal  meaning,  such  construc- 
tion is  only  justified  upon  the  ground  that  it  effectuates 
the  intention  of  the  legislature  as  manifestly  disclosed 
by  a  consideration  of  the  whole  context." 

To  give  to  the  words  of  section  18  of  the  Annexation 
act  the  construction  that  all  ordinances  of  cities,  towns 
and  villages  annexed  thereunder,  as  well  those  prohibit- 
ing the  issuing  of  licenses  to  sell  and  offer  for  sale  malt 
liquors  in  quantities  of  one  gallon  or  more  as  those  pro- 
hibiting the  issuing  of  licenses  to  keep  places  where 
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liquors  are  retailed  in  less  quantities  than  one  gallon,  is 
to  give  to  the  words  of  the  act  a  construction  which  is 
variant  from  their  strict  and  literal  meaning,  and  which 
is  not  justified  upon  the  ground  that  it  effectuates  the 
intention  of  the  legislature. 


^    gjg  IsiDOR  Berkenfield 

V. 

The  People  of  the  State  of  Illinois. 

Opinian  filed  June  19, 1901— Rehearing  denied  October  8, 1901, 

1.  Appeals  and  errors — wJien  objection  that  grand  jury  toas  imr 
properly  constituted  is  not  preserved  on  appeal.  An  objection  that  the 
grand  jury  was  irregularly  constituted  is  not  preserved  for  review, 
on  appeal,  by  a  motion  to  quash  the  indictment  "because  said  in- 
dictment is  wholly  insufficient,  in  law,  to  require  this  defendant 
to  plead  thereto,"  since,  to  be  available  on  appeal,  the  motion  must 
specifically  point  out  that  the  grand  jury  was  not  leg'ally  assembled. 

2.  Same — one  canvuyt  avail  of  error  in  his  own  favor.  That  a  judg- 
ment of  conviction  merely  commits  the  accused  to  imprisonment 
in  the  county  jail  until  his  fine  shall  be  satisfied  at  the  rate  pro- 
vided, instead  of  requiring  him  to  work  out  such  fine,  is  an  irregu- 
larity in  favor  of  the  accused,  of  which  he  cannot  complain. 

3.  Criminal.  IjAW— representation  by  partner  as  to  firm^s  financial 
standing  is  within  section  97  of  Criminal  Code.  A  false  written  state- 
ment by  one  partner  as  to  the  financial  standing  of  the  firm,  where- 
by the  person  extending  credit  on  the  faith  of  such  statement  is 
defrauded,  is  within  the  meaning  of  section  97  of  the  Criminal 
Code,  providing  for  the  punishment  of  a  person  who  obtains  credit 
by  false  representation  in  writing  of  "his  own"  financial  standing. 

4.  Same— ^ariy  may  be  imprisoned  to  satisfy  fine  after  serving  term 
fixed  for  punishment.  Under  sections  1686  and  452  of  the  Criminal 
Code  a  judgment  convicting  a  person  of  a  single  oflfense  for  which 
both  fine  and  imprisonment  are  imposed,  may  order  that  he  be  im- 
prisoned, in  case  of  failure  to  pay  the  fine,  until  the  fine  is  paid  or 
he  is  discharged  according  to  law,  such  imprisonment  to  commence 
at  the  expiration  of  the  term  fixed  as  punishment  for  the  crime. 

5.  Constitutional  law — act  creating  Brandt  Appellate  Courts  is 
constitutional.  Section  11  of  article  6  of  the  constitution  is  author- 
ity for  the  act  creating  Branch  Appellate  Courts,  and  the  judg- 
ments of  such  courts  are  therefore  binding  and  valid. 

Berkenfield  v.  People^  92  111.  App.  400,  affirmed. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Crimi- 
nal Court  of  Cook  county;  the  Hon.  A.  N.  Waterman, 
Judge,  presiding".  ■ 

James  R.  Ward,  for  appellant. 

HowLAND  J.  Hamlin,  Attorney  General,  (Charles  S. 
Deneen,  State's  Attorney,  Moritz  Rosenthal,  and  Jo- 
seph A.  Griffin,  of  counsel,)  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  defendant,  Isidor  Berkenfield,  was  indicted  by  the 
grand  jury,  at  the  January  term,  1899,  of  the  criminal 
court  of  Cook  county,  for  obtaining  credit  from  the  Con- 
tinental National  Bank  of  Chicago  by  means  of  a  cer- 
tain false  and  fraudulent  statement  in  writing  signed  by 
him  as  to  the  financial  standing  and  responsibility  of  the 
firm  of  S.  Levy  &  Co.,  of  which  firm  he  was  a  member, 
by  means  whereof  said  Continental  National  Bank  was 
defrauded  by  said  firm  out  of  a  large  sum  of  money. 

The  indictment  contained  nine  counts,  the  first,  sec- 
ond, third  and  eighth  of  which  were  abandoned  upon  the 
trial,  the  prosecutor,  under  the  direction  of  the  court, 
having  elected  to  proceed  against  the  defendant  only 
upon  the  fourth,  fifth,  sixth,  seventh  and  ninth  counts 
thereof,  which  counts  were  founded  upon  section  97  of 
the  Criminal  Code,  (Hurd's  Stat.  1899,  chap.  38,  p.  583,) 
which  section  reads  as  follows:  "Whoever,  by  any  false 
representation  in  writing,  signed  by  him,  of  his  own  re- 
spectability, wealth,  or  mercantile  correspondence  or 
connections,  obtains  credit,  and  thereby  defrauds  any 
person  of  money,  goods,  chattels  or  any  valuable  thing, 
or  whoever  procures  another  to  make  a  false  report  in 
writing,  signed'  by  the  person  making  the  same,  of  his 
honesty,  wealth,  mercantile  correspondence  or  connec- 
tions, and  thus  obtains  credit,  and  thereby  defrauds  any 
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person  of  any  money,  goods,  chattels  or  other  valuable 
thing,  shall  be  sentenced  to  return  the  money  or  prop- 
erty so  fraudulently  obtained,  if  it  can  be  done,  and  shall 
be  fined  not  exceeding  $2000,  and  confined  in  the  county 
jail  not  exceeding  one  year."  A  motion  to  quash  the  in- 
dictment having  been  overruled,  the  defendant  entered 
a  plea  of  not  guilty,  whereupon  a  trial  was  had  resulting 
in  his  conviction.  A  motion  for  a  new  trial  and  in  arrest 
of  judgment  having  been  denied,  the  court  rendered  judg- 
ment upon  said  verdict,  to  reverse  which  the  defendant 
sued  out  a  writ  of  error  from  the  Appellate  Court  for  the 
First  District,  and  said  judgment  having  been  afiirmed 
by  the  Branch  Appellate  Court  for  said  district,  the  de- 
fendant has  brought  the  case  to  this  court  for  further 
review. 

It  is  first  contented  that  the  grand  jury  which  found 
the  indictment  was  not  drawn  and  empaneled  as  required 
by  law,  and  that  such  question  is  saved  upon  this  record 
by  the  fourth  ground  of  the  motion  to  quash  the  indict- 
ment, which  is  as  follows:  "Because  said  indictment  is 
wholly  insufficient,  in  law,  to  require  this  defendant  to 
plead  thereto."  We  do  not  agree  with  such  contention. 
Regardless  of  what  the  law  maybe  in  other  jurisdictions, 
it  is  well  settled  in  this  State  that  an  irregularity  in  the 
constitution  of  the  grand  jury  is  waived  unless  the  de- 
fendant raise  the  question  in  apt  time  by  a  challenge 
to  the  array,  or  by  motion  to  quash  the  indictment  upon 
the  ground  that  it  was  not  found  by  a  grand  jury  legally 
constituted.  The  motion  to  quash,  in  this  case,  is  not 
sufficiently  broad  to  raise  such  question.  To  be  avail- 
able here,  such  motion  should  have  specifically  pointed 
out  to  the  court  below  that  the  indictment  was  found 
by  a  grand  jury  not  legally  assembled.  {Stone  v.  People^ 
2  Scam.  326;  Williams  v.  Peoi>le,  54  111.  422;  Barron  v.  Peo- 
ple, 73  id.  256;  Gitchell  v.  People,  146  id.  175;  Hagenow  v. 
People,  188  id.  545.)  In  the  Stone  case,  on  page  333,  we  say: 
The  question  should  have  been  presented  to  the  circuit 
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court  either  on  a  challeng-e  to  the  array  of  the  grand  jury 
or  on  a  motion  to  have  quashed  the  indictment  for  the 
reason  that  the  indictment  was  found  by  a  body  not  le- 
gally assembled."  In  the  Barron  case,  on  page  258,  it  is 
said:  "The  first  point  made  is,  that  on  the  order  for  a 
special  venire  of  twenty-three  good  and  lawful  men  of 
Cook  county  to  serve  as  grand  jurors  at  that  term  but 
nineteen  persons  were  returned,  and  therefore  the  body 
finding  the  indictment  was  illegally  constituted  and  their 
act  was  without  the  authority  of  law.  No  objection  to 
this  mode  of  executing  the  venire  was  made  in  the  court 
below  in  any  form,  and  it  is  now  too  late  to  make  it.  The 
proper  practice  doubtless  is,  and  such  is  the  requirement 
of  the  statute  and  of  this  special  venire,  that  twenty-three 
persons  shall  be  summoned,  but  it  is  expressly  provided 
that  sixteen  of  them  shall  be  sufficient  to  constitute  the 
grand  jury.  An  indictment  found  by  a  grand  jury  com- 
posed of  nineteen  persons  would,  after  verdict,  no  objec- 
tion having  been  made  by  motion  to  quash  the  indictment 
or  by  challenging  the  array,  be  a  legal  finding."  And  in 
the  Hagenow  case  the  record  shows  the  grand  jury  to  have 
been  drawn  and  empaneled  in  the  same  manner  in  which 
it  was  drawn  and  empaneled  in  this  case.  On  page  549 
the  court  say:  "No  motion  to  quash  the  indictment  was 
interposed,  and  no  proof  appears  in  the  record,  nor  was 
any  offered,  so  far  as  the  record  discloses,  as  to  the  man- 
ner in  which  the  grand  jury  was  selected.  In  Oitchell  v. 
People,  146  111.  175,  it  is  said  (p.  186):  *As  a  general  rule, 
pleading  to  an  indictment  admits  its  genuineness  as  a 
record.  *  ♦  *  After  a  party  has  pleaded  to  an  indict- 
ment and  been  convicted,  it  is  too  late  to  object  to  the 
constitution  of  the  grand  jury.'  *  *  *  Authorities  cited 
by  counsel  for  plaintiff  in  error  in  support  of  the  conten- 
tion that  an  indictment  found  by  a  grand  jury  irregularly 
chosen  is  void,  are  all  cases,  so  far  as  we  have  been  able 
to  examine  them,  where  exception  was  regularly  and 
specially  made  in  apt  time.    The  alleged  irregularity  in 
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the  drawing  and  selection  of  the  grand  jury,  as  presented 
by  the  record,  comes  too  late  to  be  available  as  an  ob- 
jection." 

It  is  next  contended  that  the  indictment  in  this  case 
does  not  charge  a  criminal  offense  against  the  defendant, 
and  it  is,  in  effect,  argued,  that  although  said  statement 
was  false  in  fact  and  was  made  for  the  purpose  of  ob- 
taining credit,  and  although  said  bank,  relying  thereon, 
extended  credit  to  S.  Levy  &  Co.  and  was  defrauded,  and 
although  the  defendant,  as  a  member  of  said  firm,  par- 
ticipated in  the  fruits  of  said  fraud,  still  no  offense  has 
been  committed  by  him  under  said  statute,  as  the  words 
"his  own,"  contained  therein,  are  not  sufficiently  broad 
to  include  the  partnership  of  S.  Levy  &  Co.,  of  which  he 
was  a  member.  The  statement  in  writing  counted  upon 
in  the  indictment  was  signed,  "S.  Levy  &  Co. — By  L  Bcr- 
kenfield,"  of  which  firm  the  defendant  was  a  inember. 
The  firm  of  S.  Levy  &  Co.  cannot  be  separated  from  the 
individuals  who  compose  it.  A  representation  of  the  de- 
fendant as  to  the  financial  standing  of  S.  Levy  &  Co.  was 
a  representation  as  to  the  financial  standing  of  the  indi- 
viduals composing  said  firm,  of  which  he  was  one.  If  the 
members  of  the  firm  were  solvent  then  the  firm  was  sol- 
vent. The  extension  of  credit  to  the  firm  was  the  exten- 
sion of  credit  to  the  individual  members  thereof.  There 
was  no  such  person,  either  actual  or  artificial,  in  exist- 
ence as  S.  Levy  &  Co.,  distinguished  from  S.  Levy  and 
Isidor  Berkenfield.  (Meadowcroft  v.  People,  163  111.  56.)  The 
statement  of  the  defendant,  therefore,  as  to  the  financial 
standing  of  S.  Levy  &  Co.,  was  a  statement  of  his  own 
financial  standing,  and  falls  within  the  letter  as  well 
as  the  spirit  of  the  statute.  The  indictment,  therefore, 
sufficiently  charged  an  offense  against  the  defendant. 

The  defendant  was  sentenced  to  imprisonment  in  the 
county  jail  of  Cook  county  for  the  period  of  one  year  and 
to  pay  a  fine  of  $1000  and  the  costs  of  the  proceeding, 
and  it  was  provided  that  if,  at  the  expiration  of  said  term 
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of  imprisonment  of  one  year,  said  fine  and  costs  be  not 
paid,  he  be  confined  in  the  county  jail  until  such  fine  and 
costs  were  fully  satisfied,  at  the  rate  of  $1.50  per  day,  or 
until  he  was  otherwise  discharged  pursuant  to  law.  It 
is  insisted  that  such  judgment  and  sentence  are  contrary 
to  law,  and  void,  for  the  reason  that  the  court  had  no 
authority  tox>rder  defendant  to  be  confined  in  the  county 
jail  for  a  failure  to  pay  the  fine  and  costs,  the  imprison- 
ment for  such  failure  to  commence  at  the  expiration  of 
the  time  of  imprisonment  imposed  as  a  punishment  for  the 
offense  itself,  and  for  the  further  reason  that  the  court 
had  no  authority  to  require  said  defendant  to  serve  out 
said  fine  and  costs  at  the  rate  of  $1.50  per  day,  unless 
sooner  discharged  by  law. 

Under  an  indictment  charging  a  single  offense  upon 
a  conviction  for  which  both  fine  and  imprisonment  may 
be  imposed,  the  court  may  properly  order  the  defendant, 
for  a  failure  to  pay  such  fine  and  costs,  to  be  imprisoned, 
such  imprisonment  to  commence  after  the  expiration  of 
the  term  fixed  as  a  punishment  for  the  crime,  otherwise 
the  sentence  of  imprisonment  and  fine  would  be  satisfied 
by  imprisonment  only.  Section  452  of  the  Criminal  Code 
(Hurd's  Stat.  1899,  chap.  38,  p.  638,)  is  as  follows:  "When 
a  fine  is  inflicted,  the  court  may  order,  as  a  part  of  the 
judgment,  that  the  offender  be  committed  to  jail,  there 
to  remain  until  the  fine  and  costs  are  fully  paid  or  he  is 
discharged  according  to  law."  Section  168&  of  the  Crimi- 
nal Code  (Rev.  Stat.  1899,  chap.  38,  p.  598,)  is  as  follows: 
*That  any  person  convicted  of  petit  larceny,  or  any  mis- 
demeanor punishable  under  the  laws  of  this  State,  in 
whole  or  in  part,  by  fine  may  be  required  by  the  order 
of  the  courts  of  record,  in  which  the  conviction  is  had, 
to  work  out  such  fine  and  all  costs  in  the  workhouse  of 
the  city,  town  or  county,  or  in  the  streets  and  alleys;  of 
any  city  or  town,  or  on  the  public  roads  in  the  county, 
under  the  proper  person  in  charge  of  such  workhouse, 
streets,  alleys,  or  public  roads,  at  the  rate  of  one  dollar 
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and  fifty  one-hundredth  dollars  ($1.50)  per  day  for  each 
day's  work." 

Under  the  foreg'oing  sections  the  court  had  power  to 
commit  the  defendant  to  the  county  jail  after  the  expira- 
tion of  the  time  for  which  he  was  specifically  sentenced, 
there  to  remain  until  such  fine  and  the  costs  of  this  pro- 
ceeding were  paid,  and  that  in  default  thereof  he  be  re- 
quired to  work  out  such  fine  and  costs  in  a  workhouse, 
or  upon  the  streets,  alleys  and  public  roads  of  the  city, 
town  or  county  wherein  said  conviction  was  had,  at  the 
rate  of  $1.50  per  day,  unless  he  be  otherwise  discharged 
pursuant  to  law.  The  defendant  was  not  required  by  the 
judgment  of  the  court  to  work  out  his  fine  in  a  work- 
house or  upon  the  public  streets,  alleys  or  highways. 
In  that  regard  the  judgment  and  order  of  the  court  do 
not  follow  the  statute.  We  think  such  omission  imma- 
terial, as  the  law  is  well  settled  that  a  defendant  cannot 
take  advantage  of  an  error  favorable  to  himself  and  by 
which  he  is  not  injured.  The  omission  lessens  the  pun- 
ishment of  the  defendant  and  is  therefore  not  prejudicial 
to  him.  By  the  payment  of  the  fine  and  costs  the  defend- 
ant could  at  any  time  after  the  expiration  of  one  year 
regain  his  liberty.  He  was  specifically  sentenced  to  im- 
prisonment for  but  one  year,  the  remainder  of  the  judg- 
ment being  not  as  a  punishment  for  the  commission  of  a 
crime,  but  to  enforce  the  payment  of  the  fine  and  costs. 

A  number  of  exceptions  were  taken  to  the  rulings  of 
the  trial  court  upon  the  evidence,  which  have  been  re- 
newed here.  We  do  not  deem  it  necessary  to  take  up  and 
discuss  each  of  said  exceptions,  as  it  would  serve  no  use- 
ful purpose.  Suffice  it  to  say  that  they  have  all  been 
carefully  considered,  and  we  have  reached  the  conclu- 
sion that  the  court  committed  no  reversible  error  in  its 
rulings,  either  in  the  admission  or  rejection  of  evidence. 
The  same  may  be  said  as  to  the  instructions.  We  think 
the  jury  were  fairly  instructed  as  to  the  law  of  the  case. 
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The  evidence  conclusively  shows  that  the  firm  of 
S.  Levy  &  Co.  obtained  credit  of  the  Continental  National 
Bank  of  Chicago  to  a  large  amount  by  reason  of  the  false 
and  fraudulent  statement  in  writing  made  by  the  defend- 
ant to  said  bank  of  the  financial  standing  of  Said  firm  of 
S.  Levy  &  Co.,  of  which  he  was  a  member,  and  that  said 
bank  was  defrauded  out  of  a  large  portion  of  the  money 
which  it  was,  by  reason  of  said  false  statement,  induced 
by  the  defendant  to  loan  to  said  firm  of  S.  Levy  &  Co. 
The  contention,  therefore,  that  the  verdict  is  not  sup- 
ported by  the  evidence  is  not  sustained  by  the  record. 

The  argument  of  the  defendant  that  the  statute  provid- 
ing for  the  creation  of  Branch  Appellate  Courts  (Kurd's 
Stat.  1899,  p.  526,)  is  unconstitutional,  and  the  judgments 
of  such  courts  therefore  void,  is  without  force.  While  the 
Branch  Appellate  Courts  are  in  a  sense  auxiliary  to  the 
Appellate  Courts  created  by  the  act  of  1877,  (Kurd's  Stat. 
1899,  p.  523,)  they  are  Appellate  Courts  of  uniform  organ- 
ization and  jurisdiction,  are  created  for  certain  well  de- 
fined districts  and  have  only  appellate  jurisdiction,  which 
can  be  exercised  in  the  manner  alone  provided  by  stat- 
ute, and  the  judgments  of  which  may  be  reviewed  by  this 
court  upon  appeal  or  writ  of  error.  We  are  of  the  opin- 
ion ample  authority  is  found  in  section  11  of  article  6 
of  the  constitution  of  1870  to  authorize  the  legislature 
to  provide  by  statute  for  the  creation  of  such  Branch 
Appellate  Courts,  and  that  the  judgment  of  the  Branch 
Appellate  Court  for  the  First  District  aflSrming  the  judg- 
ment of  conviction  of  the  defendant  by  the  criminal  court 
of  Cook  county  is  a  valid  and  binding  judgment. 

The  judgment  of  said  Appellate  Court  will  therefore 
be  affirmed.  Judgment  affirmed. 


Digitized  by 


Google 


280  Pyott  v.  Pyott.  DM  DL 


Jannett  C.  Pyott 

191      280  V, 

199    •  481 

199   •  47|  James  M.  Pyott  et  al. 

opinion  filed  June  19, 1901--PetUion  stricken  from  files  October  4, 1901. 

1.  Parties— giiardian  of  insane  defendant  may  maintain  cross-bUi  to 
annul  marnoge.  If  the  defendant  to  a  bill  for  separate  maintenance 
is  insane,  the  guardian  ad  litem  may  maintain  a  cross-bill  to  annul 
the  marriage  upon  the  ground  that  it  was  void  ab  initio,  for  want 
of  mental  capacity  on  the  part  of  his  ward  to  enter  into  marriage. 

2.  Jurisdiction— io?i«n  court  has  Jurisdiction  to  determine  issue  as  to 
insanity  of  defendant  If  it  is  represented  to  the  court  that  the  de- 
fendant to  a  separate  maintenance  suit  is  insane,  a  gardian  ad  litem 
may  be  appointed,  and  if  the  insanity  of  the  defendant  at  the  time 
of  the  marriage  is  put  in  issue  the  court  has  jurisdiction  to  deter- 
mine such  issue  without  a  jury. 

3.  Cross-bill — voJien  court  may  entertain  cross-hill  to  annul  marriage. 
It  is  competent  for  the  court,  in  a  separate  maintenance  proceed- 
ing-, to  entertain  a  cross-bill  to  annul  the  marriage. 

4.  Marriage— tfl/ien  marriage  is  void  ab  initio.  A  marriage  is  void 
ab  initio  where  the  mental  faculties  of  the  husband  were  so  impaired 
that  he  was  unable  to  understand  the  nature  and  effect  of  the  act 
of  marriage,  and  where  he  was  subjected  to  improper  influences 
exerted  to  the  end  that  the  conspirators  might  profit  thereby. 

PyoU  V.  Pyotty  90  111.  App.  210,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Murray  F.  Tuley, 
Judge,  presiding". 

James  Smith,  for  appellant. 

R.  M.  Wing,  and  Jesse  Cox,  for  appellees. 

Mr.  Justice  Boqgs  delivered  the  opinion  of  the  court: 

The  appellant,  on  the  8th  day  of  December,  1898,  filed 
a  bill  in  chancery  in  the  circuit  court  of  Cook  county,  in 
which  she  alleged  that  an  agreement  to  enter  into  mar- 
riage was  made  by  and  between  herself  and  one  James 
M.  Pyott,  Sr.,  on  the  14th  day  of  October,  1898,  and  that 
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on  the  20th  day  of  October,  1898,  they  were  lawfully  mar- 
ried in  the  city  of  Chicago,  and  that  they  lived  and  co- 
habited together  as  husband  and  wife  until  the  21st  day 
of  November,  1898,  and  that  on  said  last  mentioned  day 
said  James  M.  Pyott,  Sr.,  of  his  own  wrong  and  without 
fault  on  her  part,  deserted  and  abandoned  her,  and  she 
prayed  for  a  decree  under  the  provisions  of  the  act  in 
relation  to  married  women,  approved  May  17, 1877,  re- 
quiring the  defendant,  said  James  M.  Pyott,  Sr.,  to  pay 
an  amount,  to  be  fixed  by  the  court,  for  her  reasonable 
support  and  maintenance  while  they  should  so  live  sep- 
arate and  apart. 

It  being  represented  to  the  court  that  said  James  M. 
Pyott,  Sr.,  was  insane,  one  James  M.  Pyott,  Jr.,  his  son, 
was  appointed  by  the  court  as  guardian  ad  litem  and  next 
friend  of  said  James  M.  Pyott,  Sr.,  and  authorized  to  de- 
fend for  the  said  James  M.  Pyott,  Sr.,  and  was  also  given 
leave  to  file  a  cross-bill  in  the  cause  for  and  in  behalf  of 
the  said  James  M.  Pyott,  Sr.  An  answer  and  cross-bill 
were  accordingly  filed.  The  answer  alleged,  in  substance, 
that  at  the  time  of  the  alleged  promise  to  marry  appel- 
lant, on  the  14th  day  of  October,  1898,  and  for  a  long  time 
prior  thereto,  and  also  at  the  time  said  supposed  mar- 
riage ceremony  was  performed,  and  for  a  long  time  prior 
thereto,  James  M.  Pyott,  Sr.,  was,  and  has  ever  since  con- 
tinued to  be,  not  of  sound  mind  and  memory,  but  that,  on 
the  contrary,  he  was  at  said  time  seventy-two  years  of 
age  and  in  his  dotage,  and  his  mind  and  memory  were 
so  impaired  as  to  render  him  wholly  incapable  of  enter- 
ing into  the  contract  of  marriage,  and  that  he  was  then, 
and  is  now,  insane;  that  the  said  James  M.  Pyott,  Sr., 
was  the  owner  of  property  of  the  value  of  $100,000;  that 
he  was  a  widower,  his  wife,  with  whom  he  had  lived  for 
more  than  forty  years,  having  died  about  a  year  before 
the  alleged  marriage  with  the  appellant;  that  appellant 
was  a  woman  of  bad  moral  character,  lewd  and  unchaste 
and  the  mother  of  a  bastard  child,  and  had  confederated 
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and  combined  with  one  Whiteford  and  one  McMillan  (all 
of  whom  w;ere  well  aware  of  the  irresponsible  mental  con- 
dition of  said  James  M.  Pyott,  Sr.,)  to  entrap  him  into  a 
marriage  with  appellant,  out  of  mercenary  motives;  that 
said  James  M.  Pyott,  Sr.,  in  his  weak  and  enfeebled  con- 
dition of  mind,  was  induced  by  the  fraudulent  misrepre- 
sentations and  practices  of  said  appellant  and  her  said 
confederates  to  submit  to  a  clandestine  marriage  with 
the  appellant;  that  he  had  not  sufficient  mental  capacity 
to  understand  the  nature  and  obligation  of  a  marriage 
contract,  and  that  such  mental  incapacity  has  from  thence- 
forth continued  and  now  exists,  and  that  said  alleged 
marriage  with  the  appellant  was  a  nullity.  The  cross- 
bill contained,  in  substance,  the  same  allegations  as  were 
contained  in  the  answer,  and  prayed  that  the  alleged 
marriage  contract  and  ceremony  between  said  appel- 
lant and  said  James  M.  Pyott,  Sr.,  should  be  annulled 
and  declared  by  decree  of  the  court  to  be  null  and  void. 
Answer  was  filed  to  the  cross-bill,  and  replication  there- 
to, and  replication  was  filed  to  the  answer  to  the  origi- 
nal bill. 

The  respective  parties  produced  their  testimony  in 
open  court  and  the  issues  were  submitted  to  the  chan- 
cellor. The  court  found  "that  at  the  time  of  the  perform- 
ance of  said  purported  marriage  ceremony  the  said  James 
M.  Pyott,  Sr.,  was  of  the  age  of  seventy- three  years,  and 
that  at  the  time  of  said  purported  marriage  ceremony, 
and  for  a  long  time  prior  thereto,  the  said  James  M. 
Pyott,  Sr.,  was,  and  has  ever  since  said  time  continued 
to  be,  insane  and  not  of  sound  mind  and  memory;  that 
the  said  James  M.  Pyott,  Sr.,  was  then  in  his  dotage,  and 
the  mind  and  memory  of  said  James  M.  Pyott,  Sr.,  was 
so  impaired  as  to  render  the  said  James  M.  Pyott,  Sr., 
wholly  incapable  of  entering  into  the  marriage  contract, 
and  that  said  facts  were  at  and  before  the  time  of  said 
purported  marriage  ceremony  known  to  the  said  com- 
plainant and  cross-defendant,  Jannett  C.  Patton,  and  to 
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one  James  C.  Whiteford,  in  said  cross-bill  of  complainant 
and  hereinafter  named,  and  that  said  purported  marriage 
and  marriage  contract  was  and  is  therefore  null  and  void 
and  of  no  effect  from  the  beginning," — and  entered  a  de- 
cree dismissing  the  original  bill  and  granting  the  prayer 
of  the  cross-bill.  The  decree  was  aflSrmed  by  the  Branch 
Appellate  Court  for  the  First  District,  on  appeal.  This 
is  a  further  appeal  to  bring  the  proceeding  into  review 
in  this  court. 

James  M.  Pyott,  Sr. ,  had  reached  the  age  of  seventy- 
two  years  when  the  marriage  ceremony  was  celebrated 
between  him  and  the  appellant.  He  was  the  father  of 
five  children,  all  of  whom  were  then  living  and  of  mature 
age.  He  married  the  mother  of  these  children  in  1852 
and  lived  happily  with  her  until  her  death,  which  oc- 
curred October  27, 1897.  For  many  years  he  was  engaged 
in  the  foundry  business  in  the  city  of  Chicago,  and  had 
by  the  exercise  of  industry,  energy  and  good  business 
judgment  acquired  real  and  personal  property  of  the 
value  of  perhaps  $200,000.  The  evidence  preserved  in 
the  record  abundantly  established  that  as  early  as  1894 
or  1895,  though  he  retained  his  physical  strength,  there 
was  a  perceptible  weakening  or  breaking  down  in  his 
mental  powers.  About  this  time  he  began  to  neglect 
his  business,  and  finally  lost  all  interest  therein  and  all 
desire  to  attempt  to  manage  it.  His  mental  infirmities 
grew  more  marked,  until  at  the  time  of  the  death  of  his 
wife,  in  1897,  it  was  apparent  to  his  family  that  he  was 
afflicted  with  senile  dementia, — a  form  of  insanity  in  the 
aged.  After  the  death  of  his  wife  the  unsoundness  of  his 
mental  faculties  developed  more  rapidly.  The  advisabil- 
ity of  instituting  proceedings  in  court  to  have  him  de- 
clared mentally  incompetent  and  to  have  a  conservator 
appointed  for  him  was  seriously  entertained  by  his  chil- 
dren, but  such  course  was  not  taken  for  the  reason  it  was 
unpleasant  to  make  the  infirmity  of  their  father  thus  a 
matter  of  public  notoriety.    His  condition  during  the  pe- 
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riod  which  intervened  between  the  death  of  his  wife  and 
the  alleged  marriage  with  the  appellant  was  the  cause 
of  much  solicitude  and  humiliation  to  his  children  and 
immediate  friends.  The  record  contains  many  instances 
in  his  life  and  conduct  during  this  period, — and,  for  that 
matter,  to  the  very  time  of  the  hearing, — inconsistent 
with  the  view  they  proceeded  from  a  sound  mind,  and 
attributable  only  to  an  impaired  and  enfeebled  intellect. 
The  incidents  are  so  numerous  we  cannot  undertake  to 
reproduce  them  within  the  proper  limits  of  an  opinion. 
Brief  reference  to  the  following  instances  may  be  made: 
He  was  an  active,  capable  business  man,  but  became  in- 
different to  his  business  affairs  and  declined  to  talk  about 
them,  and  let  others  manage  them  as  they  chose.  Dur- 
ing former  years  he  was  a  good  conversationalist,  but 
his  conversation  became  rambling  and  nonsensical,  and 
repetitions  of  what  he  had  just  said.  He  was  a  mem- 
ber of  the  church  of  long  standing  and  a  regular  attend- 
ant at  religious  services,  pronounced  thanks  at  meals, 
advocated  religious  and  moral  principles  and  conduct, 
read  only  religious,  scientific  and  useful  books  and  pe- 
riodicals or  standard  literature,  abstained  from  vulgar 
or  profane  language,  and  was  modest  and  delicate  in  de- 
portment and  dress.  Among  the  changes  in  his  life  no- 
ticeable before  the  death  of  his  wife  were  the  refusal  on 
his  part  to  attend  church  services  or  to  render  thanks  at 
his  table;  that  he  abandoned  the  books  he  had  formerly 
enjoyed  and  began  reading  French  novels  containing 
stories  that  were  suggestively  immoral;  he  told  indecent 
stories;  indulged  in  profane  and  vulgar  language,  with 
little  regard  to  the  presence  of  women;  neglected  his 
clothing  until  he  appeared  dirty  and  indecent,  and  at  one 
time  appeared  before  visitors  in  his  bare  feet.  He  lived 
happily  with  his  wife  for  many  years  and  always  dis- 
played the  greatest  affection  for  her  and  the  strongest 
desire  to  supply  all  her  wants,  until  the  decay  of  his 
mental  powers  set  in.     Then  it  was  discovered  that  it 
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was  unsafe  to  leave  him  in  charge  of  his  sick  wife,  for 
the  reason  he  would  not  administer  the  medicines  as  di- 
rected, or  could  not  be  made  to  understand  the  impor- 
tance of  observing  the  directions  as  to  what  should  be 
given  her.  While  she  was  lying  at  the  point  of  death  he 
left  her  presence  to  make  social  calls,  despite  the  plead- 
ings of  his  children  that  he  remain  at  her  bedside;  and 
while  her  corpse  was  still  in  their  home  he  insisted  that 
a  relative  should  play  a  Scottish  dance  tune  and  jig  music 
on  a  violin,  and  requested  that  a  mourning  dress  of  the 
kind  that  was  being  made  for  his  daughter  should  be 
prepared  for  him.  His  mania  soon  developed  a  morbid 
propensity  to  matrimony.  About  three  weeks  before  the 
ceremonies  of  marriage  were  pronounced  between  him 
and  appellant  he  began  to  pay  courtship  to  a  servant 
girl  in  his  family,  and  grew  more  and  more  demonstra- 
tive, and  began  to  follow  her  from  room  to  room  in  the 
family  home,  begging  and  imploring  her  to  marry  him. 
She  knew  of  his  mental  infirmity  and  derangement  and 
went  to  the  home  of  his  married  daughter  and  told  her 
of  his  conduct.  When  the  servant  and  the  daughter  of 
Mr.  Pyott,  Sr.,  returned  to  his  home  they  found  him  in  the 
bed-room  occupied  by  the  servant  girl.  He  was  stand 
ing  in  the  room  entirely  without  clothing  except  a  short 
undershirt.  He  greeted  them  with  laughter  and  loud 
cries,  and  they  became  frightened  and  left  him.  He  was 
afterwards  found  in  the  bed  in  the  servant  girPs  room 
and  was  induced  by  his  son-in-law  to  go  into  the  library, 
where  he  indulged  in  dancing  for  a  time.  He  persisted 
in  forcing  his  attentions  upon  this  servant  girl  until  she 
became  afraid  of  him  and  left  the  service  of  the  family. 
He  insisted  that  one  or  the  other  of  his  unmarried  sons 
should  take  a  wife,  and  when  they  refused  he  determined 
to  procure  some  woman  to  serve  as  a  house-keeper.  He 
asked  said  Whiteford  to  recommend  some  one  to  him 
as  a  house-keeper,  and  Whiteford  told  him  he  knew  of  a 
widow  living  at  Sedley,  Indiana,  who  thought  of  coming 
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to  the  city  to  take  a  position  of  that  kind  in  some  family, 
and  at  his  request  Whiteford  agreed  to  write  to  such 
widow.  The  communication  between  Whiteford  and  the 
widow  he  referred  to,  who  proved  to  be  the  appellant 
and  a  niece  of  said  Whiteford,  resulted  in  an  arrange- 
ment that  Mr.  Pyott,  Sr.,  and  Whiteford  should  go  to 
Sedley  on  the  14th  day  of  October,  in  order  that  he  might 
see  if  he  could  engage  the  widow  referred  to,  to  serve 
him  as  house-keeper.  They  arrived  at  Sedley  about  the 
hour  of  eleven  o'clock  in  the  forenoon  of  the  14th,  and 
went  at  once  to  the  house  of  the  appellant  and  remained 
there  until  about  the  hour  of  four  o'clock  in  the  afternoon 
of  that  day,  when  they  returned  to  the  city.  The  appel- 
lant testified  that  during  the  time  they  were  at  her  house 
on  that  day  said  James  M.  Pyott,  Sr.,  proposed  marriage 
to  her  and  that  she  accepted  the  proposal,  and  that  it 
was  agreed  between  them  that  she  should  come  to  Chi- 
cago on  the  19th  day  of  October,— five  days  thereafter. 
The  only  reference  we  find  in  his  testimony  to  this  al- 
leged marriage  engagement  is  this  statement:  "I  knew 
when  I  was  in  Sedley  that  I  was  going  to  be  married." 
Whiteford  testified  that  while  they  were  at  lunch  he  was 
so  "thunderstruck"  by  a  remark  of  Mr.  Pyott's  to  the  ap- 
pellant, his  niece,  which  he  (the  witness)  interpreted  to 
be  an  offer  of  marriage,  that  he  left  the  room;  that  when 
he  returned  to  the  room  he  heard  a  conversation  between 
them  amounting  to  a  marriage  engagement,  and  an  agree- 
ment that  his  niece,  the  appellant,  should  come  to  Chi- 
cago on  the  19th  day  of  October,  and  that  he  and  Mr. 
Pyott,  Sr.,  should  meet  her  at  the  depot.  Appellant  came 
to  Chicago  on  the  19th,  and  on  the  next  day,  October  20, 
the  marricvge  was  celebrated  at  the  house  of  one  McMil- 
lan, in  the  city  of  Chicago.  The  appellant  and  Mr.  Py- 
ott, Sr.,  on  the  same  day  went  to  her  home  in  Sedley. 
The  children  of  Mr.  Pyott,  Sr.,  knew  nothing  of  the  mat- 
rimonial venture  of  their  father  until  the  notice  of  the 
marriage  appeared  in  the  public  papers.     The  original 
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bill  filed  by  the  appellant  charges  that  Mr.  Pyott,  Sr., 
abandoned  her  about  the  21st  day  of  November,  1898,— 
about  four  weeks  after  the  alleged  marriage.  Mr,  Py- 
ott, Sr.,  was  brought  into  court  during  the  progress  of 
the  trial  and  was  heard  to  testify  by  the  chancellor. 

It  appeared  the  appellant  was  a  niece  of  said  Wbite- 
ford;  that  she  was  the  mother  of  an  illegitimate  child, — 
a  son, — then  living,  and  that  her  character  for  chastity 
was  not  good  when  sbe  resided  in  Chicago  prior  to  going 
to  Sedley.  Other  facts  appearing  in  the  evidence  tended 
strongly  to  the  conclusion  the  appellant  led  an  unchaste 
life  while  she  lived  in  Chicago,  and  also  after  the  death 
of  her  husband,  which  occurred  in  Sedley  some  seven 
months,  only,  prior  to  her  alleged  marriage  with  Mr. 
Pyott,  Sr.  Whiteford  knew  that  she  had  given  birth  to 
an  illegitimate  child,  even  if  he  knew  no  more  as  to  her 
immoral  conduct.  He  did  not  make  this  known  to  Mr. 
Pyott,  Sr.,  but,  on  the  contrary,  falsely  represented  to 
him  that  she  was  a  proper  person  for  him  to  take  for  his 
wife,  schemed  to  bring  about  the  marriage  and  partici- 
pated in  concealing  from  the  sons  and  daughter  of  Mr. 
Pyott,  Sr.,  all  knowledge  that  a  marriage  with  appellant 
was  contemplated,  and  intentionally  aided  in  depriving 
Mr.  Pyott,  Sr.,  of  the  advice  of  his  family  as  to  the 
propriety  of  a  marriage  with  the  appellant.  Whiteford 
had  known  Mr.  Pyott,  Sr.,  for  some  years  somewhat  inti- 
mately, knew  he  was  possessed  of  considerable  property 
and  could  not  have  been  ignorant  of  the  fact  he  was 
mentally  unsound,  and  we  think,  with  the  chancellor,  it 
was  well  established  by  the  proof  that  the  influence  ex- 
erted by  him  over  Mr.  Pyott,  Sr. ,  which  the  latter  in  his 
weak  and  enfeebled  mental  condition  was  unable  to  re- 
sist, largely  controlled  the  actions  of  Mr.  Pyott,  Sr.,  in 
the  alleged  matrimonial  connections  with  the  appellant, 
and  that  such  influence  was  improperly  exerted  and  ex- 
ercised, and  was  attended  with  such  circumstances  of 
deception  and  evil  intent  as  to  amount  to  fraud. 
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We  entertain  no  doubt,  all  of  the  evidence  being  con- 
sidered, that  the  mental  faculties  of  Mr.  Pyott,  Sr.,  had 
become  so  impaired  and  enfeebled  that  he  was  unable  to 
understand  the  nature  and  effect  of  the  act  of  marriagfe 
and  to  act  rationally  regarding  the  union  with  the  ap- 
pellant. Nor  have  we  any  doubt  but  that  the  insane 
impulses  with  which  he  was  affected  were  subjected  to 
improper  influences  exerted  for  the  fraudulent  purpose 
of  inducing  the  celebration  of  the  marriage,  to  the  end 
that  the  conspirators  might  profit  financially  thereby. 
The  evidence  therefore  warranted  the  finding  that  the 
marriage  celebrated  between  the  appellant  and  Mr.  Py- 
ott, Sr.,  was  a  nullity.  1  Bishop  on  Marriage  and  Di- 
vorce, 600;  Orchardsony.  Cofield,  171  111.  14;  14  Am.  &  Eng. 
Ency.  of  Law,  (1st  ed.)  489. 

The  doctrine  that  the  right  to  sue  for  an  absolute 
divorce  is  a  personal  right  and  requires* the  intelligent 
action  of  the  injured  party,  and  that  for  that  reason 
the  guardian  or  conservator  of  an  insane  person  cannot 
maintain  a  suit  for  divorce  for  his  ward,  to  which  refer- 
ence is  made  in  la  go  v.  lago,  168  111.  339,  has  no  applica- 
tion to  the  decree  rendered  upon  the  cross-bill  in  this 
case.  .  The  cross-bill  is  not  a  bill  for  divorce,  but  a  bill 
to  annul  a  void  marriage.  A  divorce  suit  is  for  the  pur- 
pose of  dissolving  a  marriage  which  the  parties  thereto 
had  legal  capacity  to  contract.  A  nullity  suit  has  for 
its  purpose  a  decree  that  a  marriage  which  is  void  or 
voidable  shall  be  judicially  declared  to  be  void.  (14  Am. 
&  Eng.  Ency.  of  Law,  532,  533.)  It  is  well  settled  the 
guardian  of  an  insane  person  can  maintain  a  bill  in 
equity  to  have  declared  null  the  marriage  of  his  ward 
on  the  ground  of  mental  incapacity  on  the  part  of  the 
ward  to  assent  to  the  marriage.  (7  Ency.  of  PI.  &  Pr.  63, 
and  cases  cited  in  note;  Hancock  v.  Peaty,  1  P.  &  D.  L.  R. 
335;  Crump  v.  Morgan,  3  Ired.  Eq.  91;  Waymire  v.  Jutmore, 
22  Ohio  St.  271;  Broton  v.  Westbrook,  27  Ga.  102.)  We  need 
not  pause  to  determine  whether  such  a  suit  could  be 
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maintained  by  a  guardian  or  conservator  to  annul  a  mar- 
riage merely  voidable,  for  the  reason  the  marriage  here 
under  consideration  was  void  db  initio. 

It  is  urged  with  great  earnestness  that  the  circuit 
court,  which  rendered  the  decree,  was  without  jurisdic- 
tion to  adjudicate  as  to  the  insanity  of  said  James  M. 
Pyott,  Sr.  The  position  of  counsel  seems  to  be,  the  issue 
of  insanity  having  been  raised  by  the  pleadings  the  cir- 
cuit court  should  have  suspended  further  proceedings, 
and  directed  an  inquisition,  in  conformity  to  the  common 
law  or  under  the  provisions  of  chapters  85  or  86  of  the 
Revised  Statutes  of  the  State  of  Illinois,  should  be  had 
and  taken  and  the  sanity  of  said  Mr.  Pyott,  Sr.,  deter- 
mined and  the  result  certified  to  the  circuit  court,  and 
that,  at  all  events,  it  was  essential  the  issue  of  insanity 
should  have  been  submitted  to  and  determined  by  a  jury. 
After  an  inquisition  and  appointment  of  a  conservator  for 
an  insane  person  under  the  statutory  provisions  on  the 
subject,  all  suits  and  proceedings  in  behalf  of  the  lunatic 
should  be  brought  by  the  conservator,  unless  the  inter- 
ests of  the  conservator  are  adverse  to  those  of  his  ward, 
or  for  other  sufficient  reason  the  court  shall  deem  it  better 
to  appoint  some  other  person  as  next  friend  to  appear 
for,  counsel,  prosecute  or  defend  for  such  insane  person. 
(16  Am.  &  Eng.  Ency.  of  Law,— 2d  ed.— p.  601;  Hurd's 
Stat.  1899,  chap.  86,  sec.  13,  p.  1132.)  Before  such  inquisi- 
tion, the  rule  which  now  obtains  in  both  England  and  the 
United  States  is,  that  a  lunatic  may  sue  in  his  own  name 
by  some  proper  person  appointed  or  recognized  by  the 
court  as  the  next  friend  or  guardian  ad  litem  for  the  insane 
person.  (16  Am.  &  Eng.  Ency.  of  Law,— 2d  ed.— 600.) 
When  the  mental  capacity  of  a  party  to  a  proceeding 
arises  for  determination  as  an  issue  in  a  case  in  chancery, 
(other  than  bill  to  contest  a  will,)  the  better  practice  is  to 
cause  the  question  of  sanity  to  be  submitted  to  a  jury  for 
an  advisory  verdict;  but  the  court  is  not  without  jurisdic- 
tion to  hear  and  determine  the  question  without  a  jury, 
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and  even  upon  verdict  rendered  by  a  jury  the  court  may 
decline  to  accept  the  finding  of  the  jury  and  decide  for 
itself  the  issue,  upon  the  evidence  presented  in  the  case. 
{Brown  v.  Miner ^  128  111.  148.)  The  statute  controls  the 
course  to  be  pursued  in  a  case  in  equity  to  contest  a  will, 
but  in  cases  of  that  character  the  issue  of  insanity  may, 
by  ag^reement  of  parties,  be  determined  by  the  court  with- 
out the  intervention  of  a  jury.  {Whipple  y.  Eddy^  161  111. 
114.)  It  is  entirely  competent  for  the  court,  in  a  separate 
maintenance  proceeding,  to  entertain  a  cross-bill  for  a 
decree  annulling  the  marriage.   (7  Ency.  of  PI.  &  Pr.  99.) 

It  is  not  necessary  we  should  refer  to  many  other  mat- 
ters which  have  been  argued  in  the  brief  of  counsel,  for 
the  reason,  the  marriage  in  question  being  void,  the  other 
matters  referred  to  become  immaterial. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Joseph  Salomon  et  aL 

V. 

The  People,  for  use  of  Jesse  Holdom,  Admr. 
Opinion  filed  June  19^  tBOl—Eehearing  denied  October  5, 1901. 

1.  Executors  and  ADMiNiSTRATORS-^what  does  not  Justify  admin- 
istraiOT^s  refusal  to  pay  over  funds.  If  an  administrator  admits  that 
a  certain  sum  should  be  paid  over  by  him  to  his  successor,  he  can 
not  justify  his  refusal  to  pay  over  the  same  by  setting  up  a  pend- 
ing appeal  by  him  from  an  order  of  court  requiring  him  to  pay 
over  an  additional  amount. 

2.  Same — administrator's  appointment  cannot  he  questioned  in  a  eoU 
lateral  proceeding.  If  the  court  has  jurisdiction  of  the  subject  mat- 
ter and  of  the  person  its  appointment  of  an  administrator  is  not 
void,  however  erroneous  it  may  be;  and  the  legality  of  such  ap- 
pointment cannot  be  questioned  in  a  suit  on  the  bond  of  a  former 
administrator  for  failure  to  turn  over  the  funds  to  the  administra- 
tor appointed  as  his  successor. 

SdUmon  v.  People,  89  111.  App.  374,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Prank  Baker,  Judge, 
presiding. 

Leon  Hornstein,  (A.  B.  Jenks,  of  counsel,)  for  appel- 
lants. 

Bulkley,  Gray  &  More,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court,  affirming,  a.iter  remittitur j  a  judgment  of  the  circuit 
court  of  Cook  county  recovered  by  the  People,  for  the  use 
of  Jesse  Holdom,  administrator  of  the  estate  of  George 
Wincox,  deceased,  against  appellants,  on  the  bond  of  the 
appellant  Joseph  Salomon,  as  administrator  to  collect  of 
said  estate.  The  other  defendants,  McDonald  and  Moses 
Salomon,  were  the  sureties  on  such  bond.  By  his  account 
filed  in  the  probate  court,  said  administrator  to  collect, 
Joseph  Salomon,  showed  that  he  had  received  and  col- 
lected $29,857.02,  but  asked  to  be  credited  with  disburse- 
ments of  J5030.65,  leaving  a  balance  in  his  hands  of 
$24,826.37.  The  probate  court  ordered  said  administrator 
to  collect  to  pay  over  this  balance  to  Jesse  Holdom,  as 
administrator  of  said  estate,  so  appointed  by  a  previous 
order  of  the  court,  and  continued  the  hearing  as  to  other 
items  of  the  account  until  another  day.  Subsequently 
the  probate  court  disallowed  $4715  of  the  credit  claimed 
by  Joseph  Salomon  in  his  account  and  charged  the  same 
against  him,  together  with  $1477.06  for  interest  on  the 
aggregate  amount,  and  ordered  the  same  to  be  paid  to 
Holdom,  as  such  administrator.  From  this  subsequent 
order  Salomon  perfected  an  appeal  to  the  circuit  court, 
which  appeal,  at  the  commencement  of  this  suit,  was  still 
pending.  Joseph  Salomon  having  refused,  on  demand  of 
Holdom,  to  pay  to  him  the  $24,826.37,  the  latter  brought 
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this  suit  against  him  and  his  sureties  on  his  bond,  as  be- 
fore stated.  The  breach  assigned  in  the  declaration  was, 
that  said  Joseph  Salomon,  as  such  administrator  to  col- 
lect, had  neglected  and  refused  to  pay  over  to  said  Hol- 
dpm,  as  such  administrator,  said  sum  of  $24,826.37,  as 
ordered,  or  to  pay  the  interest  thereon,  or  twenty  per 
cent  of  said  amount  in  addition  thereto,  in  accordance 
with  the  statute.  It  was  one  of  the  conditions  of  the 
bond,  drawn  in  accordance  with  section  13  of  the  Admin- 
istration act,  that  said  Joseph  Salomon  should  deliver 
to  the  person  or  persons  authorized  by  the  said  pro- 
bate court,  as  executors  or  administrators,  to  receive 
the  same,  all  such  goods,  chattels  and  personal  estate 
of  the  deceased  as  should  come  to  his  possession. 

Several  pleas  were  filed,  but  it  is  necessary  to  men- 
tion only  such  as  appellants  rely  on  here  in  support  of 
their  assignments  of  error  to  reverse  the  judgment. 

Moses  Salomon  pleaded  in  abatement  the  pending  of 
the  appeal  above  mentioned  from  the  order  of  the  pro- 
bate court  charging  him  with  said  additional  amounts  of 
$4715  and  $1477.06,  averring  that  by  reason  of  the  prem- 
ises it  had  not  been  determined  and  adjudicated  what 
constitutes  all  the  personal  property  of  said  estate  which 
had  come  into  Joseph  Salomon's  possession,  and  that 
until  such  adjudication  he  could  not  deliver  to  the  per- 
son authorized  to  receive  it,  all  such  personal  estate,  in 
accordance  with  the  condition  of  the  obligation  sued  on. 
The  court  sustained  a  demurrer  to  this  plea,  and  in  so 
doing  appellants  contend  there  was  error.  The  gist  of 
the  contention  is,  that  by  the  condition  of  the  bond  and 
the  provisions  of  section  17  of  the  Administration  act, 
Joseph  Salomon  was  bound  to  deliver  to  the  person  au- 
thorized by  the  court  to  receive  it,  all  of  the  personal 
estate  which  had  come  into  his  possession, — not  a  part 
of  it, — and  that  until  it  was  finally  determined  what  the 
total  was,  he  was  not  required  to  deliver  any  part  of  it; 
that  such  final  determination  or  adjudication  could  not 
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be  had  while  the  appeal  as  to  a  part  of  such  estate  was 
pending  and  undetermined.  We  cannot  bring  our  minds 
in  harmony  with  such  a  proposition.  Joseph  Salomon 
had  not  appealed  from  the  order  which  required  him  to 
pay  over  the  $24,826.37,  and  this,  with  interest  thereon 
and  the  statutory  penalty  of  twenty  per  cent,  was  all 
that  was  sued  for.  He  never  denied  his  liability  to  ac- 
count for  and  pay  over  to  the  proper  person  authorized, 
this  amount,  which  was  not  only  admitted  but  found  by 
the  court  in  proof,  and  the  mere  fact  that  he  saw  proper 
to  contest  the  order  requiring  him  to  pay  an  additional 
amount  would  not  operate  to  suspend  payment  of  the 
first  sum,  nor  the  right  of  Holdom,  as  administrator,  to 
sue  for  and  recover  it.  The  conditions  of  the  bond  do  not 
support  such  a  plea,  and  we  know  of  no  rule  of  law  or 
reason  which  sustains  it. 

But  the  defense  chiefly  relied  on  was  contained  in 
other  pleas  filed,  which  set  up,  in  part,  the  proceedings 
pending  in  the  probate  court  when  Holdom  was  ap- 
pointed administrator,  and  the  order  by  which  he  was  so 
appointed,  and  averred  that  he  was  not,  and  never  was, 
administrator  of  said  estate  nor  duly  appointed  as  such, 
and  that  Joseph  Salomon,  as  administrator  to  collect, 
was  not  required  by  law  to  deliver  said  estate  to  him. 
The  matter  alleged  in  these  pleas  upon  which  the  alleged 
conclusion  rested  that  Holdom  was  not  the  administrator 
of  the  estate,  was,  that  the  deceased,  George  "Wincox, 
left  him  surviving  Jennie  Wincox,  his  widow  and  only 
heir-at-law,  and  that  before  the  alleged  appointment  of 
said  Jesse  Holdom  she  filed  and  presented  to  the  court 
another  petition  for  her  own  appointment,  as  widow  of 
the  deceased;  that  Holdom  was  not  a  creditor  nor  in  any 
way  related  to  the  deceased  and  that  no  one  had  applied 
for  his  appointment,  and  that  while  said  petitions  of 
Jennie  Wincox  were  pending  and  undetermined  said  pro- 
bate court  appointed  said  Holdom  as  such  administrator. 
The  plea  then  alleged  that  said  appointment  was  void, 
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and  that  there  was  no  legally  appointed  administrator  to 
whom  said  Joseph  Salomon,  as  administrator  to  coUect, 
was  bound  to  account  or  to  deliver  the  estate  in  his  hands. 

The  legal  conclusion  drawn  by  the  pleader  from  the 
facts  alleged  in  the  plea  can  have  no  greater  force  than 
such  facts  legally  warrant,  and  unless  it  follows,  as  a 
conclusion  of  law  from  the  facts  stated,  that  the  appoint- 
ment of  Holdom  was  void,  and  not  simply  erroneous,  such 
appointment  cannot  be  attacked  in  this,  a  collateral,  pro- 
ceeding, and  the  demurrer  was  properly  sustained,  for 
the  rule  in  this  State  is,  as  stated  in  the  syllabus  to 
Wight  V.  Wallbaurrif  39  111.  554,  that  the  probate  court,  hav- 
ing jurisdiction  and  being  empowered  to  act,  by  granting 
or  refusing  to  grant  letters  of  administration,  the  person 
to  whom  such  letters  are  granted  becomes  at  least  an 
administrator  de  facto,  and  the  regularity  of  his  appoint- 
ment cannot  be  questioned  in  a  collateral  proceeding. 
On  an  application  to  revoke  the  letters,  or  on  an  appeal 
from  the  order  granting  the  letters,  all  of  the  objections 
urged  against  their  validity  would  be  properly  consid- 
ered. (WigJit  V.  Wallbaum,  supra;  Schnell  v.  City  of  Chicago^ 
38  111.  382;  Duffln  v.  Abbott,  48  id.  17;  Shephard  v.  Rhodes,  60 
id.  301;  Hobson  v.  Ewan,  Q2id.  146;  Bosttvick  v.  Skinner,  80 
id.  147;  Dodge  v.  Cole,  97  id.  338;  Golder  v.  Bressler,  105  id. 
419;  People  v.  Salomon,  184  id.  490.)  Of  course,  to  give  the 
court  jurisdiction  there  must  be  an  estate,  and  the  grant 
of  letters  of  administration  on  a  live  man's  estate  is  ab- 
solutely void.  {Thomas  v.  People,  107  111.  517.)  But  if  the 
court  has  jurisdiction  of  the  subject  matter  and  the  per- 
son, the  appointment  is  not  void,  however  erroneous  it 
may  be.  It  follows  that  nothing  alleged  in  these  pleas 
constituted  any  defense  to  the  suit. 

The  point  most  strenuously  insisted  upon  is,  that  the 
record  of  the  probate  court  given  in  evidence  showed 
that  prior  to  the  appointment  of  Holdom  an  order  had 
been  made  appointing  the  Equitable  Trust  Company  ad- 
ministrator, upon  said  company  filing  its  acceptance,  but 
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no  letters  had  been  issued  to  it  although  it  had  filed  its 
acceptance,  and  the  record  showed  that  the  order  of  ap- 
I)ointment  had  been  vacated  by  the  court.  But  whatever 
importance  might,  under  proper  pleading,  be  attached  to 
such  order  of  appointment,  it  can  have  no  effect  in  the 
case,  because  it  is  not  set  up  in  the  pleas  under  consider- 
ation. The  question  involved  was  raised  by  demurrer  to 
the  pleas,  and  they  must  stand  or  fall  by  their  allegations. 

Counsel  cite  Munroe  v.  People,  102  111.  406,  in  support 
of  their  contention  that  the  court  had  no  power  to  ap- 
point Holdom.  But  in  that  case  the  court  had  assumed 
to  remove  an  administratrix  for  a  cause  for  which  it  had 
no  power  to  remove  her,  and  to  appoint  an  administrator 
while  the  former  was  still  acting  as  administratrix,  and 
it  was  held  that  both  the  removal  and  the  second  appoint- 
ment were  absolutely  void.  It  is  sufficient  to  say  that 
the  pleas  demurred  to  in  this  case  show  no  such  assump- 
tion of  jurisdiction,  beyond  that  conferred  by  the  statute, 
as  appeared  in  the  case  cited. 

We  are  also  referred  to  Unknown  Heirs  of  Langworthy 
V.  Baker,  23  111.  430.  That,  however,  was  a  writ  of  error 
to  reverse  the  judgment  of  the  county  court,  and  not  a 
collateral  attack,  and  it  was  suggested  in  Schnell  v.  City 
of  Chicago,  supra,  that  this  court  (Mr.  Justice  Breese  de- 
livering the  opinion  in  both  cases)  went  too  far  in  its 
language  in  the  former  case,  and  that  it  would  have  been 
"sufficient  to  say  in  the  case,  it  being  a  direct  proceeding 
to  reverse  the  action  of  the  county  court,  that  the  action 
of  that  court  was  not  in  conformity  with  the  statute." 
Whether  in  the  case  at  bar  the  appointment  of  Holdom 
was  erroneous,  under  the  statute,  or  not,  it  was  not  void, 
and  the  pleas  were  bad  on  demurrer. 

The  plaintiff  was  allowed  a  recovery  of  five  per  cent 
on  the  $24,826.37  from  the  date  of  the  demand  by  Holdom 
on  the  administrator  to  collect,  but  the  Appellate  Court 
held  that  the  sureties  were  not  liable  for  the  penalty  of 
twenty  per  cent  prescribed  by  section  17  of  the  Adminis- 
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tration  act,  which  had  been  included  in  the  judgrment  of 
the  circuit  court,  and  required  a  remittitur  of  such  pen- 
alty. The  remittitur  was  made  and  the  judgment  was 
aflarmed  by  the  Appellate  Court,  and  no  question  as  to 
such  penalty  is  raised  in  this  court  for  our  consideration. 
Section  25  of  the  Administration  act  authorizes  the 
suit  and  recovery  of  the  judgement  as  affirmed  in  the  Ap- 
pellate Court,  and  we  find  no  error  to  justify  a  reversal 
of  the  judgment.  Judgment  affirmed. 


OzRO  G.  Auger  et  al. 

V, 

Robert  L.  Tatham  et  al 
Opinion  filed  June  19, 1901—Behearing  denied  October  8^  1901, 

Wills — when  persona  designated  ^^heirs-at'law'*  do  not  take  per  stirpes. 
Under  a  will  bequeathing-  to  "the  heirs-at-law  of  Lucy  Auger,  de- 
ceased," and  other  persons  designated  by  name,  "each  the  sum  of 
twenty-five  thousand  ($25,000)  dollars,"  and  a  codicil' increasing  the 
bequests  to  "the  heirs-at-law  of  Lucy  Auger,  deceased,"  and  other 
named  legatees,  from  $25,000  "to  the  sum  of  $50,000  each,  said  sum 
of  $50,000  to  be  paid  to  each  of  the  persons  named,"  the  heirs-at- 
law  of  Lucy  Auger,  deceased,  will  take  per  capita  and  not  per  stirpes, 
where  there  is  no  latent  ambiguity  and  nothing  to  indicate  that 
the  word  "each"  should  be  given  less  than  its  usual  significance. 

BOGOS,  J.,  dissenting. 

Auger  v.  TatJiam,  92  111.  App.  194,  reversed. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heayd  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Abner  Smith,  Judge, 
presiding. 

Samuel  W.  Norton,  and  John  S.  Miller,  for  plain- 
tiffs in  error: 

In  the  construction  of  wills  the  intention  of  the  testa- 
tor is  the  criterion  of  interpretation;  and  this  intentiou 
is  to  be  ascertained  from  the  language  of  the  will  itself, 
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— not  from  speculation  of  what  the  testator  may  be  sup- 
posed to  have  intended.  Schouler  on  Wills,  (ed.  of  1892,) 
par.  462;  Blatchford  v.  Newberry,  99  111.  11;  Bingel  v.  Volz, 
142  id.  214;  Blanchard  v.  Maynard,  103  id.  60;  Illinois  Land 
Co.  V.  Bonner,  75  id.  315. 

In  the  case  at  bar  the  conditions  as  to  family,  prop- 
erty, degrees  of  relationship  and  friendship  are  similar 
to  those  presented  in  the  per  capita  cases,  in  none  of 
which  have  such  considerations  been  given  weight  against 
the  wording  of  the  will.  Blackler  v.  Webb,  2  P.  Wms.  383; 
Hyde  v.  Cullen,  1  Jur.  100;  Payne  v.  Webb,  L.  R.  19  Eq.  26; 
Houghton  v.  Bell,  23  Can.  Sup.  498;  Richards  v.  Miller,  62  111. 
417;  Barber  v.  Railioay  Co.  166  U.  S.  83;  King  v.  Ackerman, 
2  Black,  408. 

Where  the  will  does  not  furnish  the  motive  of  the  tes- 
tator in  the  distribution  of  his  estate  the  law  does  not 
permit  the  court  to  supply  one.  Brownfield  v.  Wilson,  78  111. 
467;  Heuser  v.  Harris,  42  id.  425;  Taubenhan  v.  Dunz,  125  id. 
524;  Nieman  v.  Schnitker,  181  id.  400;  Condell  v.  Qlover,  56 
111.  App,  107;  Morgan  v.  Grand  Prairie  Seminary,  70  id.  576. 

The  word  "each"  is  the  decisive  controlling  word  in 
the  clauses  to  be  construed.  Its  force  and  effect  is  to 
distribute  the  group  described  as  "the  heirs-at-law  of 
Lucy  Auger,  deceased,"  into  individuals,  as  if  each  one 
were  mentioned  by  name.  10  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  392;  Collins  v.  Prosser,  3  D.  &  R.  112;  Middletown  v. 
McCormick,  8  N.  J.  L.  92;  Costigan  v.  Lunt,  104  Mass.  217; 
Martin  v.  Mercer  University,  98  Ga.  320;  Penny's  Estate,  159 
Pa.  St.  346. 

Words  in  general  are  to  be  taken  in  their  ordinary 
grammatical  sense,  unless  a  clear  intention  to  use  them 
in  another  can  be  ascertained.  Jarman  on  Wills,  rule  16; 
Roberts  v.  Roberts,  140  111.  345. 

Where  a  gift  is  made  to  a  number  of  individuals  men- 
tioned by  name  and  a  number  of  other  individuals  de- 
scribed as  a  class,  those  included  within  the  class  take 
as  if  each  one  were  designated  by  name.    Blackler  v.  Webb, 
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2  P.  Wms.  383;  Payne  v.  Webb,  L.  R.  19  Eq.  26;  Allender  v. 
Keplinger,  62  Md.  7;  Allen  v.  Allen,  13  S.  C.  512. 

The  words  "the  heirs-at-law  of  Lucy  Aug-er,  deceased," 
are  words  of  description,  only.  They  indicate  the  per- 
sons who  are  to  take,  but  not  the  manner  of  taking*.  The 
persons  so  described,  when  ascertained,  take  as  individ- 
uals. Ward  V.  Stow,  17  N.  C.  509;  Dukes  v.  Faulk,  37  S.  C. 
255;  DeCaumont  v.  Bogert,  43  N.  Y.  Supp.  382;  Bisson  v.  Rail- 
way  Co,  143  N.Y.  125;  Wallcer  v.  Webster,  95  Va.  377;  Bodine 
V.  Brown,  42  N.Y.  Supp.  202;  Everett  v. Carman,  4  Redf.  341; 
Best  V.  Farris,  21  111.  App.  49;  Copeland  v.Copeland,  64  id. 
100;  McCartney  v.  Osburn,  118  111.  403. 

Wilson,  Moore  &  McIlvaine,  for  defendants  in  error: 

The  "heirs-at-law  of  Lucy  Auger*'  take  as  a  class  the 
same  legacy  as  is  given  to  the  persons  named  in  the  sev- 
enth article  of  the  will  and  the  first  article  of  the  codicil. 
Lachland^s  Heirs  v-  Downing's  Exrs,  11  B.  Mon.  32;  Raymond 
V.  Hillhouse,  45  Conn.  467;  Howlett  v.  Eowlett,  12  Leigh,  350; 
Qillion  V.  Underwood,  3  Johns.  Eq.  100;  Fisher  v.  Skillman, 
18  N.  J.  Eq.  229;  Rex  v.  Williams,  1  Dev.  3;  Spivey  v.  Spivey, 
2  Ired.  100;  Lyon  v.  Acker,  33  Conn.  222;  Kelley  v.  Vigas,  112 
111.  242;  Rowland  v.  Gorsuch,  2  Cox's  Eq.  187;  Collier  Y.Col- 
lier, 3  Rich.  Eq.  555;  Balcum  v.  Haynes,  96  Mass.  205;  Ba^- 
sett  V.  Granger,  100  id.  348;  Richards  v.  Miller,  62  111.  417. 

The  beneficiaries  are  in  the  testator's  mind,  not  as 
individuals,  but  as  a  body  or  class.  Vincent  v.  Newhouse, 
83  N.Y.  505. 

When  the  word  "heirs"  is  used  in  a  will,  and  there  are 
no  other  words  to  control  the  presumption,  the  legal  in- 
ference is  that  it  is  nomen  collectivum,  Clark  v.  LyncJi,  46 
Barb.  Ch.  68. 

There  is  a  broad  distinction  between  the  use  of  the 
word  "children"  and  the  word  "heirs"  in  a  will.  When  the 
latter  word  is  used  they  take  by  representation,  per  stirpes. 
Balcum  v.  Haynes,  96  Mass.  205;  Kelley  v.  Vigas,  112  111.  242; 
Richards  v.  Miller,  62  id.  417. 
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Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  chancery  to  obtain  a  judicial 
construction  of  certain  clauses  in  the  will  of  Albert  A. 
Hunger,  deceased.  The  testator  made  his  will  October 
10,  1893,  and  a  codicil  thereto  April  8, 1897,  and  died  Au- 
gust 26, 1898.  The  estate  devised  amounted  to  $2,500,000. 
The  part  of  the  will  involved  in  this  controversy  provides 
as  follows: 

*^Seventh — I  hereby  give  and  bequeath  unto  Alexander 
A.  McKay,  George  A,  McKay,  Cornelia  Thomas,  Isadore 
G.  Munger,  the  heirs-at-laV  of  Lucy  Auger,  deceased, 
Arthur  Munger,  Gussie  Munger  Evans,  Kate  Munger  Honn 
(sister  of  said  Arthur  Munger)  and  Charles  Munger,  son 
of  Cheney  Munger,  each  the  sum  of  twenty-five  thousand 
($25,000)  dollars,  to  be  paid  to  them,  respectively,  by  my 
executors,  after  my  decease. 

^'Eighth — All  the  rest,  residue  and  remainder  of  my 
property,  real,  personal  and  mixed,  of  every  kind  and 
nature  whatsoever  and  wherever  situated,  of  which  I 
shall  die  seized  or  possessed,  or  in  or  to  which  I  shall 
have  any  right,  title  or  interest  at  the  time  of  my  de- 
cease, I  hereby  give,  devise  and  bequeath  unto  my  cousins, 
Alexander  A.  McKay  and  George  A.  McKay,  to  have  and 
to  hold  the  same  as  their  absolute  and  individual  prop- 
erty, in  fee  simple,  forever,  share  and  share  alike." 

The  codicil,  omitting  the  formal  introductory  and  con- 
cluding parts,  is  as  follows: 

''First — I  hereby  will  and  direct  that  the  bequests  to 
CJomelia  Thomas,  Isadore  G.  Munger,  the  heirs-at-law  of 
Lucy  Auger,  deceased,  Arthur  Munger,  Gussie  Munger 
Evans,  Kate  Munger  Honn  and  Charles  Munger,  made 
in  and  by  item  7  of  said  original  will,  be  increased  from 
$25,000,  as  therein  provided,  to  the  sum  of  $50,000  each, 
said  sum  of  $50,000  to  be  paid  to  each  of  the  persons 
named  in  this  item  1  of  this  codicil  in  lieu  of  said  sum 
of  $25,000,  by  my  executors,  as  therein  provided. 
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"Second — I  hereby  give  and  bequeath  unto  the  heirs- 
at-law  of  Colby  Munger,  deceased,  the  sum  of  $50,000,  to 
be  divided  between  and  paid  to  the  said  legal  heirs  in 
equal  portions,  share  and  share  alike,  by  my  executors 
named  in  the  said  original  will,  as  soon  after  my  decease 
as  practicable." 

In  construing  the  will  the  executors,  who  are  the  de- 
fendants in  error  here,  contended  that  the  seventh  clause 
gave  to  the  persons  designated  therein  as  "the  heirs- 
at-law  of  Lucy  Auger,  deceased,"  as  a  class,  the  sum  of 
$25,000  to  be  divided  among  them,  and  that  the  first 
item  of  the  codicil  increased  the  bequest  to  the  class  to 
$50,000.  Ozro  G.  Auger  and  four  other  persons,  plaintiffs 
in  error  here,  who  constitute  "the  heirs-at-law"  named, 
contended  that  they  were  each  entitled  to  the  sum  of 
$25,000  under  the  plain  language  of  the  seventh  clause 
of  the  will  and  $50,000  each  under  the  codicil.  They  filed 
a  bill  in  the  Cook  circuit  court  praying  that  the  will  be 
construed  in  conformity  to  their  contention,  but  it  was 
dismissed  for  want  of  equity.  The  Appellate  Court  af- 
firmed the  decree  below  dismissing  the  bill,  and  plaintiffs 
in  error  bring  the  cause  here  by  writ  of  error. 

We  think  a  decree  should  have  been  rendered  accord- 
ing to  the  prayer  of  the  bill.  At  the  time  the  will  was 
made  Lucy  Auger  was  dead,  and  a  reference  to  her  "heirs- 
at-law"  was  a  reference  to  persons  then  definitely  as- 
certained,—as  much  so  as  if  they  had  been  specifically 
named.  The  language  of  the  seventh  clause  of  the  will 
undertakes  to  give  to  the  several  persons  designated 
therein  "each  the  sum  of  $25,000."  Upon  what  theory 
can  it  be  urged  that  these  persons  shall,  as  a  class,  re- 
ceive but  the  sum  of  $25,000  under  this  clause?  It  can 
not  be  said  that  Ozro  G.  Auger  and  the  others  who  make 
up  the  persons  constituting  the  "heirs-at-law  of  Lucy 
Auger"  are  referred  to  with  less  singularity  than  are  the 
other  persons  who  are  called  by  their  christian  names. 
The  word  "each,"  in  its  common  acceptation,  refers  singly 
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to  the  individuals  designated  in  the  clause,  and  to  say 
that  each  of  the  persons  who  are  the  heirs  of  Lucy  Auger, 
deceased,  is  not  individually  designated,  is,  we  think,  to 
put  a  limited  interpretation  upon  the  word  "each"  as  it 
is  commonly  used. 

Counsel  for  defendants  in  error  cite  many  cases  to 
support  their  theory  that  the  designation  of  "heirs-at- 
law  of  Lucy  Auger,  deceased,"  means  a  class  who  take 
per  stirpes.  Each  of  the  cases  cited  differs  materially 
from  the  one  under  consideration.  If  the  language  of 
the  instrument,  in  its  common  acceptation,  is  clear  and 
unambiguous,  the  intention  of  the  testator  as  therein  ex- 
pressed must  control.  As  is  said  in  Boyd  v.  Strahan^  36 
111.  355  (on  p.  859):  "There  is  no  other  class  of  written 
instruments  known  to  the  law  in  which  so  little  import- 
ance is  to  be  attached  to  the  technical  sense  of  language 
in  comparison  with  that  sense  in  which  the  apparent  ob- 
ject of  the  writer  indicates  his  words  to  have  been  used. 
So  far  is  this  principle  carried,  that  the  court  say  in 
3  Wils.  141:  'Cases  on  wills  may  guide  us  to  general  rules 
of  construction,  but  unless  a  case  cited  be  in  every  re- 
spect directly  in  point  and  agree  in  every  circumstance 
it  will  have  little  or  no  weight  with  the  court,  who  al- 
ways look  upon  the  intention  of  the  testator  as  the  polar 
star  to  direct  them  in  the  construction  of  wills. '  This 
language  is  quoted  approvingly  by  Chief  Justice  Mar- 
shall in  Smith  v.  Bell,  6  Pet.  80." 

Among  the  cases  cited  and  relied  upon  by  defendants 
in  error  in  support  of  their  construction  of  this  will  are 
Richards  v.  Miller,  62  111.  417,  and  Kelleyv.  Vigas,  112  id.  242. 
The  first  case  was  a  devise  of  the  residue  of  an  estate  to 
the  testatrix's  "heirs-at-law."  The  husband  of  the  testa- 
trix being  an  heir,  it  was  contended  that  he  took  a  part 
only  equal  in  amount  to  that  of  the  other  persons  who 
were  her  heirs,  while  the  law  gave  him,  as  her  heir,  a 
greater  portion.  The  court  there  said  (p.  425):  "In  the 
case  before  us  there  are  no  words  indicating  equality 
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of  division.  The  gift  is  to  a  particular  class.  We  must 
invoke  the  aid  of  the  statute  to  determine  the  persons 
who  constitute  the  class.  When  invoked  to  ascertain  the 
persons  to  take,  we  must  follow  its  provisions  as  to  the 
quantity  they  shall  take," — and  the  estate  was  given  to 
the  "heirs"  per  stirpes.  The  principle  of  that  case  is  very 
different  from  this.  Here  there  are  words  indicating  an 
equality  of  distribution,  while  there  the  opposite  was 
expressly  found.  Furthermore,  a  devise  to  the  heirs  of 
a  third  person,  without  reference  to  the  quantity  each 
should  take,  would,  under  the  authority  of  this  case, 
mean  a  devise  to  them  per  stirpes,  or  in  the  same  propor- 
I  tion  the  statute  would  cast  it  upon  them;  but  where  the 
/  quantity  is  expressly  designated,  as  so  much  for  each 
person  who  comes  within  the  term  "heir,"  a  very  different 
case  arises.  Nor  is  the  Kelley  case,  supra,  like  this  in  fact 
or  principle.  There  the  devise  of  a  remainder  was  to  the 
testator's  "heirs-at-law."  Prom  the  context  of  the  will, 
so  expressly  found  by  the  court,  it  appeared  that  the  in- 
tention of  the  testator  was  to  make  the  gift  per  stirpes  to 
his  heirs.  True,  the  statute  is  resorted  to  to  determine 
who  are  the  heirs  of  Lucy  Auger;  but  in  the  face  of  the 
language  giving  to  "each"  of  them  a  specific  sum  we  can 
not  resort  to  the  statute  to  determine  the  quantity  they 
would  take,  as  to  do  so  would  defeat  the  expressed  in- 
tention of  the  testator  in  that  respect.  {Allen  v.  Allen,  13 
S.  C.  512).  In  this  case  we  look  to  the  statute,  only,  to 
determine  who  are  the  heirs  of  Lucy  Auger.  The  quan- 
tity they  shall  take  is  not  left  open  to  us  as  a  question 
of  legal  construction. 

In  the  case  of  McCartney  v.  Osbum,  118  111.  403,  a  devise 
to  the  heirs  of  a  person  was  held  to  mean  the  children 
of  such  person,  and  it  was  there  said  (p.  425):  "It  is  con- 
ceded, and  such  is  unquestionably  the  law,  that  if  a  tes- 
tamentary gift  be  made  to  one  person  and  the  children 
of  another  person,  as,  for  instance,  to  A  and  the  children 
of  B,  A  and  the  children  of  B,  in  such  case,  in  the  absence 
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of  anything"  to  show  a  contrary  intention,  will  take  per 
capita  and  not  per  stirpes,  (2  Jarman  on  Wills,  756.) 
Yet  it  is  equally  well  settled  that  the  opposite  construc- 
tion will  prevail  when  the  intention  to  that  effect  can  be 
gathered  from  the  context,  or,  in  the  somewhat  quaint 
language  of  Jarman:  *This  mode  of  construction  will 
yield  to  a  very  faint  glimpse  of  a  different  intention  in 
the  context.'"  In  other  words,  the  rule  there  announced 
is,  that  a  gift  to  A  and  the  heirs  of  B  (where  the  heirs 
are  definitely  ascertained)  is  a  gift  to  them  per  capita, 
unless  a  contrary  intention  appears.  The  cases  relied 
upon  by  defendants  in  error  are  those  of  devises  which 
contain  other  words,  or  show  a  state  of  facts  which  con- 
trol or  overturn  the  natural  presumption  arising  from  the 
plain  words  used. 

The  question  then  is,  does  the  whole  instrument  here 
under  consideration,  construed  together,  contain  any- 
thing tending  to  indicate  that  the  word  "each"  refers  to 
the  "heirs-at-law  of  Lucy  Auger,  deceased,"  as  a  class, 
rather  than  to  the  several  individuals  constituting  the 
heirs?  Or,  in  other  words,  is  there  anything  to  indicate 
that  the  word  "each"  shall  be  given  less  than  its  usual 
signification? 

It  is  contended,  inasmuch  as  the  second  item  of  the 
codicil  gave  "to  the  heirs  of  Colby  Munger,  deceased, 
the  sum  of  $50,000"  to  be  "divided  between  them,"  (Colby 
Munger  being  the  first  cousin  of  the  testator,)  that  this 
indicates  an  intention  upon  the  part  of  the  testator  to 
give  to  the  "heirs-at-law  of  Lucy  Auger,  deceased,"  only 
a  like  sum  to  be  divided  among  them,  she  being  also  a 
first  cousin.  "We  think  it  cannot  be  fairly  said  the  lan- 
guage imports  such  an  intention.  On  the  contrary,  does 
it  not  plainly  indicate  the  opposite  intention?  By  item  2 
of  the  codicil  the  testator  demonstrated  that  he  fully  un- 
derstood how  to  make  a  bequest  to  a  class  of  heirs,  "to  be 
divided  between  them,"  and  had  he  desired  to  make  such 
a  bequest  to  the  plaintiffs  in  error  as  a  class  he  certainly 
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would  have  done  so.  The  construction  which  we  have 
placed  upon  the  will  is  further  fortified  by  the  lan^age 
of  the  testator  in  the  codicil,  in  which  he  says,  "said  sum 
of  $50,000  to  be  paid  to  each  of  the  persons  named  in  this 
item  1  of  this  codicil."  The  word  "persons,"  as  here  used» 
manifestly  refers  to  individuals,  and  not  to  a  class. 

The  inference  that  it  was  evidently  the  testator's  in- 
tention to  give  to  the  heirs  of  a  deceased  cousin  only  the 
same  amount  he  would  have  given  to  her  had  she  been 
living,  finds  no  support  in  the  facts  and  circumstances  of 
this  case.  The  testator  had  no  descendants  as  his  heirs, 
his  cousins  being  the  nearest  of  his  relations.  He  dis- 
criminates between  them  in  making  his  gifts.  Two  of 
his  cousins  he  makes  bis  residuary  legatees.  To  several 
others  he  gives  $50,000  each  and  to  others  nothing,  and 
this  discrimination  cannot  be  interpreted  otherwise  than 
as  in  furtherance  of  a  definite  plan  and  purpose  in  the 
mind  of  the  testator.  There  were  ample  funds  on  hand 
to  pay  all  the  legacies,  construing  the  seventh  clause  as 
we  have  done, — that  is,  that  each  of  the  heirs  of  Lucy 
Auger  is  entitled  to  $50,000.  Had  there  been  a.  shortage 
in  any  of  the  bequests  this  would  have  disclosed  a  latent 
ambiguity  in  the  will,  and  that  fact  might  be  considered 
as  tending  to  support  the  contention  of  defendants  in 
error.  But  the  will  is  free  from  latent  ambiguities.  The 
surrounding  facts  and  circumstances  fail  to  disclose  any- 
thing not  in  harmony  with  the  construction  which  we 
have  placed  upon  the  seventh  clause  of  the  will  and  the 
first  item  of  the  codicil. 

The  judgment  of  the  Appellate  Court  taxing  costs 
against  the  executors  was  right,  but  its  judgment  aflBrm- 
ing  the  decree  of  the  circuit  court  dismissing  the  bill  is 
erroneous  and  must  be  reversed.  The  cause  will  be  re- 
manded to  the  circuit  court,  with  directions  to  enter  a 
decree  in  conformity  with  the  views  herein  expressed. 

Beversed  and  remanded. 

Mr.  Justice  Boggs:   I  do  not  concur. 
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Thomas  Huber  et  al. 

V. 

Edwin  J.  Hess. 

Opinion  filed  June  19, 190X—Eehearing  denied  October  9, 1901, 

1.  Mortgages— redempiiow  by  judgment  creditor  passes  title  to  judg- 
ment debtor's  property,  only.  Where  two  lots  covered  by  the  same 
mortgage  become  the  property  of  different  persons  prior  to  the 
foreclosure  of  the  mortgage  and  the  sale  en  masse  of  both  lots,  a 
judgment  creditor  of  one,  only,  of  such  owners,  who  after  twelve 
months  makes  redemption  en  masse  of  both  lots,  acquires  title  only 
to  the  lot  owned  by  his  judgment  debtor. 

2.  Same — to  entitle  one  to  contribution  for  redemption,  equities  of  the 
parties  must  be  equal.  To  entitle  the  owner  of  one  lot  to  contribu- 
tion from  the  owner  of  another  lot  for  redemption  from  a  mort- 
gage covering  both  properties  the  equities  of  the  parties  must  be 
equal,  since  if  there  was  any  obligation  resting  upon  the  person 
who  made  redemption  to  discharge  the  debt  as  his  own  he  can 
claim  nothing  from  the. other,  even  though  the  latter  is  benefited 
by  the  redemption. 

3.  Same — when  judgment  creditor  is  w>t  entitled  to  contribution  for  re- 
demption. Where  two  lots  are  mortgaged  by  a  testator,  but  by  his 
will  he  devises  one  lot  to  his  son  and  the  other  to  his  daughter, 
accompanying  the  devise  to  the  daughter  with  the  condition  that 
she  pay  the  full  amount  of  the  encumbrance  on  both  lots,  the  lot 
so  devised  to  her  is  primarily  liable  for  the  encumbrance;  and  if 
both  lots  are  sold  en  masse  on  foreclosure,  and  after  twelve  months 
a  judgment  creditor  of  the  daughter  alone  makes  redemption  of 
both  lots,  he  acquires  no  right  of  contribution  as  to  the  lot  owned 
by  the  son,  where  the  bill  for  foreclosure  and  the  decree  both  recite 
the  provisions  and  conditions  of  the  will,  which  is  also  on  record. 

4.  Judicial  sales— purc/iaaer  is  chargeable  with  notice  of  facts  dis- 
closed by  the  record,  A  party  purchasing  at  a  judicial  sale  is  charged 
with  notice  of  such  material  facts  as  are  disclosed  by  the  record  of 
the  proceedings  under  which  he  derives  title,  and  he  will  be  pre- 
sumed to  have  examined  the  same  before  he  became  a  purchaser. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  F.  Dunne,  Judge,  presiding*. 

This  is  an  appeal  by  the  appellants,  Thomas  Huber, 
Mary  T.  Huber,  his  wife,  and  K.  G.  Schmidt  Brewing  Com- 
pany, a  corporation,  from  a  decree  rendered  by  the  cir- 
cuit court  of  Cook  county  on  December  12, 1900,  upon  the 
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application  of  appellee,  Edwin  J.  Hess,  filed  on  August 
24,  1900,  under  the  Torrens  law,  to  register  the  title  in 
himself  to  lots  10  and  11  in  Hapgood  &  Barry's  subdivi- 
sion of  the  north  half  of  block  24,  in  the  canal  trustees' 
subdivision,  in  section  33,  township  40  north,  range  14, 
east  of  the  third  principaL  meridian,  in  Chicago,  Cook 
county,  Illinois.  Appellee's  application  alleged,  that  he 
was  the  owner  in  fee  simple  of  both  of  the  lots,  and  that 
the  Hubers  and  Maria  A.  Schumacher  and  her  husband, 
Priederich  Schumacher,  were  the  only  persons  interested 
in  the  property  other  than  appellee,  and  that  they  were 
only  so  interested  as  tenants  at  the  sufferance  of  appellee. 

The  appellants,  Thomas  Huber  and  Mary  T.  Huber, 
filed  an  answer,  denying  that  appellee  was  the  owner 
in  fee  simple  of  lot  11,  and  alleging  that  they  were  the 
owners  in  fee  simple  absolute  of  lot  11.  The  appellant, 
K.  G.  Schmidt  Brewing  Company,  filed  its  answer  deny- 
ing that  appellee  owned  any  interest  in  said  lot  11,  and 
alleged  that  Thomas  Huber  was  the  owner  in  fee  of  said 
lot  11,  and  set  up  certain  judgments  obtained  by  it  against 
Thomas  Huber  and  his  wife,  and  also  set  forth  in  detail 
the  proceedings  under  which  appellee  claims  title. 

The  examiner  found  in  his  report,  that,  at  the  time 
of  the  filing  of  the  application,  the  appellee  was  the 
owner  in  fee  simple  of  said  lot  10,  and  that  the  same 
was  occupied  by  Friederich  Schumacher  and  Maria  Anna 
Schumacher  as  tenants  at  will  under  appellee;  but  the 
examiner  found  that  appellee  had  not  such  title  to  said 
lot  11  as  to  warrant  registration  thereof.  Objections  to 
the  examiner's  report  were  filed  on  December  3,  1900,  by 
the  appellee. 

On  December  3, 1900,  the  court  below  entered  a  decree, 
decreeing  title  to  said  lot  10  in  appellee  in  fee  simple, 
and  directing  the  registrar  of  titles  to  register  such  title; 
but  ordered  that  the  case,  so  far  as  it  related  to  lot  11, 
should  be  continued  for  further  hearing.  On  December 
12,  1900,  the  court  entered  a  decree,  decreeing  that  the 
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title  to  said  lot  11  in  fee  simple  is  vested  in  the  appel- 
lant, Thomas  Huber,  subject  to  the  liens  therein  declared 
to  exist,  and  that  appellee,  Hess,  was  not  entitled  to  the 
registration  of  the  said  lot  11,  but  further  decreed  that 
appellee,  Hess,  by  reason  of  his  having^  redeemed  lot  11 
from  the  foreclosure  sale  hereinafter  mentioned,  became 
subrogated  to  the  rights  of  the  purchaser,  or  assignee 
of  the  purchaser,  at  the  foreclosure  sale  to  the  extent  of 
said  Hess  having  a  first  lien  on  lot  11  for  re-imbursement 
of  the  redemption  money,  in  the  proportion  of  the  rela- 
tive value  of  said  lot  11  to  the  value  of  the  said  lo^  10; 
that  lot  11  on  the  day  of  redemption,  to-wit:  June  28, 
1900,  became  subject  to  the  said  lien,  because  of  said  re- 
demption en  masaCy  for  the  payment  to  said  Hess  of  such 
proportion  of  the  whole  of  said  redemption  money,  paid 
by  said  Hess,  as  the  value  of  said  lot  11  bore  to  the  value 
of  both  said  lots  10  and  11  on  June  28,  1900;  that  is  to 
say,  said  Huber  should  contribute  such  sum  to  said  Hess 
towards  the  re-payment  of  said  sum  of  $5540.51  herein- 
after mentioned  in  the  true  proportion  that  the  value  of 
said  lot  11  bore  to  the  value  of  both  said  lots  10  and  11 
on  June  28,  1900.  It  was  further  therein  decreed,  that 
Hess  has  a  first  lien  for  such  sum  of  money  on  said  lot  11, 
which  is  prior  to  any  other  lien  or  charge,  provided  that 
the  amount  of  said  lien  should  not  be  satisfied  out  of  any 
other  property  of  said  Huber  than  said  lot  11;  also  that 
the  inchoate  right  of  dower  of  Mary  T.  Huber,  and  the 
rights  of  homestead  of  said  Hubers  in  lot  11  were  subject 
to  the  lien  in  favor  of  the  appellee;  and  that  the  judg- 
ments of  said  K.  6.  Schmidt  Brewing  Company  were  liens 
on  said  lot  11  subject  to  the  lien  in  favor  of  the  appellee. 
The  facts,  as  shown  by  the  pleadings,  the  testimony 
taken,  the  report  of  the  examiner,  and  the  decree  of  the 
court,  are  substantially  as  follows:  On  July  20, 1890,  one 
Maria  Anna  Huber  was  the  owner  of  said  lots  10  and  11. 
Lot  11  was  a  corner  lot  improved  by  a  frame  building, 
and  lot  10  was  an  inside  lot  adjoining  said  lot  11,  and 
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was  improved  by  a  brick  building.  On  said  July  20, 1890, 
Maria  Anna  Huber,  then  a  widow,  gave  a  trust  deed, 
waiving  homestead,  to  one  Joseph  H.  Ernst,  trustee,  con- 
veying said  lots  10  and  11  to  secure  her  note  for  $3500.00, 
payable  four  years  after  date,  with  interest  at  six  per 
cent  per  annum.  The  maturity  of  the  loan  was  subse- 
quently extended  until  June  20,  1898.  On  March  1,  1895, 
Maria  Anna  Huber  died  testate,  leaving  her  surviving 
Thomas  Huber  and  Maria  Anna  Schumacher,  her  chil-' 
dren  and  Michael  Huber  and  Thomas  Huber,  her  grand- 
children. Her  will  was  dated  December  16, 1893,  and  was 
admitted  to  probate  on  March  12,  1895,  in  the  probate 
court  of  Cook  county. 

By  her  will  Maria  Anna  Huber  gave  and  bequeathed 
to  her  son,  Thomas  Huber,  said  lot  11,  together  with  the 
frame  buildings  thereon,  and  to  his  heirs  and  assigns  for- 
ever, but  upon  the  express  condition  that  he,  or  his  heirs 
and  assigns,  should  pay  the  sum  of  $1000.00  to  Michael 
Huber,  his  heirs  and  assigns,  the  bequest  of  said  $1000.00 
to  said  Michael  Huber  having  been  thereinbefore  made. 
By  her  will  said  testatrix  gave,  devised  and  bequeathed 
to  her  daughter,  Maria  A.  Rick,  since  become  Maria  Anna 
Schumacher,  the  wife  of  Friederich  Schumacher,  said  lot 
10,  together  with  the  brick  building  situated  thereon,  said 
gift,  devise  and  bequest  of  said  lot  10  being  followed  by 
these  words:  "This  bequest  is  made  upon  the  express 
condition  that  said  Maria  A.  Rick  shall  pay  the  full 
amount  of  the  encumbrance  upon  said  lots  10  and  11,  in 
Hapgood  &  Barry's  subdivision  aforesaid,  viz. :  the  sum  of 
$3500.00  principal  and  all  unpaid  interest;  said  encum- 
brance is  secured  by  trust  deed  upon  both  of  said  lots; 
and  upon  the  further  condition  that  said  Maria  A.  Rick 
shall  pay  the  sum  of  $1000.00  to  her  grandson,  Thomas 
Huber,  his  heirs  and  assigns,  being  the  bequest  hereinbe- 
fore made  to  said  Thomas  Huber." 

On  October  20,  1898,  Andrew  J.  Ernst  filed  a  bill  in  the 
superior  court  of  Cook  county  to  foreclose  said  trust  deed, 
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securing  the  said  note  of  $3500.00,  making  as  parties  de- 
fendant thereto  Maria  Anna  Schumacher  and  her  hus- 
band, Thomas  Huber  and  his  wife,  and  the  K.  G.  Schmidt 
Brewing  Company,  and  others.  On  April  20,  1899,  said 
lots  10  and  11  were  sold,  under  the  decree  in  such  fore- 
closure suit,  en  masse  to  Joseph  H.  Ernst  for  $4951.87. 
The  decree  of  sale,  which  had  theretofore  been  entered 
on  March  20, 1899,  ordered  that  the  riiaster  should  first 
offer  for  sale  said  lot  10.  No  redemption  was  made  from 
this  foreclosure  sale  either  by  Thomas  Huber  or  by  Maria 
Anna  Schumacher. 

On  June  28,  1900,  the  appellee,  Hess,  recovered  a 
judgment  in  the  circuit  court  of  Cook  county  against 
Maria  Anna  Schumacher  and  E'riederich  Schumacher  for 
$2100.00,  and  costs.  Under  said  judgment,  appellee,  Hess, 
redeemed  said  lots  10  and  11  from  said  foreclosure  sale, 
and,  by  virtue  of  said  redemption,  said  lots  were  sold 
by  the  sheriff  to  appellee,  Hess,  on  July  24,  1900,  for  the 
amount  of  the  redemption  money,  and  costs;  and,  there- 
upon, a  sheriff's  deed  was  issued  to  said  appellee,  Hess, 
conveying  both  said  lots.  The  amount  deposited  with 
the  sheriff  by  appellee  to  effect  such  redemption  was  the 
sum  of  $5541.51,  including  taxes  and  interest.  Before 
said  sale  by  the  sheriff,  appellee  caused  an  execution  to 
issue  out  of  said  circuit  court  on  said  judgment  against 
the  Schumachers,  and  placed  the  same  in  the  hands  of 
the  sheriff,  who  levied  the  same  upon  said  lots  10  and  11. 

Prior  thereto,  and  on  September  24, 1896,  K.  G.  Schmidt 
Brewing  Company  recovered  a  judgment  against  Thomas 
Huber  for  $1047.30,  upon  which  execution  was  issued  and 
returned  unsatisfied.  Said  brewing  company  also  recov- 
ered another  judgment  against  said  Huber  on  July  25, 
1900,  for  the  sum  of  $1289.17  and  costs.  Both  of  the  said 
judgments  are  wholly  unpaid.  Said  lot  11  is  now  occu- 
pied by  Thomas  Huber  claiming  to  be  the  owner  thereof. 

On  January  11,  1898,  an  agreement  was  entered  into 
between  Thomas  Huberi  of  the  first  part,  and  Maria  Anna 
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Schumacher  and  her  husband,  of  the  second  part,  by  the 
terms  of  which  Huber  agreed  to  convey. to  the  Schu- 
machers lots  30  and  31  in  block  11  in  Hosmer  &  Mackey's 
subdivision,  subject  to  a  trust  deed  to  Joseph  H.  Ernst 
securing  $500.00  which  the  Schumachers  assumed  and 
agreed  to  pay;  and  Huber  also  ag'reed  to  pay  the  Schu- 
machers $100.00  as  additional  consideration;  and  thereby 
the  Schumachers  agreed  to  convey  to  Huber  said  lot  10 
subject  to  the  payment  of  the  trust  deed  to  Ernst  secur- 
ing the  said  indebtedness  of  $3500.00,  and  also  subject 
to  certain  judgments  and  trust  deeds  against  the  Schu- 
machers, aggregating,  with  said  trust  deed  to  Ernst, 
about  $6400.00.  By  the  terms  thereof  each  party  was  to 
provide  for  the  use  of  the  other,  within  a  reasonable  time, 
proper  abstracts  of  title  to  the  properties  to  be  conveyed; 
also  by  the  terms  of  the  agreement  all  deeds  were  to  be 
passed,  and  the  negotiations  to  be  closed,  within  a  rea- 
sonable time  from  the  date  of  the  agreement;  and  time 
was  thereby  declared  to  be  the  essence  of  the  agreement. 
When  lots  10  and  11  were  sold  en  nidsse  to  Joseph  H. 
Ernst,  the  master  executed  to  said  Ernst  a  purchaser's 
certificate  of  purchase  of  the  two  lots,  and  recorded  the 
same.  Subsequently,  the  report  of  sale  was  approved 
and  confirmed  by  the  superior  court,  and  thereafter  said 
Ernst  assigned  said  certificate  to  one  George  W.  Kellner. 

Winston  &  Meagher,  (Edward  S.  Whitney,  of  coun- 
sel,) for  appellants. 

E.  P.  Herrmann,  and  J.  Kent  Green,  for  appellee: 

Appellee  was  a  creditor  authorized  to  redeem  under 
the  statute.     Rev.  Stat.  chap.  77,  sec.  20. 

The  right  to  redeem  carries  with  it  the  right  to  pur- 
chase and  obtain  legal  title.  Whoever  has  a  right  to  re- 
deem may  purchase  and  receive  title  at  the  redemption 
sale  of  property  redeemed.    Oldfleld  v.  Eulert,  148  111.  620. 

Appellee  became  substituted,  in  equity,  in  place  of 
the  holder  of  the  certificate  of  purchase.    2  Wiltsie  on 
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Mortgage  Foreclosure,  (Kerr's  Suppl.)  sec.  962;  Ebert  v. 
Oerding,  116  111.  216;  Ogle  v.  Koerner,  140  id.  170;  ScJiroeder 
V.  Bauer^  id.  135;  Hough  v.  Insurance  Co.  57  id.  318;  Young 
V.  Morgan,  89  id.  199;  Beaver  v.  Slanker,  94  id.  175;  Bank  v. 
Bierstadt,  168  id.  618. 

The  lien  of  the  sale  redeemed  from  is  the  lien  that  is 
enforced,  which  wipes  out  all  subsequent  estates,  even 
though  the  redeeming  creditor  has  no  execution  against 
the  person  holding  such  subject  estates.  The  former 
owner  of  the  equity  of  redemption  has  no  right  to  be 
heard  after  twelve  months'  redemption  period  has  ex- 
pired. Oldlfield  V.  Eulert,  148  111.  614;  Fitch  v.  Wetherbee,  110 
id.  475;  Lamb  v.  Richards,  43  id.  312;  Massey  v.  Westcott,  40 
id.  160;  Moore  v.  Hopkins,  93  id.  505;  Smith  v.  Mace,  137  id. 
68;  Breedlove  v.  Austin,  146  Ind.  694;  Pearson  v.  Pearson,  131 
111.  464;  Herdman  v.  Cooper,  138  id.  583;  Patterson  v.  Rosen- 
thal, 117  Ind.  831. 

None  but  joint  judgment  creditors  can  in  equity  object 
to  appellee's  redemption.    Fischer  v.  Eslaman,  68  111.  82. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Upon  this  record  two  questions  are  presented  for  our 
consideration:  First,  did  appellee,  by  the  statutory  pro- 
ceedings set  forth  in  the  statement  preceding  this  opin- 
ion, acquire  the  title  to  lot  11?  Second,  if  appellee  did  not 
so  acquire  title  by  such  proceedings,  did  he  become  en- 
titled thereby  to  any  equitable  rights  of  contribution  or 
subrogation  against  lot  11?  The  court  below  by  its  de- 
cree answered  the  first  question  in  the  negative,  and  the 
second  question  in  the  affirmative.  The  appellants  claim 
that,  by  the  redemption  and  execution  sale,  the  appellee 
obtained  no  right,  title  or  interest,  legal  or  equitable, 
against  said  lot  11,  and  no  right  of  contribution  or  sub- 
rogation against  appellant,  Thomas  Huber.  Appellee 
claims  that,  by  said  redemption  and  execution  sale,  he 
became  invested  with  the  title  in  fee  simple  absolute  to 
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said  lot  11,  but  that,  if  he  is  .not  the  owner  of  lot  11,  he 
is  entitled  to  a  lien  thereon  for  contribution,  as  found 
by  the  decree  of  the  court  below  in  his  favor. 

First — There  seems  to  be  no  contest  in  this  case  as  to 
lot  10.  The  court  below  decreed  title  to  lot  10  in  appellee 
in  fee  simple,  and  directed  the  registrar  of  titles  to  reg- 
ister such  title;  and  the  action  of  the  court  below  in  this 
regard  is  not  complained  of.  The  contest  between  the 
parties  is  wholly  as  to  lot  11. 

The  trust  deed,  executed  in  her  lifetime  on  July  20, 
1890,  by  Maria  Anna  Huber,  covered  both  lots  10  and  11. 
Upon  the  foreclosure  of  said  trust  deed  both  lots  were 
sold  to  Joseph  H.  Ernst,  and  a  certificate  of  sale  or 
purchase  covering  both  lots  was  issued  to  him.  Twelve 
months  passed  after  the  foreclosure  sale,  which  took 
place  on  April  20,  1899,  without  any  redemption  of  the 
premises,  either  by. Maria  Anna  Schumacher,  or  by  Thomas 
Huber.  The  judgment  in  favor  of  the  appellee,  rendered 
on  June  28,  1900,  a  little  over  fourteen  months  from  the 
date  of  the  foreclosure  sale,  was  not  a  judgment  against 
Thomas  Huber,  but  a  judgment  against  Maria  Anna  Schu- 
macher and  Friederich  Schumacher.  Under  the  will  of 
Maria  Anna  Huber,  Mrs.  Schumacher  was  devisee  of  lot 
10  alone,  lot  11  having  been  devised  to  Thomas  Huber. 
Appellee,  under  a  judgment  and  execution  sale  against 
the  owners  of  lot  10  alone,  made  a  redemption  of  both 
lots  10  and  11  from  the  foreclosure  sale. 

Although,  when  the  trust  deed  securing  the  $3500.00 
was  first  made,  Maria  Anna  Huber  was  sole  owner  of  both 
lots  10  and  11,  yet,  when  the  foreclosure  took  place  after 
her  death,  the  ownership  by  the  terms  of  her  will  had 
become  severed,  so  that  lot  10,  subject  to  the  condition 
hereinafter  mentioned,  was  owned  by  Mrs.  Schumacher, 
and  lot  11  by  Thomas  Huber.  Thus,  there  were  then  two 
separate  owners  of  the  lots  covered  by  the  trust  deed. 

In  Fischer  v.  Eslaman,  68  111.  78,  it  was  held  that,  where 
the  land  owned  by  two  as  tenants  in  common,  is  sold  on 
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foreclosure  of  a  mortgage  given  by  them,  a  sale,  under  a 
redemption  made  by  a  judgment  creditor  of  one  of  them, 
will  pass  the  title  of  that  one  only;  and  that,  where  the 
land  of  A  and  B,  owned  by  them  as  tenants  in  common, 
is  sold  upon  foreclosure  of  a  mortgage  given  by  them, 
and,  after  the  expiration  of  twelve  months,  is  redeemed 
by  a  judgment  creditor  of  A,  and  a  deed  made  to  the 
creditor,  the  latter  will  acquire  no  title  to  the  interest 
of  B.  In  Fischer  v.  EalamaUy  supra.  Patience  A.  Champion 
deeded  the  property  there  in  question  to  Ralls  and  Pen- 
soneau,  who  on  the  same  day  mortgaged  the  property 
back  to  her;  judgments  were  then  recovered  against  Ralls 
by  Fischer  and  others;  the  mortgagee  then  foreclosed 
her  mortgage  and  bought  in  the  entire  property  at  fore- 
closure sale;  executions  were  taken  out  on  these  judg- 
ments of  Fischer  and  others;  plaintiffs  therein  paid  to 
the  sheriff  money  sufficient  to  redeem  from  the  foreclos- 
ure sale;  the  executions  were  levied  on  the  entire  prop- 
erty, and  it  was  sold  to  Fischer  at  sheriff's  sale,  and  the 
sheriff's  deed  was  issued  to  him;  under  such  a  state  of 
facts,  we  held  that,  by  this  redemption  and  sale,  Fischer 
had  prior  title  to  the  undivided  half  interest  of  Ralls,  his 
execution  debtor  alone,  but  that,  as  against  the  interest 
of  Pensoneau,  the  other  tenant  in  common,  Fischer  had 
only  an  equitable  claim  for  contribution.  In  that  case 
we  said  (p.  88):  "Conceding  that  it  was  necessary  to  pay 
the  entire  amount  due  to  Mrs.  Champion  in  order  to  effect 
a  redemption,  so  as  to  reach  Ralls*  interest,  it  does  not 
follow  that  this  conferred  a  right  to  treat  Pensoneau,  or 
those  claiming  in  his  right,  as  judgment  debtors  to  those 
who  only  had  judgments  against  Ralls.  Undoubtedly, 
in  such  case,  those  redeeming  would  have  an  equitable 
claim  against  the  Pensoneau  interest,  but  it  would  have 
to  be  enforced  in  a  court  of  equity,  and  not  in  a  court  of 
law  upon  the  trial  of  an  ejectment,  claiming  the  fee  to 
the  land.  It  was  held  by  this  court,  in  Titswo^th  v.  Stouty 
49  111.  78,  that,  where  one  tenant  in  common  removes  an 
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encumbrance  from  the  common  estate,  the  other  tenants 
must  contribute  to  the  extent  of  their  respective  inter- 
ests; and,  to  secure  such  contribution,  a  court  of  equity 
will  enforce  upon  such  interests  an  equitable  lien  of  the 
same  character  with  that  which  has  been  removed  by  the 
redeeming  tenant;  and  the  principle  would  seem  to  be 
equally  applicable  to  the  judgement  creditor  of  a  tenant 
in  common."  The  right  to  equitable  contribution  was 
held  in  the  Fischer  case  to  be  enforcible  only  in  a  court 
of  equity;  and  this  right  may  be  enforced,  whether  the 
owners  of  the  property  are  tenants  in  common  of  one  lot, 
or  owners  in  severalty  of  two  lots,  covered  by  the  same 
mortgage.  A  court  of  equity  has  equal  power  to  estab- 
lish and  enforce  the  right  of  contribution  in  the  one  case, 
as  well  as  in  the  other.  The  only  difference  between  the 
two  cases  would  be  that,  in  the  one  case,  the  amount  of 
contribution  must  be  arrived  at  by  computation,  and  in 
the  other  by  the  relative  values  of  the  lots. 

"In  those  cases  where  one  of  several  owners  redeems 
the  mortgaged  premises,  he  thereby  becomes  substituted, 
in  equity,  in  the  place  of  the  mortgagee,  and  is  entitled 
to  hold  the  land  as  if  the  mortgage  existed,  until  the 
other  owners  re-pay  to  him  their  shares  of  the  encum- 
brance; he  in  effect  becomes  the  assignee  of  the  mort- 
gagee, for  the  purpose  of  enabling  him  to  obtain  the 
whole  title  to  the  land,  if  the  other  owners  decline  to 
contribute  their  respective  shares  towards  the  removal 
of  the  encumbrance."  (Kerr's  Supplement  to  Wiltsie  on 
Mortgage  Foreclosures,  sec.  962. )  Under  the  doctrine  laid 
down  in  Fischer  v.  EslamaUy  supra,  appellee  was  not,  as  to 
Thomas  Huber,  a  redemption  creditor.  As  only  a  judg- 
ment creditor  has  the  right  to  redeem,  there  can  be  no 
redeeming  creditor  who  is  not  a  judgment  creditor.  The 
appellee  was  a  judgment  creditor  of  the  Schumachers, 
but,  so  far  as  the  record  discloses,  of  no  one  else.  As 
was  well  said  in  the  Fischer  case:  "It  surely  could  not  be 
supposed  that,  because  a  party  had  a  judgment  against 
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a  particular  individual,  he  thereby  became  a  judgment 
creditor  of  any  and  everybody  else  whose  property  had 
been  sold  at  master's  or  sheriff's  sales,  and  had  not  been 
redeemed  within  twelve  months;  and  yet  this  is  the  only 
hypothesis  upon  which  these  parties  can  be  called  re- 
deeming^ creditors  as  to  Pensoneau's  [Huber's]  interest." 
It  was  f  turther  said  in  the  Fischer  case:  "The  right  to  re- 
deem from  sheriff's  and  master's  sales,  after  the  expira- 
tion of  twelve  months  and  before  the  expiration  of  fifteen 
months  from  the  day  of  sale,  is  alone  derived  from  the 
statute,  and  it  is,  by  it,  limited  to  judgment  creditors." 
Inasmuch,  therefore,  as  appellee,  Hess,  had  no  judgment 
against  Huber,  he  was  not  a  judgment  creditor,  so  far  as 
Huber's  interest  in  lot  11  was  concerned,  and  acquired 
no  right  to  have  it  sold  by  the  mere  act  of  paying  money 
into  the  hands  of  the  sheriff  to  redeem  from  the  master's 
sale.  The  fact,  that  he  had  a  judgment  against  the  Schu- 
machers, gave  him  no  more  right  to  acquire  title  to 
Huber's  interest  in  lot  11,  than  it  did  to  that  of  anybody 
else  against  whom  appellee  had  no  judgment. 

We  are,  therefore,  of  the  opinion  that  the  court  below 
decided  correctly  in  decreeing  that  the  title  to  lot  11  in 
fee  simple  was  vested  in  the  appellant,  Huber,  and  that 
the  appellee  was  not  entitled  to  registration  of  the  title 
to  lot  11. 

Second — Did  appellee,  who  thus  acquired  no  title  to 
lot  11,  become  entitled,  by  the  redemption  of  both  lots  10 
a.nd  11,  to  an  equitable  right  of  contribution  or  subro- 
gation against  lot  11  devised  under  the  will  to  Thomas 
Huber?  It  is  contended  on  behalf  of  appellee  that,  if 
he  redeemed  lot  11  belonging  to  the  appellant,  Thomas 
Huber,  from  the  foreclosure  sale,  and  by  such  redemp- 
tion acquired  no  legal  title  to  lot  11,  he  should  have  a 
right  of  contribution  against  the  latter  lot,  so  as  to  se- 
cure a  re-imbursement  of  the  redemption  money  in  the 
proportion  of  the  relative  value  of  lot  11  to  the  value 
of  lot  10;  and  that,  under  the  doctrine  of  Fischer  v.  Fsla- 
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man,  supra,  he  would  be  entitled  to  a  lien  on  lot  11  for 
such  re-imbursement. 

Appellants,  however,  contend  that  appellee,  Hess,  is 
not  entitled  to  a  lien  for  re-imbursement  or  contribution 
ag^ainst  lot  11,  for  the  alleg-ed  reason  that  lot  10  was  pri- 
marily liable  for  the  payment  of  the  whole  encumbrance 
resting  upon  both  lots  10  and  11.  This  contention  grows 
out  of  the  character  of  the  devise  of  lot  10  to  Maria  Anna 
Schumacher.  Maria  Anna  Huber  devised  lot  10  to  her 
daughter,  Mrs.  Schumacher,  and  accompanied  the  devise 
or  bequest  with  the  condition  that  Mrs.  Schumacher 
should  pay  the  full  amount  of  the  encumbrance  on  said 
lots  10  and  11.  It  is  claimed  that,  had  Mrs.  Schumacher 
paid  the  Ernst  trust  deed  or  redeemed  from  the  foreclos- 
ure sale,  she  would  not  have  been  entitled  to  subrogation 
or  contribution  against  the  Huber  lot,  and  that  the  equi- 
table rights  in  this  regard  of  appellee,  as  judgment  cred- 
itor, are  no  greater  than  those  of  Mrs.  Schumacher,  as 
judg'ment  debtor. 

The  doctrine,  invoked  by  the  appellants  upon  this 
branch  of  the  case,  is  stated  as  follows:  "When  the  es- 
tates of  two  persons  are  subject  to  a  common  mortgage, 
which  one  of  them  pays  for  the  benefit  of  both,  he  has 
a  right  to  hold  the  whole  estate  thus  redeemed  until  the 
other  party  shall  pay  an  equitable  proportion  of  the  sum 
paid  to  redeem;  or  the  party  who  has  paid  the  encum- 
brance may  in  equity  enforce  contribution  from  the  other. 
But  to  entitle  one  to  contribution  from  the  other,  their 
equities  must  be  equal.  If  there  was  any  obligation  rest- 
ing upon  the  person  who  paid  the  encumbrance  to  dis- 
charge it  as  a  debt  of  his  own,  he  can,  of  course,  claim 
nothing  from  the  other,  although  the  latter  was  bene- 
fited by  the  payment.  *  *  *  The  test,  by  which  the 
right  to  contribution,  is  always  determined  is  found  in 
the  inquiry,  whether  the  equities  of  the  parties  are  equal; 
if  they  are  equal,  the  right  to  contribution  exists;  but  if 
they  are  not  equal,  it  does  not  exist."    (2  Jones  on  Mort- 
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gages, — 5th  ed. — sec.  1089).  It  is  said,  in  the  present  case, 
that  the  equities  of  Mrs.  Schumacher  and  her  brother, 
Thomas  Huber,  are  not  equal.  The  claim  of  appellants 
is,  that,  inasmuch  as  Mrs.  Schumacher  took  lot  10  under 
the  will  subject  to  the  condition  that  she  should  pay  off 
the  mortgage  upon  both  lots  10  and  11,  she  was  under  ob- 
ligation to  discharge  the  whole  encumbrance  upon  both 
lots  as  a  debt  of  her  own,  and  that  the  appellee,  as  her 
judgment  creditor,  levying  upon  her  interest  in  lot  10, 
occupies  the  same  position  in  this  respect  as  Mrs.  Schu- 
macher herself.  (In  re  Dunlop,  L.  R.  Ch.  Div.  583;  Butte 
V.  Gunnynghamey  2  Russ.  279;  Vogle  v.  Brown,  120  111.  338; 
Moore  v.  Shurtleff,  128  111.  370).  It  is  conceded  that,  so  far 
as  the  mortgagee  was  concerned,  both  lots  10  and  11  were 
pledged  to  the  payment  of  the  mortgage  debt,  and  both 
Mrs.  Schumacher  and  Thomas  Huber  were  equally  under 
obligations  to  the  mortgagee  to  pay  the  debt,  but,  it  is 
insisted  that,  as  between  Mrs.  Schumacher  and  Thomas 
Huber,  lot  10  was  the  primary  fund,  out  of  which  the 
mortgage  should  have  been  paid,  and  lot  11  was  only 
secondarily  liable  therefor.  The  superior  court,  in  its 
decree  of  foreclosure,  recognized  the  primary  liability  of 
lot  10  by  providing,  that  that  lot  should  be  first  offered 
for  sale  to  satisfy  the  amount  found  due  by  the  decree 
to  the  mortgagee. 

We  are  inclined  to  think  that  the  contention  of  the 
appellants  in  this  regard  is  correct  It  makes  no  differ- 
ence whether  the  condition,  attached  to  the  devise  of 
lot  10,  be  construed  as  a  condition  precedent,  a  condition 
subsequent,  or  simply  as  a  charge  or  lien.  Appellee  was 
chargeable  with  knowledge  of  the  condition,  on  which 
the  title  of  his  judgment  debtor,  Mrs.  Schumacher,  to  lot 
10,  was  based.  The  condition,  as  set  forth  in  the  will, 
was  in  the  direct  chain  of  appellee's  title.  The  will  was 
of  record  in  the  probate  court  of  Cook  county.  The  con- 
tents of  the  will  and  the  condition  in  question  were  fully 
set  up  in  the  foreclosure  bill  filed  by  the  mortgagee, 
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Ernst.  The  condition  is  also  specifically  recited  in  the 
decree  of  foreclosure  under  which  the  sale,  from  which 
appellee  redeemed,  was  made.  A  party  purchasing*  at  a 
judicial  sale  is  charged  with  notice  of  such  material  facts, 
as  the  record  of  the  proceedings,  under  which  he  derives 
title,  discloses,  and  he  will  be  presumed  to  have  eicamined 
the  same  before  becoming  a  purchaser.  {Webber  v.  Clark, 
136  111.  256).  It  also  appears  that,  when  the  sheriff  made 
the  sale  under  the  judgment  of  appellee,  the  appellant, 
Thomas  Huber,  gave  notice^  express  and  public,  that  the 
purchaser  at  the  sale  would  acquire  no  right,  title  or 
interest,  legal  or  equitable,  in  or  to  lot  11,  and  would  be 
held  and  considered  as  a  trespasser  upon  the  rights  of 
Thomas  Huber. 

So  far  as  the  contract  of  January  11,  1898,  was  con- 
cerned, that  contract  appears  to  have  been  abandoned  by 
both  parties.  Neither  party  sought  to  enforce  it  against 
the  other,  nor  was  anything  done  under  it.  The  deeds, 
provided  for  by  its  terms,  were  to  pass,  and  the  nego- 
tiations therein  provided  for  were  to  be  closed,  within  a 
reasonable  time;  and  such  reasonable  time  had  long  since 
elapsed  before  the  redemption  here  under  consideration 
took  place. 

It  is  clear,  that  appellee's  judgment  debtor,  Mrs.  Schu- 
macher, did  not  own  lot  10  absolutely,  but  owned  it  sub- 
ject to  the  condition  already  specified.  As  the  condition 
was  annexed  to  the  estate  as  part  of  the  tenure,  it  would 
of  course  affect  the  land  into  whatever  hands  it  might 
pass.  (6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — p.  505;  Hoge- 
bo(ym  V.  Hall,  24  Wend.  148;  Taylor  v.  Sutton,  15  Ga.  103). 

We  are,  therefore,  of  the  opinion  that  the  court  below 
erred  in  holding  that  appellee  had  a  right  of  contribution 
as  against  lot  11  or  its  owner,  Thomas  Huber. 

Accordingly,  the  decree  of  the  circuit  court  is  reversed 
and  the  cause  is  remanded  to  that  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Willis  H.  Ballance 

v. 

Louis  C.  Vanuxem  et  al. 

Opinion  filed  June  19^  1901—Behearing  denied  October  8^  1901. 

CONTRAcrrs— to  authorize  termination,  default  need  not  be  avch  as  to 
defeat  whole  purpose  of  contra^.  In  order  to  authorize  one  party  to 
a  contract  who  is  not  in  default  to  terminate  the  contract  for  de- 
fault of  the  other  party  it  is  not  necessary  that  such  default  be  of 
a  character  to  defeat  the  whole  purpose  of  the  contract,  but  it  is 
sufficient  if  the  default  would  render  further  performance  a  thing 
different,  in  substance,  from  what  was  contracted  for. 

Ballance  v.  Vanvaem,  90  III.  App.  232,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 

Chamberlain  &  Rice,  and  Church,  McMurdy  & 
Sherman,  for  appellant. 

Joseph  Cummins,  and  Henry  A.  Gardner,  for  ap- 
pellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellees  recovered  a  judgment  in  the  circuit 
court  of  Cook  county  against  appellant  in  an  action  of 
assumpsit  brought  by  them  on  a  written  contract  exe- 
cuted by  them  and  appellant.  The  Appellate  Court  af- 
firmed the  judgment,  and  appellant  took  this  his  further 
appeal  to  this  court. 

By  agreement  in  the  trial  court  a  jury  was  waived, 
and  the  issues  were  submitted  to  the  court  for  trial. 

The  contract  was  made  on  May  1,  1889,  and  by  it 
the  appellees,  who  were  the  general  agents  of  the  New 
York  Life  Insurance  Company  for  the  State  of  Illinois, 
appointed  appellant,  Ballance,  agent  of  the  company  in 
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upwards  of  twenty- two  counties  in  Central  Illinois,  with 
headquarters  at  Peoria,  and  with  the  title  of  general 
manager  of  the  Central  Illinois  agency.  By  its  terms 
the  contract  was  to  continue  in  force  one  year  unless  it 
should  be  terminated  by  mutual  consent  or  by  a  violation 
of  its  terms  and  conditions  or  failure  to  comply  there- 
with, in  which  event  all  moneys  due  by  either  party  were 
to  become  immediately  due  and  payable.  The  appellant 
was  to  appoint  sub-agents  and  canvass  the  district  thor- 
oughly, and  obtain  applications  for  insurance  in  said 
company,  collect  and  pay  over  the  premiums,  and  per- 
form such  duties  as  should  be  required  of  him  by  such 
general  agents  in  said  business  and  be  governed  by  their 
instructions.  His. compensation  was  to  be  a  single  brok- 
erage commission  of  sixty  per  cent,  graded,  upon  origi- 
nal first  year's  premiums  which  should  be  collected  by 
him  and  paid  over  in  cash  to  appellees,  as  such  general 
agents.  The  contract  also  provided  for  certain  bonuses 
to  be  paid  to  appellant  upon  his  writing  one  million  or 
one  million  and  a  half  of  insurance,  but  as  no  such  amount 
was  written  this  part  of  the  contract  need  not  be  further 
stated.  By  the  contract  appellees  agreed  to  advance  to 
appellant  $625  semi-monthly  on  account  of  the  compen- 
sation to  be  paid  to  him  personally, — that  is,  on  all  of 
the  sixty  per  cent  not  paid  to  sub-agents  and  any  bonus 
he  might  be  entitled  to;  also  $83.33  monthly  for  office 
expenses  and  clerk  hire,  which  $83.33  balance  was  to  be 
re-paid  if  the  second  year  premiums  should  not  be  paid 
on  at  least  $1,250,000  of  insurance  obtained  by  him.  It 
also  provided  that  all  collections  made  by  said  Ballance 
should  be  paid  over  immediately  to  appellees  or  to  the 
company,  or  in  accordance  with  instructions;  that  all 
moneys  or  securities  received  or  collected  under  the  con- 
tract should  be  held  by  appellant  in  trust  and  used  by 
him  for  no  purpose  whatever,  but  to  be  reported,  held 
and  transmitted  to  appellees  or  to  the  company,  in  ac- 
cordance with  instructions,  but  that  appellees  could  off- 
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set  against  any  of  appellant's  claims  under  the  contract 
any  debts  due  from  him  to  appellees.  Out  of  the  sixty  per 
cent  commissions,  graded,  appellant  was  authorized  to 
pay  to  sub-agents  employed  by  him  fifty-five  per  cent  of 
first  premiums  received  on  policies  written  by  them,  but 
the  balance,  and  all  other  moneys  received  by  him  on 
account  of  such  insurance,  were  to  be  immediately  paid 
over  as  above  stated.  Appellant  gave  the  bond  required 
by  the  contract  and  entered  upon  his  work  under  the  con- 
tract, and  succeeded  in  obtaining,  before  the  cancellation 
of  the  contract  by  the  appellees  on  October  22,  1889,  a 
large  amount  of  insurance  for  the  company,  but  not  suf- 
ficient to  entitle  him  to  any  of  the  bonuses  mentioned  in 
the  agreement.  Appellees  remitted  to  appellant  prior  to 
the  cancellation  of  the  contract  a  total  of  $6250  of  the 
semi-monthly  advances  they  agreed  to  make,  which,  as 
we  understand  the  contract,  lacked  but  one  of  such  ad- 
vances so  agreed  to  be  made  in  that  period  of  time; 
but  as  the  decision  of  the  Appellate  Court  is  final  as  to 
all  controverted  questions  of  fact,  it  is  not  material  that 
such  facts  be  stated  in  ext&nso.  Controversies  arose  be- 
tween the  parties,  and  appellant  withheld  premiums  col- 
lected by  him  and  failed  to  report  or  to  remit  them  to 
appellees.  He  also  failed  to  make  reports  to  them  of  a 
considerable  number  of  policies  which  had  been  sent  to 
him  for  delivery  to  the  assured,  although  appellees  wrote 
him  repeatedly  demanding  such  reports  and  remittances 
and  that  he  should  comply  with  the  contract  in  this 
regard.  Appellant  failing  to  comply,  the  appellees,  on 
October  22,  1890,  wrote  him  that  because  of  his  failure 
to  comply  with  the  terms  and  conditions  of  the  contract 
said  contract  was  terminated,  and  that  they  would  com- 
mence suit  immediately  to  recover  the  indebtedness  due 
them  on  account  of  his  breach  of  the  agreement.  This 
suit  followed,  and  appellant,  with  his  plea  of  non-assump- 
sit, filed  his  notice  of  special  defenses  relied  on,  claim- 
ing damages,  exceeding  plaintiffs'  demand,  for  breach  of 
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contraA-^t  on  their  part,  viz.:  First,  that  plaintiffs  did  not 
allow  him  the  exclusive  use  of  the  district,  as  they  had 
contracted,  but  appointed  other  agents  in  the  same;  sec- 
ond, that  they  did  not  supply  him  with  suitable  blank 
applications  for  policies,  and  other  necessary  blanks; 
third,  did  not  provide  him  with  a  book-keeper,  as  they 
had  agreed;  fourth,  did  not  advance  to  him,  as  agreed, 
$625  semi-monthly  during  the  term  of  the  contract,  but 
only  ten  of  such  semi-monthly  payments,  and  many  of 
those  not  at  the  times  agreed  upon;  fifth,  did  not  advance 
him,  monthly,  the  $83.33  for  office  rent  during  the  period 
of  the  contract.  There  were  other  minor  specifications 
not  necessary  to  mention.  The  issues  thus  made  were, 
after  hearing  the  evidence,  found  for  the  plaintiffs,  and 
the  affirmance  by  the  Appellate  Court  of  the  judgment 
rendered  on  such  findings  is  as  conclusive  upon  the  par- 
ties and  upon  this  court,  as  to  all  controverted  questions 
of  fact,  as  if  the  trial  had  been  by  a  jury.  We  need 
not,  therefore,  follow  counsel  in  their  arguments  upon 
the  facts  any  further  than  a  proper  consideration  of  the 
questions  of  law  raised  may  require. 

At  the  close  of  the  evidence  the  court  refused  to  hold 
as  law  in  the  decision  of  the  case,  as  requested  by  the 
defendant,  that  upon  the  whole  evidence  the  plaintiffs 
were  not  entitled  to  recover.  We  have  carefully  read 
the  evidence  and  the  arguments  of  counsel,  and  are  of 
the  opinion  that  there  was  sufficient  evidence  to  sustain 
the  findings  of  the  court  and  that  it  was  not  error  to  re- 
fuse to  hold  the  proposition  in  question.  The  principal 
question  was,  of  course,  whether  or  not  the  plaintiffs  had 
the  right  to  rescind  the  contract  and  to  recover  the  bal- 
ance due  them  for  advances,  etc.  The  court  held  as  law 
in  the  case  the  proposition  of  defendant  below  that  the 
covenants  in  the  contract  of  the  respective  parties  were 
mutual  and  dependent  covenants,  those  of  each  forming 
the  consideration  for  those  of  the  other,  and  that  neither 
party  who  was  in  default  in  any  material  respect  would 
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have  the  right  to  terminate  the  contract  for  the  default 
of  the  other  party;  and  the  court  further  held,  for  the 
defendant,  that  if  the  act  of  the  plaintiffs  in  terminating 
the  contract  was  wrongful,  then  they  were  not  entitled 
to  a  return  of  the  moneys  advanced  to  the  defendant 
under  the  contract.  But  the  court  refused  to  hold  this 
proposition  asked  by  the  defendant: 

"The  plaintiffs  had  no  right  to  abandon  or  terminate 
the  contract  with  the  defendant  because  of  a  default  by 
the  latter  in  the  performance  of  some  covenant  or  cove- 
nants, unless  the  default  were  of  such  a  nature  as  to 
defeat  the  whole  purpose  of  the  contract." 

And  such  refusal  is  assigned  as  error.  In  considering 
this  branch  of  the  case  we  shall  assume,  as  the  evidence 
tends  to  prove,  that  appellant  was  in  default,  and  had 
failed,  without  sufficient  cause,  to  comply  with  his  con- 
tract in  matters  which  were  of  the  substance  of  the  con- 
tract, but  that  his  default,  although  persisted  in  against 
the  remonstrances  of  appellees,  was  not  of  such  a  nature 
as  to  defeat  the  whole  purpose  of  the  contract. 

Appellant's  contention  is,  that  the  failure  of  Ballance 
to  comply  with  the  contract  must  have  been  total  to  au- 
thorize a  rescission  by  appellees,  and  in  support  of  the 
proposition  Selby  v.  Hutchinson,  4  Gilm.  319,  and  other 
cases  containing  similar  language,  are  cited.  The  gist  of 
the  decision,  as  applicable  to  the  facts  in  that  case,  is 
contained  in  the  following  language. used  in  the  opinion 
(p.  332):  "For.  partial  derelictions,  and  non-compliances 
in  matters  not  necessarily  of  first  importance  to  the  ac- 
complishment of  the  object  of  the  contract,  the  party 
injured  must  still  seek  his  remedy  upon  the  stipulations 
of  the  contract  itself."  True,  it  was  also  said  that  "in 
order  to  justify  an  abandonment  of  the  contract,  and  of 
the  proper  remedy  growing  out  of  it,  the  failure  of  the 
opposite  party  must  be  a  total  one;  the  object  of  the  cop- 
tract  must  have  been  defeated,  or  rendered  unattainable 
by  his  misconduct  or  default."    But  in  Leopold  v.  Salkey^ 
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89  111.  412,  this  court  said  (p.  422):  "The  general  remark 
made  by  the  court  [quoting"  it  a^  above]  is  not  under- 
stood as  laying"  down  the  rule  that  to  justify  an  abandon- 
ment of  a  contract  the  opposite  party  must  have  failed  to 
discharge  every  obligation  imposed  on  him,  but  simply 
that  matters  which  do  not  go  to  the  substance  of  the  con- 
tract, and  the  failure  to  perform  which  would  not  render 
the  performance  of  the  rest  a  thing  different,  in  substance, 
from  what  was  contracted  for,  do  not  authorize  an  aban- 
donment of  the  contract,  for  when  tbe  failure  to  perform 
the  contract  is  in  respect  to  matters  which  would  render 
the  performance  of  the  rest  a  thing  different,  in  substance, 
from  what  was  contracted  for,  so  far  as  we  are  advised 
the  authorities  all  agree  the  party  not  in  default  may 
abandon  the  contract."  (See,  also,  Lake  Shore  and  Michi- 
gan Southern  Railioay  Co.  v.  Richards,  152  111.  59).  As  ap- 
plied to  the  case  at  bar  we  are  of  the  opinion  the  court 
properly  refused  to  hold  as  law  in  the  decision  of  the 
case  the  proposition  as  presented;  that  it  was  not  nec- 
essary that  the  appellant's  default  should  be  "of  such  a 
nature  as  to  defeat  the  whole  purpose  of  the  contract," 
to  entitle  the  appellees  to  terminate  it. 

It  is  to  be  implied  from  the  contract  itself  that  it 
might  be  terminated  by  mutual  consent  or  by  failure  to 
comply  with  its  provisions,  and  that  upon  such  termina- 
tion all  moneys  due  under  it  to  either  party  from  the 
other  should  become  immediately  payable.  But  the  chief 
defense  relied  on  is,  that  appellees  were  themselves  in 
default,  and  did  not  remit  to  appellant  the  semi-monthly 
advances  and  the  money  for  office  rent,  and  furnish  ap- 
pellant with  a  book-keeper,  as  they  had  agreed  by  the 
contract,  but  only  complied  in  part  with  their  agreement 
^  yd  this  respect,  and  that,  being  in  default  themselves, 
/^^hey  could  not  terminate  the  contract  because  of  appel- 
lant's default.  Inasmuch  as  the  facts  have  been  conclu- 
sively found  against  appellant  on  this  branch  of  the  case, 
and  as  the  court  held  as  law  in  the  decision  of  the  case 
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the  proposition  presented  by  appellant  applicable  there- 
to, no  question  of  law  is  left  for  us  except  the  one  pre- 
sented by  the  proposition  that  upon  the  whole  evidence 
the  plaintiffs  were  not  entitled  to  recover, — and  that  we 
have  already  considered. 

Complaint  is  made,  however,  that  the  court  improp- 
erly modified  two  of  the  defendant's  propositions,  and 
then  held  them,  thus  modified,  as  law  in  the  decision  of 
the  case.  These  propositions,  as  modified  and  held,  did 
not  announce  or  apply  any  rule  of  law  harmful  to  ap- 
pellant's defense.  By  the  terms  of  the  contract  it  was 
agreed  that  the  agents  in  said  district  already  under  con- 
tract with  appellees  should  be  the  subordinate  agents  of 
appellant,  to  be  paid  by  him  out  of,  but  not  to  exceed, 
his  sixty  per  cent,  and  that  all  insurance  in  the  district 
for  said  company  should  be  effected  through  him,  under 
his  contract.  Appellant  contended  that  appellees  had 
an  agent, — one  Smith, — in  the  district  under  a  contract 
of  earlier  date  than  his  own,  who  contracted  insurance 
for  them  on  his  own  account  without  any  information 
having  been  given  to  him  of  such  contract,  and  that 
they  thereby  perpetrated  a  fraud  on  appellant  which 
precluded  recovery  by  them;  There  was  a  conflict  in  the 
evidence  as  to  the  extent  of  the  information  given  appel- 
lant by  appellees,  at  or  before  executing  their  contract, 
in  respect  to  the  character  or  terms  of  Smith's  contract, 
but,  as  on  other  questions  of  fact,  the  finding  was  against 
appellant.  As  applicable  to  this  question  the  court  held 
a  proposition  as  law  in  the  case  that  it  was  the  duty  of 
the  plaintiffs,  before  making  the  contract  with  defend- 
ant, to  inform  him  of  the  existence  and  character  of 
Smith's  contract,  and  that  if  they  failed  to  do  so  it  was 
a  fraud  on  him  which  would  preclude  recovery  by  them 
in  the  action. 

Complaint  is  made  that  the  court  refused  to  hold  as 
law  another  proposition  presented  on  this  question,  but 
the  court  had  held  all  that  was  necessary  in  the  propo- 
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sition  above  mentioned,  and  which  embraced  all  that 
was  important  in  the  one  refused.  No  error  of  law  was 
committed. 

The  judgement  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


The  Canal,  Commissioners 

v. 

The  Sanitary  District  of  Chicago. 

Opinion  filed  June  19 ^  1901—Behearing  denied  October  P,  J901. 

1.  Appeals  and  errors— appeal  lies  to  Supreme  Court  if  the  Sta4e 
is  interested.  Section  88  of  the  Practice  act,  providing"  that  appeals 
from  circuit  courts  in  all  cases  in  which  the  State  is  interested,  as 
a  party  or  otherwise,  shall  be  taken  directly  to  the  Supreme  Court, 
was  not  repealed  by  implication  by  the  amendment  of  section  8  of 
the  Appellate  Court  act.    (Laws  of  1887,  p.  156.) 

2.  Same — State  is  interested  in  suits  relating  to  the  Illinois  and  MicJii- 
gan  canai.  The  State  is  interested  in  suits  by  or  ag^ainst  the  com- 
missioners of  the  Illinois  and  Michigan  canal,  concerning  property 
and  interests  of  the  same,  since  the  commissioners  act  in  their  of- 
ficial capacity  for  the  State,  which  owns  and  maintains  the  canal. 

3.  Specific  performance — right  to  specific  performance  is  not  a&- 
sohUe,  A  court  of  equity  decrees  the  specific  performance  of  a 
contract  when  by  that  means  it  can  accomplish  more  perfect  and 
complete  justice  than  can  be  attained  by  an  action  at  law;  but  the 
right  to  specific  performance  is  not  absolute,  as  is  the  right  to  re- 
cover damages  at  law. 

4.  Same — contract  must  he  perfectly  fair,  equal  and  just  to  he  specific- 
ally enforced.  Although  a  contract  may  be  legal  and  enforceable, 
it  must  be  perfectly  fair,  equal  and  just,  and  such  as  a  court  of 
equity  will  commend,  in  order  to  justify  a  decree  of  specific  per- 
formance. 

5.  Same — specific  performan/x  will  Tiot  he  decreed  if  a  legal  remedy  is 
adequate.  While  there  are  numerous  conditions  under  which  a  party 
to  a  contract  will  not  be  permitted  to  elect  to  pay  damages  rather 
than  perform  the  contract,  yet  specific  performance  will  only  be 
decreed  where  the  legal  remedy  or  compensatory  damages  fail  to 
do  complete  justice  between  the  litigating  parties. 

6.  Same— oonf raci  of  December  f  1, 1899,  between  canal  commissioners 
and  sanitary  district  not  capable  of  specific  enforcement.    The  contract 
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of  December  21, 1899,  between  the  canal  commissioners  and  the 
sanitary  district,  by  which  the  sanitary  district  agreed  to  main- 
tain a  certain  depth  of  water  in  the  summit  level  of  the  Illinois 
and  Michigan  canal,  cannot  be  specifically  enforced,  since  to  do 
so  would  be  to  compel  the  sanitary  district  to  confer  a  benefit  upon 
the  canal,  in  addition  to  compensating  for  any  injury  to  it. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  P.  Dunne,  Judge,  presiding. 

H.  M.  Snapp,  and  C.  B.  Garnsey,  for  appellants. 

RuNNELLS  &  BuRRY,  and  P.  C.  Haley,  (James  Todd, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Illinois  and  Michig'an  canal,  extending  from  the 
Chicag"o  river  to  Peru,  was  constructed  by  the  State  of 
Illinois  and  is  managed  by  the  appellants  as  a  board  ap- 
pointed by  the  Governor.  In  1889  the  act  authorizing  the 
formation  of  sanitary  districts  was  passed,  and  the  ap- 
pellee, the  Sanitary  District  of  Chicago,  was  organized 
under  said  act.  It  has  constructed  a  drainage  channel 
from  said  Chicago  river  to  Lockport.  This  suit  arises 
out  of  a  contract  between  the  canal  commissioners  and 
the  sanitary  district  by  which  the  sanitary  district  agreed 
to  supply  water  to  the  canal.  Some  statement  of  the 
nature  and  history  of  the  two  enterprises,  as  shown  by 
the  evidence,  seems  to  be  necessary  to  an  understanding 
of  the  questions  at  issue. 

The  canal  was  opened  for  business  in  the  year  1848. 
The  first  level  of  the  canal  leading  from  Chicago  was 
constructed  so  that  the  water  therein  was  about  eight 
feet  above  Lake  Michigan  when  the  latter  stood  at  what 
is  known  as  "datum,"  which  is  the  low-water  mark  in 
Lake  Michigan  in  the  year  1847.  This  first  or  upper 
level  of  the  canal  is  also  called  the  "summit  level,"  and 
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extends  from  Bridgeport,  where  the  canal  connects  with 
the  Chicago  river,  at  a  point  about  five  miles  from  Lake 
Michigan,  south-westerly  about  twenty-eight  miles,  ter- 
minating in  a  lock  called  "Jack's  lock,"  about  two  miles 
north  of  Lockport,  where  the  canal  takes  a  new  and  lower 
level.  To  supply  the  canal  with  water  a  dam  was  built 
across  the  Calumet  river  at  Blue  Island  and  a  channel 
was  cut  from  thence  to  the  canal.  As  a  further  source  of 
supply  a  feeder  from  the  Desplaines  river  was  provided, 
and  pumping  works  were  erected  at  Bridgeport  to  pump 
water  from  the  Chicago  river  |into  the  canal.  These 
pumps  were  used  during  the  dry  season  of  the  year.  The 
canal  has  a  slope  of  one- tenth  of  a  foot  to  the  mile  from 
Bridgeport  to  Lockport,  so  that  the  surface  is  about  three 
feet  lower  at  Lockport  than  at  Bridgeport.  To  maintain 
this  level  a  constant  supply  of  water  is  required.  As  the 
city  of  Chicago  grew  and  turned  sewage  into  the  Chicago 
river  the  city  became  interested  in  having  more  water 
pumped  out  of  said  river  into  the  canal,  to  induce  a  flow 
from  Lake  Michigan  into  the  river  instead  of  allowing 
the  sewage  to  be  carried  out  into  the  lake,  where  the  city 
obtained  its  water  supply.  Consequently,  in  1858  new 
and  larger  pumps  were  put  in  at  Bridgeport,  pumping 
over  20,000  cubic  feet  per  minute,  and  the  cost  of  the  new 
pumps  and  of  operating  them  was  divided  between  the 
city  of  Chicago  and  the  canal  trustees.  The  city  con- 
tinued to  grow  and  to  discharge  more  sewage  into  the 
river,  and  in  1865  the  legislature  authorized  it  to  deepen 
this  summit  level  of  the  canal  to  cleanse  and  purify  the 
river  by  drawing  a  sufficient  quantity  of  water  from  Lake 
Michigan  through  it-  and  through  the  summit  level  of  the 
canal  to  carry  the  river  water  and  sewage  away  by  means 
of  the  canal.  The  city  was  to  have  a  lien  upon  the  canal, 
and  the  deep  cut  was  completed  in  1871,  and  after  the 
Chicago  fire  the  city  was  reimbursed  for  the  expenditure. 
For  a  number  of  years  after  the  deep  cut  was  completed 
there  was  a  sufficient  depth  of  water  in  the  canal  from 
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gravity  flow  to  answer  the  needs  of  navigation  without 
pumping.  The  dam  across  the  Calumet  at  Blue  Island 
was  then  removed.  In  1883  it  had  again  become  neces- 
sary for  the  city  to  pump  from  the  Chicago  river,  and 
it  established  pumps  at  Bridgeport  which  pumped  from 
40,000  to  50,000  cubic  feet  of  water  per  minute  out  of  the 
river  into  the  cp.nal.  This  was  done  by  the  city  for  its 
own  protection,  to  keep  its  sewage  out  of  the  lake,  and 
it  operated  the  pumps  until  it  was  relieved  by  turning  the 
sewage  into  the  drainage  channel  of  the  sanitary  district. 
The  pumps  raised  the  water  from  the  Chicago  river  into 
the  canal,  whence  it  flowed  very  slowly  toward  Lockport. 
When  the  sanitary  district  channel  was  opened  the  city 
had  no  further  interest  in  pumping  water  into  the  canal. 
In  1892  the  sanitary  district  commenced  cutting  its 
channel,  which  it  claimed  to  be  completed  in  the  latter 
part  of  1899.  The  canal  and  drainage  channel  are  practi- 
cally parallel  from  Chicago  to  Lockport.  Both  connect 
with  the  Chicago  river  and  draw  their  supply  of  water 
from  Lake  Michigan  through  the  river.  The  inlet  to  the 
sanitary  channel  is  at  Robey  street,  and  the  inlet  to  the 
canal  is  about  2500  feet  east,  toward  the  lake.  The  sup- 
ply for  the  sanitary  channel  is  therefore  drawn  past  the 
inlet  to  the  canal.  While  the  canal  and  drainage  chan- 
nel are  parallel,  they  are  in  no  way  connected  with  each 
other.  The  act  for  the  formation  of  sanitary  districts 
provides  for  a  commission  to  be  appointed  by  the  Gov- 
ernor to  ascertain  whether  a  channel  is  of  the  character 
and  capacity  required  by  the  act,  and  upon  their  report 
that  such  is  the  case  the  Governor  is  directed  to  au- 
thorize the  water  and  sewage  to  be  let  into  the  channel. 
The  commission  to  examine  the  drainage  channel  was 
appointed  in  May,  1899,  and  on  January  2, 1900,  they  re- 
ported the  channel,  in  substance,  complete.  The  Chicago 
river  is  a  navigable  body  of  water  under  the  charge  and 
control  of  the  Federal  government,  which  granted  per- 
mission to  the  sanitary  district  to  connect  its  channel 


Digitized  by 


Google 


330  Canal  Comrs.  v.  Sanitary  District.     tWl  III. 

with  said  river.  The  canal  commissioners  discovered 
that  the  admission  of  water  into  the  drainage  channel 
would  lower  the  level  of  the  water  in  the  Chicago  river 
at  the  inlet  to  the  canal  from  two  to  two  and  a  half  feet, 
and,  of  course,  they  knew  that  the  city  of  Chicago  would 
stop  pumping  water  into  the  canal.  At  the  instance  of 
the  canal  commissioners  the  Attorney  General  filed  an 
information  in  the  nature  of  a  bill  in  equity  in  the  circuit 
court  of  Will  county  to  restrain  the  sanitary  district  from 
lowering  the  level  of  the  water  in  the  Chicago  river.  On 
the  petition  of  the  sanitary  district  this  information  was 
removed  into  the  circuit  court  of  the  United  States,  on 
the  ground  that  a  Federal  question  was  involved,  and 
that  information  is  still  pending.  The  city  of  St.  Louis 
was  also  threatening  to  enjoin  the  sanitary  district  from 
opening  its  channel,  and  the  Governor  of  this  State  re- 
fused permission  to  open  it  unless  it  would  preserve 
navigation  on  the  canal.  The  sanitary  district  was  very 
desirous  of  opening  the  channel  to  turn  in  the  water  be- 
fore there  should  be  any  interference  on  the  part  of  the 
city  of  St.  Louis,  and  on  December  21, 1899,  it  entered  into 
the  written  contract  with  the  canal  commissioners  which 
is  the  foundation  of  this  suit.  By  that  contract  the  sani- 
tary district  agreed  that  for  the  period  of  four  months 
after  opening  its  main  channel  it  would  supply  the  sum- 
mit level  of  the  canal  with  a  volume  of  water  equal  to 
the  average  volume  which  had  been  supplied  to  said 
canal  by  the  pumps  at  Bridgeport  for  the  year  1899, — 
not  less  than  35,000  cubic  feet  per  minute;  that  it  would 
lower  the  lock  at  the  junction  of  the  canal  with  the  Chi- 
cago river  prior  to  April  1, 1900,  so  as  to  maintain  a  depth 
of  six  and  one-half  feet  of  water  over  the  mitre-sills  of 
said  lock,  and  that  after  the  expiration  of  four  months  it 
would  maintain  throughout  the  summit  level  of  the  caual 
a  navigable  depth  of  six  feet  of  water.  The  volume  of 
water  to  be  supplied  for  the  purpose  of  maintaining  this 
navigable  depth  of  six  feet  was  to  be  determined  by  the 
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needs  of  navigation.  The  obligation  was  perpetual,  and 
the  sanitary  district  was  to  have  the  right  to  enter  upon 
the  canal  in  order  to  make  such  excavations  in  the  sum- 
mit level  as  might  be  necessary  to  secure  said  six  feet  of 
water,  if  it  should  find  that  method  more  economical  than 
to  pump  that  amount  of  water  into  the  canal.  After  the 
execution  of  the  contract  and  the  report  of  the  commis- 
sion the  water  was  turned  into  the  drainage  channel 
and  the  sanitary  district  entered  upon  a  performance 
of  the  contract.  It  re-built  the  lock  at  the  entrance  to 
the  canal  and  paid  the  city  of  Chicago  for  operating  the 
pumps  at  Bridgeport  until  July  16,  1900,  when  it  took 
charge  of  them.  It  maintained  a  navigable  depth  of  six 
feet  of  water  throughout  the  entire  length  of  the  summit 
level  of  the  canal.  To  maintain  said  depth  of  six  feet  it 
is  necessary  to  raise  the  water  two  and  two-tenths  feet 
above  datum  before  mentioned,  which  is  a  point  gener- 
ally established  and  used  for  the  purpose  of  municipal 
and  other  levels  and  surveys  in  and  around  Chicago. 

On  November  1, 1900,  the  sanitary  district  notified  the 
canal  commissioners  that  on  and  after  November  15, 1900, 
it  would  cease  to  pump  water  into  the  canal,  as  provided 
by  the  contract,  and  that  it  claimed  the  contract  was 
null  and  void  and  of  no  legal  effect.  The  canal  commis- 
sioners then  filed  their  bill  in  the  circuit  court  of  Cook 
county  in  this  case  on  November  9,  1900,  to  enforce  the 
specific  performance  of  said  contract,  and  praying  for  an 
injunction  against  the  sanitary  district  from  ceasing  to 
supply  the  summit  level  with  an  amount  of  water  suffi- 
cient to  maintain  a  navigable  depth  of  six  feet,  and  from 
violating  the  terms  of  said  contract.  The  sanitary  dis- 
trict answered  the  bill,  and  upon  a  hearing  the  court  de- 
creed that  said  district  specifically  perform  the  contract 
from  April  1  to  November  15  in  each  year,  and  that  dur- 
ing said  portion  of  each  year  it  should  be  enjoined  from 
refusing  or  failing  to  comply  with  the  contract,  and  that 
it  should  pay  the  costs  of  the  suit.     The  decree  was  un- 
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satisfactory  to  both  parties, — to  the  sanitary  district  be- 
cause it  ordered  a  specific  performance  of  the  contract, 
and  to  the  canal  commissioners  because  it  limited  the 
time  during  which  water  should  be  supplied  from  April  1 
to  November  15  in  each  year,  and  did  not  require  the 
water  to  be  supplied  whenever  it  was  needed  according- 
to  their  judgment.  Each  of  the  parties,  therefore,  prayed 
an  appeal.  The  canal  commissioners  perfected  their  ap- 
peal to  this  court  and  are  the  appellants  here,  while  the 
sanitary  district  appealed  to  the  Appellate  Court  for  the 
First  District  and  is  the  appellee  here.  The  question 
which  of  the  appeals  was  properly  taken  is  raised  by 
motion  of  appellee  to  dismiss  the  appeal  to  this  court, 
and  that  motion  must  first  be  disposed  of. 

Section  88  of  the  Practice  act  provides  that  appeals 
from  circuit  courts  in  all  cases  in  which  the  State  is  in- 
terested, as  a  party  or  otherwise,  shall  be  taken  directly 
to  this  court,  and  the  appeal  of  the  canal  commissioners 
was  taken  under  that  provision.  The  sanitary  district 
insists,  in  the  first  place,  that  said  provision  was  re- 
pealed, by  implication,  by  the  amendment  in  1887  of  sec- 
tion 8  of  the  Appellate  Court  act.  The  question  so  raised 
was  decided  to  the  contrary  in  Dement  v.  RoJcker,  126  111. 
174,  where  it  was  held  that  our  jurisdiction  given  by  sec- 
tion 88  of  the  Practice  act  was  not  taken  away  by  said 
amendment,  since  the  amendatory  act  was  limited,  both 
by  its  title  and  subject  matter,  to  Appellate  Courts.  It 
was  said  that  if  the  amendatory  act  presumed  to  affect 
our  jurisdiction  it  would  be  unconstitutional  and  void  be- 
cause such  an  object  was  not  expressed  in  its  title.  The 
cases  cited  by  counsel  in  support  of  the  motion  do  not 
in  any  manner  conflict  with  that  decision.  *  | 

The  sanitary  district  also  contends  that  the  suit  is  not 
one  in  which  the  State  is  interested,  within  the  meaning 
of  said  section  88,  and  that  the  State  has  no  more  inter- 
est in  this  suit  than  in  a  suit  between  two  counties  or 
two  public  agencies,  or  a  suit  involving  any  other  matter 
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of  a  public  nature.  The  State,  as  such,  is  not  interested 
in  suits  of  the  character  mentioned,  but  in  this  case 
the  litigation  concerns  the  property  and  interests  of  the 
State.  The  interest  here  is  not  such  a  remote  one  as  the 
State  may  be  said  to  have  in  a  suit  of  an  individual  with 
a  tax  collector  or  where  there  is  an  attempt  to  collect  a 
fine  or  a  penalty,  but  it  is  a  direct  interest  in  the  litiga- 
tion. The  canal  commissioners  act  in  their  official  capac- 
ity for  the  State,  which  is  the  owner  of  the  canal.  The 
total  cost  of  the  canal  to  the  State  has  been  in  the  neigh- 
borhood of  $10,000,000,  and  the  cost  of  the  deep  cut,  for 
which  the  city  of  Chicago  was  reimbursed,  was  about 
$3,000,000.  It  extends  through  a  number  of  counties, 
where  it  is  a  local  benefit,  but  it  is  maintained  by  the 
State  at  great  expense.  It  has  not  been  self-supporting 
for  many  years,  and  nearly  every  legislature  has  appro- 
priated large  sums  of  money  to  supplement  its  constantly 
dwindling  revenues.  A  statement  of  the  gross  tolls  taken 
on  the  canal  shows  that  they  have  decreased  from  $300,- 
000  in  1865  to  an  average  of  less  than  $40,000  during  the 
last  five  years.  The  State  makes  up  all  deficiencies,  and 
maintains  a  board  of  canal  commissioners,  with  their 
equipment,  officials  and  employees,  to  operate  the  canal 
as  a  State  enterprise.  The  suit  being  one  in  which  the 
State  is  directly  interested,  the  motion  to  dismiss  the 
appeal  is  overruled. 

As  the  cross-errors  question  the  action  of  the  circuit 
court  in  granting  any  relief  by  way  of  specific  perform- 
ance, they  are  naturally  the  first  to  be  disposed  of.  The 
principal  grounds  of  objection  by  the  sanitary  district 
to  the  decree  are,  that  the  contract  is  ultra  vires;  that  to 
perpetually  supply  the  canal  with  water,  or  to  maintain 
it,  is  not  within  the  powers  conferred  by  its  organic  act, 
and  therefore  its  officials  had  no  power  to  enter  into  the 
agreement  to  furnish  such  supply;  that  the  contract  it- 
6elf  is  of  such  a  nature  that  a  court  of  equity  should  not 
enforce  it  by  a  decree  for  specific  performance,  and  that 
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it  is  oppressive,  and  was  made  under  such  circumstances 
of  coercion  that  it  should  not  be  enforced. 

By  the  act  under  which  the  sanitary  district  is  organ- 
ized it  is  empowered  to  construct  and  maintain  a  chan- 
nel for  carrying"  off  and  disposing  of  drainage,  including 
sewage  of  the  district;  to  make  and  establish  docks  ad- 
jacent to  any  navigable  channel  created  under  the  act, 
and  to  lease,  manage  and  control  such  docks,  and  control 
and  dispose  of  any  water  power  incidentally  created.  It 
is  authorized  to  raise  funds  for  its  corporate  purposes  by 
taxation  of  the  district.  The  canal  commissioners  do  not 
contend  that  funds  to  maintain  and  operate  the  canal 
can  be  raised  by  taxes  levied  on  the  sanitary  district, 
nor  that  the  sanitary  district  can  operate  the  canal,  or 
assist  materially  in  the  maintenance  and  operation  of  it, 
as  a  primary  enterprise  of  the  sanitary  district.  Nor  is 
it  contended  that  a  corporation  of  the  character  of  the 
sanitary  district  is  ever  estopped  to  deny  its  authority 
to  enter  into  a  contract,  but  it  is  insisted  that  by  its 
charter  it  was  authorized  to  make  the  contract  in  ques- 
tion. The  sanitary  district  may  sue  and  be  sued,  contract 
and  be  contracted  with,  and  make  any  contract  necessary 
or  proper  to  carry  into  effect  the  purpose  of  the  corpo- 
ration. It  may  take  or  damage  private  property  for  its 
corporate  purposes,  and  may  acquire,  by  condemnation, 
purchase  or  otherwise,  any  right  of  way  or  property 
needed  for  such  purposes.  It  is  claimed  that  it  has  no 
authority  to  lower  the  level  of  the  Chicago  river  below 
what  it  had  been,  which  was  practically  the  same  as  the 
level  of  Lake  Michigan,  and  if  it  does  so  and  injures  the 
canal  it  must  pay  the  damages,  and  therefore  it  may  con- 
tract to  pay  moaey  to  avert  such  an  injury  or  promise  to 
pump  water  for  the  same  purpose. 

The  argument  that  the  sanitary  district  cannot  lower 
the  level  of  the  river  or  the  summit  level  of  the  canal, 
but  must  restore  the  canal  to  its  former  condition,  is 
based,  in  the  first  instance,  upon  the  seventeenth  section 


Digitized  by 


Google 


Oct '01.]      Canal,  Comrs.  v.  Sanitary  District.  335 

of  the  act  to  create  sanitary  districts.  (Kurd's  Stat.  1899, 
p.  331.)  That  section  is  as  follows:  **When  it  shall  be  nec- 
essary in  making"  any  improvements  which  any  district 
is  authorized  by  this  act  to  make,  to  enter  upon  any  pub- 
lic property  or  property  held  for  public  use,  such  district 
shall  have  the  power  so  to  do  and  may  acquire  the  nec- 
essary right  of  way  over  such  property  held  for  public 
use  in  the  same  manner  as  is  above  provided  for  acquir- 
ing private  property,  and  may  enter  upon,  use,  widen, 
deepen  and  improve  any  navigable  or  other  waters,  water- 
ways, canal  or  lake:  Provided,  the  public  use  thereof  shall 
not  be  unnecessarily  interrupted  or  interfered  with,  and 
that  the  same  shall  be  restored  to  its  former  usefulness 
as  soon  as  practicable:  Provided,  however,  that  no  such 
district  shall  occupy  any  portion  of  the  Illinois  and  Mich- 
igan canal  outside  of  the  limits  of  the  county  in  which 
such  district  is  situated  for  the  site  of  any  such  improve- 
ment, except  to  cross  the  same,  and  then  only  in  such  a 
way  as  not  to  impair  the  usefulness  of  said  canal,  or  to 
the  injury  of  the  right  of  the  State  therein,  and  only  un- 
der the  direction  and  supervision  of  the  canal  commis- 
sioners: And,  provided  further,  that  no  district  shall  be 
required  to  make  any  compensation  for  the  use  of  so  much 
of  said  canal  as  lies  within  the  limits  of  the  county  in 
which  said  district  is  situated  except  for  transportation 
purposes." 

The  section  so  relied  upon  does  not  require  the  sani- 
tary district  to  maintain  the  former  depth  of  water  in 
the  canal,  since  the  conditions  do  not  bring  it  within  the 
terms  of  the  section,  which  relates  to  a  physical  entry 
upon  property  and  authorizes  such  entry  upon  certain 
conditions.  There  is  no  connection  between  the  drainage 
channel  and  the  canal.  They  each  connect  with  the  Chi- 
cago river  at  points  about  half  a  mile  apart.  The  com- 
plaint is,  not  that  the  sanitary  district  has  entered  upon 
property  of  the  canal  or  used  it  in  any  way,  but  that 
by  permission  of  the  Federal  government  the  sanitary 
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district  is  drawing  so  much  water  from  Lake  Michigan 
through  the  Chicago  river  that  the  surface  of  the  river 
has  been  lowered  from  two  to  two  and  a  half  feet  at  the 
point  where  the  water  is  taken  from  the  river  into  the 
canal  and  the  gravity  flow  is  thereby  reduced.  There  has 
been  no  entry  upon  the  canal,  and  its  navigation  has  not 
been  affected  by  any  entry  upon  it  so  as  to  require  it  to 
be  restored  to  its  former  usefulness. 

The  canal  commissioners  also  contend  that,  aside  from 
the  provisions  of  said  section  17,  the  sanitary  district 
would  be  liable  for  such  damages  as  it  might  cause  to 
the  canal  by  lowering  the  water  in  the  Chicago  river, 
and  therefore  it  might  contract  to  prevent  such  injury 
by  pumping  water  into  the  canal.  As  before  stated,  the 
Chicago  river  is  subject  to  the  regulation  of  Congress  and 
under  the  exclusive  control  of  the  Federal  government, 
{aty  of  Chicago  v.  Law^  144  111.  569,)  and  the  sanitary  dis- 
trict connected  its  channel  with  said  river  by  permission 
of  said  government.  Before  such  connection  was  made 
the  Chicago  river  was  practically  level  from  Lake  Mich- 
igan to  the  mouth  of  the  canal,  and  after  the  connection 
was  made  and  the  drainage  channel  drew  the  current 
from  Lake  Michigan  past  the  mouth  of  the  canal,  it  low- 
ered the  river  from  two  to  two  and  a  half  feet.  This 
would  be  an  injury  to  the  canal  to  that  extent,  and  if 
we  should  assume  that  the  sanitary  district  would  be 
liable  for  such  injury,  and  that  its  officials  might  prop- 
erly enter  into  a  contract  ascertaining  the  amount  of 
damages  and  adopting  means  to  avert  the  injury  for 
which  it  must  respond  in  damages,  the  question  arises 
whether  this  contract  is  of  such  a  nature  that  a  court 
of  equity  would  decree  a  specific  performance  of  it. 

A  court  of  equity  decrees  the  specific  performance  of 
a  contract  when  by  that  means  it  can  accomplish  more 
perfect  and  complete  justice  than  can  be  attained  by  an 
action  at  law.  But  the  right  to  a  specific  performance 
i$  not  absolute,  like  the  right  to  recover  damages  in  the 
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action  at  law.  Whether  the  court  will  compel  a  party  to 
do  the  particular  thing  he  has  agreed  to  do  is  a  matter 
of  sound  judicial  discretion,  depending  upon  the  circum- 
stances of  the  particular  case.  Although  a  contract  may 
be  legal  and  enforceable,  it  must  be  perfectly  fair,  equal 
and  just,  and  such  as  a  court  of  equity  will  commend, 
or  it  will  not  be  specifically  enforced.  In  this  case,  the 
evidence  shows  that  the  officials  of  the  sanitary  district, 
to  meet  the  demands  of  the  Grovernor  and  canal  commis- 
sioners, went  far  beyond  any  purpose  or  object  of  pre- 
venting the  injury  that  would  be  done  to  the  canal  by 
lowering  the  water  in  the  Chicago  river.  If  the  drainage 
channel  had  never  been  constructed  or  the  level  of  the 
Chicago  river  in  any  manner  affected  there  would  not  be 
a  navigable  depth  of  six  feet  of  water  in  the  canal.  With 
the  exception  of  the  period  after  1871,  when  the  canal 
was  deepened  and  there  was  a  gravity  flow  of  water 
from  the  Chicago  river  sufficient  for  navigation,  there 
has  never  been  a  time  when  there  was  a  depth  of  six 
feet  from  such  gravity  flow.  In  1871  the  waters  of  Lake 
Michigan  stood  at  an  average  of  twenty  inches  above 
datum — the  low-water  mark  of  1847.  A  chart  published 
by  the  Engineering  Society  of  the  city  of  Chicago,  in  evi- 
dence, shows  that  fact,  and  that  the  water  in  that  year 
was  as  high  as  thirty-four  inches  above  datum.  The 
average  height  was  above  datum  up  to  and  including 
the  year  1890.  There  is  also  in  evidence  a  report  of 
the  deep  water  way  commission  to  the  Secretary  of  War, 
showing  that  the  level  of  Lake  Michigan  has  been  per- 
manently lowered  at  least  a  foot  since  about  1890  by  the 
deepening  of  the  channels  of  the  Detroit  and  St.  Clair 
rivers.  Since  1890  the  average  height  has  been  about  at 
datum,  and  in  1892;  1893,  1895  and  1896  the  average  was 
below  that  mark.  The  average  height  of  the  water  would 
not  support  navigation  in  the  canal  if  the  river  were  on 
a  level  with  Lake  Michigan,  and  the  water  in  the  lake  is 
frequently  so  far  below  datum  that  a  gravity  flow  from 
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the  river  on  a  level  with  it  would  leave  very  little  water 
in  the  canal.  Since  1883  there  has  never  been  a  time 
that  there  was  a  navigable  depth  of  six  feet  of  water 
without  the  aid  of  the  pumps,  which  constantly  threw 
larg^e  quantities  into  it.  The  sanitary  district  is  under 
no  obligation  to  continue  the  pumping  which  the  city  of 
Chicago  did  for  the  purpose  of  keeping  the  sewage  out 
of  the  lake.  It  also  appears  that  the  cost  of  operating 
the  pumps  that  were  supplying  the  canal  with  water 
according  to  the  contract  would  be  at  least  equal  to  the 
tolls  taken  on  the  canal. 

If  the  contract  is  regarded  as  a  legal  one  and  enforce- 
able at  law,  its  terms  are  such  that  a  court  of  equity 
should  refuse  to  enforce  it  specifically.  To  do  so  would 
require  the  taxation  of  the  sanitary  district  to  maintain 
the  canal  at  a  height  that  would  not  exist  if  the  district 
had  never  interfered  with  the  Chicago  river.  It  would 
require  the  sanitary  district  to  confer  a  benefit  upon  the 
canal  in  addition  to  compensating  for  any  injury  to  it. 
While  the  level  of  the  water  in  the  lake  had  averaged 
about  at  datum  for  years  before  the  drainage  channel 
was  opened,  the  decree  requires  the  sanitary  district  to 
raise  the  canal  two  and  two-tenths  feet  above  datum. 

Generally,  too,  a  specific  performance  of  a  contract 
will  not  be  decreed  where  it  calls  for  a  continuing  series 
of  acts.  (Pomeroy  on  Specific  Performance  of  Contracts, 
sec.  312.)  The  defendant  must  have  the  capacity  and 
ability  to  perform  the  contract,  and  the  court  must  be 
able  to  enter  an  efficient  decree  for  its  performance.  It 
is  undoubtedly  true  that  where  an  action  at  law  would 
not  aflEord  adequate  relief,  equity  will  require  the  per- 
formance of  continuous  acts.  In  such  a  case  the  court 
might  run  a  railroad,  or  compel  the  operation  of  pump- 
ing works,  the'purchase  of  new  pumps,  the  collection  of 
taxes  to  pay  the  expenses,  and  other  things  of  that  kind. 
The  courts  have  enforced  a  specific  performance  of  con- 
tracts by  one  railroad  company  to  give  another  a  right 
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to  run  trains  over  its  road  where  continuous  running" 
arrangements  were  required,  and  requiring  a  railroad 
company  to  operate  a  railroad  as  lessee,  and  similar 
agreements,  but  only  because  justice  could  not  otherwise 
be  done.  The  jurisdiction  to  decree  a  specific  perform- 
ance of  contracts  is  founded  upon  the  inadequacy  or 
impracticability  of  the  legal  remedy.  While  there  are 
numerous  conditions  under  which  a  party  will  not  be  per- 
mitted to  elect  to  pay  damages  rather  than  to  perform 
his  contract,  yet  specific  performance  will  only  be  de- 
creed where  the  legal  remedy  or  compensatory  damages 
fail  to  do  complete  justice  between  the  litigant  parties. 
(Pomeroy  on  Specific  Performance  of  Contracts,  sees. 
9-27.)  In  a  case  which  calls  for  the  intervention  of  equity, 
the  court  will  compel  a  party  to  do  the  thing  he  has 
agreed  to  do  rather  than  to  pay  damages  for  a  breach 
of  his  contract;  but  in  this  case  we  do  not  think  that 
equitj''  should  interfere,  and  that  if  there  is  a  remedy  it 
should  be  sought  in  a  court  of  law,  in  an  action  for  dam- 
ag-es.  If  the  contract  is  enforceable  at  law  the  canal 
commissioners  can  recover  compensatory  damages  for 
the  breach  of  it.  If  the  measure  of  damages  is  the  cost 
of  pumping,  they  can  hire  it  done  and  the  cost  will  be 
easily  ascertained.  If  the  contract  cannot  be  enforced 
in  its  entirety  but  the  sanitary  district  is  liable  under  it, 
or  otherwise,  for  the  injury  done  to  the  canal,  the  dam- 
ages are  as  readily  ascertainable  as  in  any  other  case 
of  injury  to  property. 

The  question  of  liability  to  the  extent  of  the  alleged 
damage  to  the  canal  is  not  before  us  on  this  record  and 
is  not  decided. 

Having  concluded  that  the  contract  is  not  one  which 
equity  will  specifically  enforce,  the  decree  must  be  re- 
versed. 

The  decree  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  dis- 
miss the  bill. 


Beveraed  and  remavded. 
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The  Iroquois  Furnace  Company 

1191      8401 

|g08   »  421  James  McCrea. 

Opinion  filed  June  19, 1901—Beheari'ng  denied  October  P,  1901. 

1.  Evidence — when  photograph  ia  properly  denied  admission.  In  a 
personal  injury  case  a  photograph  is  properly  denied  admission 
where  it  is  not  shown  to  be  a  correct  representation  of  the  place 
of  injury  as  it  was  prior  to  or  at  the  time  of  the  injury. 

2.  Same — wJien  evidence  of  insufficient  light  for  vxyrk  is  proper.  In  an 
action  for  injuries  received  by  a  servant  in  falling  from  a  dump 
pile  on  a  dark  night,  evidence  that  all  the  torches  and  lights  fur- 
nished by  the  master  were  in  use  is  properly  admitted  as  bearing 
upon  due  care  by  the  plaintiflP,  even  though  such  evidence  could 
not  be  considered  on  the  question  of  defendant's  negligence,  owing 
to  there  being  no  allegations  of  negligence  in  that  regard. 

3.  Trial — what  a  proper  examination  of  Jurors  upon  their  voir  dire. 
If  an  attorney  for  a  certain  casualty  company  is  present  with  the 
attorneys  for  the  defendant  in  a  personal  injury  case  it  is  proper 
to  permit  plaintiff's  counsel,  for  the  purpose  of  enabling  them  to 
exercise  their  right  to  peremptory  challenge  at  least,  to  question 
certain  jurors  upon  their  voir  dire,  as  to  their  interest  in  such  cas- 
ualty company. 

Wilkin,  C.  J.,  and  Cartwright,  J.,  dissenting. 
Iroquois  Furnace  Co.  v.  McCrea,  91  111.  A  pp.  337,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  iu  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  P.  Ddnne,  Judge, 
presiding. 

The  folio-wing  statement  of  facts  in  this  case  is  made 
by  the  Appellate  Court: 

"This  is  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  appellee,  as  is  charged,  through  neg- 
ligence of  appellant.  Appellee  was  employed  as  night 
foreman  of  appellant,  a  corporation  engaged  in  conduct- 
ing an  iron  foundry.  The  work  of  appellee  consisted  in 
part  in  superintending  the  removal  of  cinders  and  refuse 
from  the  furnaces  to  a  dump-pile.     The  evidence  tends 
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to  show  that  this  dump-pile  was  from  time  to  time  re- 
duced by  removal  of  wagon  loads  of  the  cinders  and  ref- 
use from  it  during  the  daytime.  Such  removals  left  the 
pile  with  a  sloping  surface,  sloping  from  its  top  usually 
at  an  angle  of  about  sixty  degrees.  Just  prior  to  the  in- 
jury in  question  there  had  been  an  unusual  amount  of  the 
contents  of  the  pile  removed  during  the  daytime,  which 
resulted  in  leaving  the  pile  with  a  sharp  edge,  present- 
ing a  perpendicular  wall  of  about  nine  feet,  instead  of  a 
sloping  bank.  This  change  was  made  by  daytime,  and 
there  is  evidence  tending  to  show  that  it  was  effected 
within  a  day  or  two  prior  to  the  injury.  There  is  no  evi- 
dence that  appellee  was  informed,  when  he  came  on  for 
his  night  work,  of  these  changes  which  had  been  made 
in  the  daytime.  Appellee  testified  that  he  was  unaware 
of  the  change.  Upon  the  night  of  the  injury  it  became 
the  duty  of  appellee  to  direct  one  Flynn,  an  extra  man 
employed  by  the  appellant,  to  work  wheeling  cinders 
from  the  furnaces  to  the  dump.  Flynn  came  to  appellee 
and  stated  that  it  was  too  dark  to  work  without  a  light. 
Appellee  started  to  go  with  Flynn  to  see  if  it  was  prac- 
ticable to  work  about  the  dump  without  a  light.  The 
appellant  company  furnished  torches  to  its  employees, 
but  at  this  time  all  the  torches  were  in  use,  and  there 
was  none  which  appellee  could  take  for  his  own  use,  or 
to  furnish  to  Flynn,  without  depriving  some  other  work- 
man of  his  light.  Appellee  and  Flynn  went  without  a 
torch  or  other  light  toward  the  dump-pile,  and,  as  they 
proceeded  in  the  dark,  appellee  fell  over  the  edge  of  a 
sharp  declivity,  and  was  injured.  The  injury  consisted 
of  a  broken  leg,  which  united,  leaving  the  ankle  enlarged 
and  stiffened.  The  evidence  tended  to  show  a  permanent 
lameness." 

The  trial  in  the  circuit  court  resulted  in  verdict  and 
judgment  in  favor  of  appellee  for  $5000.00.  From  this 
judgment  an  appeal  was  taken  to  the  Appellate  Court, 


Digitized  by 


Google 


342  Iroquois  Furnace  Co.  v.  McCrea,        [191 DL 

and  the  Appellate  Court  has  affirmed  the  judgment  of  the 
circuit  court.  The  present  appeal  is  prosecuted  from 
such  judgment  of  affirmance. 

Waul.  &  Ross,  (Percy  Werner,  of  counsel,)  for  ap- 
pellant. 

King  &  Gross,  (Andrew  J.  Hirschl,  of  counsel,)  for 
appellee. 

Per  Curiam:  The  questions  whether  the  appellant 
was  guilty  of  negligence  which  produced  the  injury,  and 
whether  the  appellee  was  guilty  of  contributory  negli- 
gence, and  whether  or  not  the  damages  assessed  were 
excessive,  are  all  questions  of  fact.  These,  and  all  the 
other  questions  of  fact  in  the  case,  are  settled  by  the 
judgments  of  the  lower  courts. 

In  disposing  of  the  other  questions  involved,  the  Ap- 
pellate Court,  in  its  decision,  expressed  the  following 
views: 

"We  are  of  opinion  that  the  action  of  appellee  cannot 
be  said  to  constitute  negligence  per  «e.     *    *    * 

"The  evidence  as  to  demanding  more  torches  from  the 
assistant  superintendent  was  not  objected  to,  and  evi- 
dence of  the  fact,  that  there  was  no  light  and  no  torch 
not  in  use  when  appellee  went  out  with  Plynn,  was  com- 
petent, not  to  establish  negligence  of  appellant  in  failing 
to  furnish  one,  for  such  negligence  was  not  pleaded,  but 
as  bearing  upon  the  reasonable  care  of  appellee. 

"The  court  did  not  err  in  excluding  the  photograph 
offered  in  evidence,  for  it  did  not  appear  that  it  was  a 
correct  representation  of  the  dump-pile,  as  it  was  at  or 
prior  to  the  time  of  the  injury.  If  it  were  desired  to  pre- 
sent a  photograph  of  the  boilers  only,  one  should  have 
been  prepared,  which  was  not  likely  to  mislead,  by  show- 
ing also  the  dump-pile  as  it  was  a  year  after  the  time 
in  question. 


Digitized  by 


Google 


OcL  'fllj       Iroquois  Furnace  Co.  v.  McCrea,  843 

"The  following  instruction  was  presented  to  the  court 
by  counsel  for  appellant: 

"  *The  court  instructs  you  that,  if  you  believe  from  the 
evidence,  that  the  plaintiff  knew  of  the  removal  of  the 
dirt  and  debris  from  the  dump-pile,  or  by  the  exercise 
of  ordinary  care  could  have  known  of  the  removal  of  dirt 
and  debris  from  the  dump-pile,  and  if  the  jury  also  be- 
lieve from  the  evidence  that  the  plaintiff  failed  to  exer- 
cise ordinary  care  in  going  out  to  the  place  where  he  was 
injured  in  the  night  time,  then  your  verdict  must  be  for 
the  defendant.* 

"The  court  modified  this  instruction  by  inserting  the 
words,  *at  or  near  the  place  where  plaintiff  fell'  after  the 
words  *dump-pile.'  This  modification  is  complained  of 
as  error.  The  instruction  taken  altogether  stated  a  cor- 
rect proposition  as  tendered,  and  it  was  equally  correct 
as  modified.  We  are  of  opinion  that  the  modification  did 
not  impose  upon  it  any  limitations  which  were  prejudi- 
cial to  appellant.  Without  its  last  hypothesis  the  in- 
struction would  in  either  case,  as  tendered  or  as  modified, 
be  bad.  It  would  not  follow,  because  appellee  knew  of 
some  removals  from  the  pile  which  always  left  it  with 
a  gradually  sloping  bank,  that,  therefore,  he  was  to  be 
charged  with  notice  of  a  new  departure,  by  which  the 
slope  was  changed  into  a  sheer  descent  of  nine  feet.  The 
words  *at  or  near  the  place  where  plaintiff  fell'  would, 
in  their  natural  and  reasonable  application,  cover  any 
evidence  which  was  introduced  showing  any  knowledge 
of  appellee  of  prior  removals. 

"The  following  instruction  also  was  tendered  by  coun- 
sel for  appellant: 

"  The  court  instructs  you,  that  there  are  no  allegations 
in  the  declaration  that  the  defendant  was  guilty  of  neg- 
ligence in  failing  to  furnish  the  plaintiff  lights  at  the 
time  and  place  where  he  was  injured,  and,  therefore,  you 
will  disregard  all  testimony  pertaining  to  the  question 
of  lights,  and,  unless  you  find  the  defendant  is  guilty  of 
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negligence  as  charged  in  the  declaration,  your  verdict 
must  be  for  the  defendant.' 

"The  court  modified  this  instruction  so  that  it  read  as 
follows: 

"  The  court  instructs  you  there  are  no  allegations  in 
the  declaration  that  the  defendant  was  guilty  of  negli- 
gence in  failing  to  furnish  the  plaintiff  lights  at  the  time 
and  place  he  was  injured;  and  therefore,  you  should  not 
find  the  defendant  guilty  of  negligence  in  regard  to  the 
furnishing  of  light  or  base  your  verdict  upon  any  claimed 
want  of  light  or  torches,  and  unless  you  find  the  defend- 
ant is  guilty  of  negligence  as  charged  in  the  declaration, 
your  verdict  must  be  for  the  defendant.' 

**This  modification  is  assigned  as  error.  We  are  of 
opinion  that  the  instruction  as  tendered  was  bad,  and 
that  the  modification  by  the  court  made  it  a  proper  in- 
struction. The  evidence  referred  to  was  competent  to 
be  considered  upon  the  question  of  the  care  exercised  by 
appellee.  It  was  not  competent  as  showing  negligence 
of  appellant,  for  such  negligence  was  not  alleged,  and 
to  that  extent  the  instruction  as  modified  properly  ex- 
cluded it. 

"It  is  complained  that  the  court  erred  in  permitting 
counsel  for  appellee  to  question  certain  jurors  upon  their 
voir  dire  as  to  their  interest  in  the  Union  Casualty  Com- 
pany. It  appears  that  an  attorney,  representing  that 
company,  was  present  with  the  attorneys  for  appellant 
at  the  trial.  The  question  was  proper  at  least  for  the 
purpose  of  enabling  counsel  to  exercise  their  right  of 
peremptory  challenge,  if  for  no  other  purpose.  {O'Hare 
V.  ChicagOy  Madison  and  Northern  Railroad  Co.  139  111.  151; 
American  Bridge  Works  v.  Pereira,  79  111.  App.  90,  and  cases 
therein  cited.)    ♦    ♦    ♦    The  judgment  is  afiirmed." 

We  concur  in  the  views  above  expressed  by  the  Ap- 
pellate Court,  and  in  the  conclusion  reached  by  them. 

Accordingly,  the  judgment  of  the  Appellate  Court  is 

^    ^°^^  '  Judgment  affirmed. 
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Wilkin,  C.  J.,  and  Cartwright,  J.,  dissenting: 
At  the  close  of  the  evidence  for  the  plaintiff,  and  again 
at  the  close  of  all  the  evidence,  the  defendant  presented 
to  the  court  an  instruction  that  the  evidence  was  insuf- 
ficient to  sustain  the  allegations  of  the  declaration  and 
that  the  verdict  should  be  for  the  defendant,  with  a  re- 
quest to  give  it  to  the  jury.  The  request  was  refused  and 
the  refusal  is  assigned  as  error.  The  question  raised 
by  that  assignment  is  not  one  of  fact,  and  has  not  been 
settled  by  the  judgment  of  the  Appellate  Court,  as  we 
have  held  in  numerous  cases.  The  motion  to  instruct 
the  jury  to  find  for  the  defendant  raised  a  question  of 
law,  reviewable  in  this  court,  whether  there  was  evidence 
before  the  jury  which,  with  all  the  inferences  to  be  fairly 
drawn  from  it,  would  support  a  verdict  for  the  plaintiff. 
(Offutt  V.  World's  Columbian  Exposition,  175  111.  472,  and 
cases  cited.)  The  essential  facts  to  be  proved  by  plaintiff 
were  the  exercise  of  ordinary  care  on  his  own  part,  the 
failure  to  use  a  like  degree  of  care  by  the  defendant,  and 
an  injury,  of  which  such  failure  was  the  proximate  cause. 
In  acting  on  the  request  for  the  instruction  the  court 
was  called  upon  to  consider  whether  there  was  evidence 
which,  with  all  the  inferences  that  might  justifiably  be 
drawn  from  it,  fairly  tended  to  prove  that  the  plaintiff 
was  in  the  exercise  of  reasonable  care  for  his  own  safety 
and  that  defendant  was  guilty  of  negligence  as  charged 
in  the  declaration.  The  declaration  contained  one  count, 
in  which  plaintiff  alleged  that  defendant  was  operating 
a  factory  and  plaintiff  was  in  its  employ  as  night  fur- 
nace-man; that  in  the' ordinary  course  of  his  duty  he  had 
frequent  occasion  to  pass  over  a  bed  of  cinders;  that 
it  was  the  duty  of  defendant  not  to  excavate  or  remove 
any  material  part  of  the  cinders  without  giving  him  due 
warning  of  the  same,  in  order  that  he  might  not  fall, 
while  walking  in  the  dark  on  said  bed  of  cinders,  into 
any  excavation;  that  the  defendant  carelessly  excavated 
and  took  away  a  large  portion  of  said  bed  of  cinders  in 
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the  daytime  without  giving  him  any  warning  or  notice, 
and  that  while  he,  with  all  due  care  and  diligence,  was 
walking  on  said  bed  of  cinders  in  the  night  time,  in  the 
ordinary  course  of  his  duty,  he  fell  from  said  bed  of  cin- 
ders into  the  excavation  and  broke  his  leg.  There  was 
no  allegation  of  negligence  in  removing  the  cinders,  but 
the  duty  alleged  was  to  not  make  the  removal  without 
notice,  and  the  breach  of  duty  charged  was  in  making 
such  removal  without  warning  to  plaintiff. 

For  the  purpose  of  deciding  whether  there  was  evi- 
dence which  fairly  tended  to  sustain  the  alleged  cause 
of  action,  a  more  complete  statement  of  the  evidence 
than  the  foregoing,  adopted  from  the  Appellate  Court, 
seems  to  be  necessary. 

There  was  very  little,  if  any,  disagreement  at  the  trial 
as  to  the  facts  of  the  case.  The  evidence  which  it  is 
claimed  fairly  tended  to  prove  the  duty  alleged,  and  a 
breach  thereof,  and  the  care  of  the  plaintiff,  is  as  fol- 
lows: On  November  12,  1895,  plaintiff  was  night  foreman 
for  the  defendant  at  its  works  in  Chicago,  where  it  was 
engaged  in  the  business  of  making  pig  iron.  He  had 
worked  for  the  defendant  five  years,  and  began  when  the 
furnace  was  being  constructed.  His  work  was  in  the  day 
time  until  August,  1895.  In  1894  he  was  put  in  charge 
of  all  the  outside  labor  in  the  daytime,  and  continued  in 
charge  until  he  was  made  night  foreman,  in  August,  1895. 
After  that  time  he  had  charge  of  the  men  working  at 
night,  and  in  the  absence  of  the  superintendent,  assist- 
ant superintendent  or  manager  he  had  absolute  authority 
at  the  works.  The  night  gang  consisted  of  about  forty- 
six  men,  of  whom  he  had  full  control.  Everybody  was 
bound  to  obey  his  orders  and  he  had  full  power  to  dis-. 
charge  any  of  the  men.  He  commenced  going  on  duty 
in  August  at  a  little  before  six  in  the  evening  and  had 
charge  until  six  in  the  morning.  There  was  a  boiler 
house  standing  east  and  west,  with  fourteen  boilers  front- 
ing toward  the  north.     In  front  of  the  boilers  there  was 
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a  paved  passageway  about  eight  feet  wide,  with  a  row 
of  iron  posts  at  the  outer  edge.  Outside  of  these  there 
was  a  passageway  about  twenty  feet  wide  and  another 
row  of  posts.  Beyond  these  there  was  a  dump-pile,  com- 
posed of  cinders  and  other  refuse  of  the  works.  This 
refuse  was  wheeled  out  as  it  was  made,  and  dumped  and 
leveled  off  so  as  to  make  an  embankment  about  nine  feet 
high,  from  the  natural  surface  of  the  ground  to  a  level 
with  the  floor  of  the  boiler  house.  Men  wheeled  the  cin- 
ders and  refuse  from  what  was  called  the  "down-comer" 
to  the  edge  of  the  embankment,  and  dumped  the  wheel- 
barrows at  the  edge  so  that  the  cinders  ran  down  the 
declivity  as  steep  as  they  would  stand, — perhaps  at  an 
angle  of  sixty  degrees.  Slabs  were  used  in  the  doors  of 
cars  to  keep  the  coke  from  falling  out,  and  were  called 
"coke  sticks."  There  was  a  pile  of  these  coke  sticks  put 
outside  of  the  outer  row  of  posts  on  the  dump,  to  be  used 
as  fuel  in  the  furnaces  when  gas  was  short.  According 
to  plaintiff's  witness  Joseph  Boyer  the  embankment  was 
fifty  to  seventy-five  feet  long.  He  testified  that  teams 
were  hauling  the  dirt  away  quite  often;  that  defendant 
kept  a  boy  there  to  keep  tally,  and  the  superintendent 
told  the  witness  to  keep  an  eye  on  how  many  loads  were 
hauled  away.  Plaintiff  testified  that  he  had  never  known 
but  one  load  of  this  stuff  to  be  hauled  away,  but  there  is 
no  dispute  that  it  was  the  custom  to  dispose  of  the  ref- 
use, as  defendant  had  opportunity,  to  contractors  and 
others  for  filling.  Plaintiff  had  been  there  for  years 
while  this  was  done,  and  could  see  what  the  custom  was 
as  to  disposing  of  the  stuff  and  hauling  it  away.  During 
the  year  1895,  before  the  accident,  defendant  had  sold  a 
large  quantity  of  the  cinders  to  a  contracting  company, 
that  was  hauling  it  away.  On  the  day  before  the  acci- 
dent there  was  a  considerable  quantity  hauled,  leaving 
the  embankment  perpendicular,  and  the  pile  of  slabs  or 
coke  sticks  was  taken  away  so  as  not  to  interfere  with 
further  removal  of  cinders.     The  edge  of  the  bank  was 
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nearer  to  the  boilers  than  it  had  been.  On  the  evening 
of  the  accident  plaintiff  came  to  work,  and  he  had  an 
extra  man  there  by  the  name  of  James  Flynn.  He  told 
Flynn  there  would  be  nothing  for  him  to  do  and  to  come 
up  and  wheel  the  stuff  from  the  down-comer.  Plaintiff 
went  to  the  ofSce  and  Flynn  came  to  the  door  and  said 
he  wanted  a  lig'ht;  that  he  could  not  see  anything,  and 
was  afraid  to  go  out  there  without  a  torch.  Plaintiff 
asked  him  if  he  couldn't  do  without  a  light,  and  he  said 
he  could  not,  and  plaintiff  proposed  to  go  and  see.  He 
told  Flynn  to  come  along  and  he  would  show  him  where 
to  dump  the  stuff.  They  went  out,  plaintiff  leading  the 
way.  It  was  so  dark  they  could  not  see  anything,  and 
the  plaintiff  stooped  over  and  held  his  hands  out,  feeling 
for  the  coke  sticks.  He  went  thirty-five  or  forty  feet 
from  the  boilers  before  he  came  to  the  edge  of  the  bank. 
He  was  going  entirely  by  the  sense  of  feeling  and  could 
not  see  that  the  coke  sticks  were  gone,  and  when  he  came 
to  the  edge  of  the  embankment  he  fell  over  and  broke  his 
leg.  He  had  gone  out  occasionally  before  that  time  at 
night  to  show  the  men  where  to  dump  cinders,  and  the 
last  time  was  two  nights  before  the  accident.  He  testi- 
fied that  there  were  about  twenty  torches  in  use  there, 
and  he  had  authority  to  take  one  of  the  torches  if  he 
chose,  by  stopping  the  work  of  a  man  while  he  used  it; 
that  he  was  accustomed  to  take  a  torch  when  he  went 
out  to  take  the  numbers  on  the  iron  cars  near  the  fur- 
nace, but  that  he  always  went  out  without  a  torch  on 
the  dump-pile  and  could  feel  around,  and  that  he  could 
take  a  torch  wherever  he  found  it. 

The  failure  to  furnish  light  was  not  charged  as  a 
breach  of  duty  towards  the  plaintiff,  and  there  were 
torches  which  he  had  a  right  to  use.  Nor  was  it  charged 
as  negligence  that  the  cinders  had  been  removed  as  the 
defendant  was  in  the  habit  of  doing,  and  as  it  naturally 
would  whenever  it  had  an  opportunity  of  selling  them. 
One  question  is  whether,  in  the  exercise  of  ordinary  care. 
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the  defendant  was  bound  to  give  notice  to  the  plaintiff 
that  a  lot  of  cinders  had  been  removed  that  day.  The 
plaintiff  does  not  come  within  that  class  of  cases  where 
a  person  must  be  informed  of  a  condition  because  of  his 
youth  or  inexperience.  He  was  a  man  of  maturity  and 
experience,  whom  the  defendant  had  placed  in  charge  of 
its  business,  and  it  was  not  bound  to  point  out  dangers 
which  were  likely  to  be  appreciated  and  understood  by 
a  person  of  his  capacity.  On  this  motion  it  must  be 
assumed  that  the  plaintiff  had  not,  in  fact,  noticed  the 
changing  condition  of  the  dump-pile.  That  fact,  how- 
ever, cannot  avail  him  for  two  reasons:  In  the  first  place, 
the  defendant  had  a  right  to  act  on  the  presumption  that 
he  knew  of  the  customs  and  conditions  that  had  been 
under  his  observation  for  years.  The  question  whether 
defendant  was  guilty  of  negligence  in  not  notifying  the 
plaintiff  of  the  changing  condition  of  the  dump-pile  is  to 
be  judged  upon  the  assumption  that  plaintiff  knew  what 
was  open  to  his  observation.  In  the  second  place,  plain- 
tiff is  chargeable,  in  law,  with  knowledge  of  conditions 
which  he  had  full  opportunity  to  know.  The  law  does 
not  furnish  one  standard  for  employer  and  another  for 
employee.  It  would  be  unavailing  to  the  defendant  to 
say  that  it  did  not  know  of  the  changing  condition  of 
the  dump-pile  when  by  the  exercisa  of  reasonable  care 
it  would  have  known  of  it, — and  the  same  thing  is  to 
be  said  of  the  plaintiff.  Actual  ignorance  of  a  condition 
open  to  observation  would  neither  be  allowed  as  a  ground 
of  defense  to  the  defendant  nor  a  ground  of  recovery  to 
the  plaintiff.  To  create  a  liability  the  defendant  must 
have  had  reasonable  ground  to  believe  that  the  injury 
would  result  as  a  consequence  of  a  failure  to  give  notice. 
If,  in  the  light  of  attending  circumstances,  such  an  injury 
might  result  as  a  natural  and  probable  consequence  to 
one  using  ordinary  care,  it  would  be  negligence  to  not 
give  warning.  In  determining  whether  plaintiff's  fall 
might  have  been  foreseen  and  expected  by  the  defend- 
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ant  it  had  a  right  to  assume  that  he  would  act  with  rea- 
sonable care  and  caution  in  performing-  his  duties.  The 
standard  on  each  side  is  not  the  behavior  of  the  care- 
less and  reckless,  nor  of  those  who  take  counsel  of  their 
fears  to  g^ard  against  dangers  which  are  barely  possible, 
but  of  the  reasonably  prudent  in  view  of  the  ordinary 
course  of  human  affairs.  The  coke  sticks  were  put  there 
to  be  used  as  fuel,  and  were  not  intended  as  a  warning 
or  for  a  guide  or  protection.  The  defendant  could  not  an- 
ticipate that  their  removal  would  operate  to  take  away 
a  warning  of  danger,  and  especially  at  a  time  when  it 
was  so  dark  they  could  not  be  seen  at  all.  We  do  not 
see  how  it  can  be  said  that  defendant  should  assume  it 
as  probable  that  th^  plaintiff  would  go  out  there  where 
he  could  not  see  anything  and  could  not  have  seen  the 
pile  of  coke  sticks  if  they  had  been  there,  to  feel  for  the 
pile  of  coke  sticks  and  show  a  laborer  where  to  work. 
According  to  the  testimony,  if  plaintiff  had  made  his  ex- 
ploration in  safety  Plynn  could  not  have  seen  the  coke 
sticks  or  the  edge  of  the  bank  after  they  had  been  found. 
If  there  had  been  no  excavation,  plaintiff  would  surely 
have  gone  down  a  declivity  of  sixty  degrees.  Whether 
he  would  have  been  injured  as  he  was  is  a  matter  of 
mere  speculation,  although  it  was  undoubtedly  more  dan- 
gerous on  account  of  the  bank  being  perpendicular. 

Again,  it  was  necessary  that  there  should  be  evidence 
fairly  tending  to  show  that  the  plaintiff  was  in  the  exer- 
cise of  reasonable  care  for  his  own  safety.  He  testified 
that  he  had  power  to  take  a  torch,  and  he  claims  that  he 
has  acquired  a  right  to  sue  the  defendant  and  recover 
damages  for  the  injuries  sustained  because  he  did  not 
take  one.  Defendant  had  invested  him  with  absolute  con- 
trol of  the  premises,  and  whether  the  torches  were  many 
or  few,  he  had  an  absolute  right  to  secure  his  own  safety 
by  using  one.  He  was  vice-principal  and  foreman,  and 
instead  of  exercising  his  powers  and  right  he  went  out 
in  utter  darkness,  where  he  could  only  feel  his  way  and 
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where  Flynn  was  afraid  to  go.  If  Plynn  had  been  injured 
defendant  would  undoubtedly  have  been  held  liable  on 
the  ground  of  negligence  of  plaintiff,  as  its  foreman,  in 
taking  him  out  there.  As  it  happened,  plaintiff  was  the 
one  who  was  hurt  as  a  result  of  the  same  act  of  negli- 
gence on  his  part. 

We  think  the  instruction  should  have  been  given. 


A.  Booth  &  Co. 

V. 

Samuel  B.  Raymond,  County  Treasurer,  et  al. 

Opinion  filed  June  19 ,  1901 — Behearing  denied  October  lOy  1901, 

Taxes — wfien  collection  of  tax  mil  not  be  enjoined.  The  collection 
of  a  personal  tax  against  a  corporation  will  not  be  enjoined  be- 
cause of  a  clerical  error  in  entering"  the  corporate  name,  where 
the  tax  is  authorized  by  law  and  the  complainant  is  the  owner  of 
the  property  taxed  and  is  the  corporation  intended  to  be  taxed, 
and  where,  in  the  proceedings  before  the  board  of  review,  the  com- 
plainant treated  the  name  as  its  corporate  name,  assuming  itself 
to  be  the  corporation  intended  to  be  taxed. 

Writ  op  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  E.  F.  Dunne,  Judge,  presiding. 

Thornton  &  Chancellor,  for  plaintiff  in  error. 

Julius  A.  Johnson,  County  Attorney,  and  Frank  L. 
Shepard,  Assistant  County  Attorney,  for  defendants  in 
error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancerj'-  exhibited  by  the  plaintiff 
in  error  company  to  enjoin  the  threatened  levy  upon  and 
sale  of  the  personal  property  of  the  company  by  virtue 
of  the  warrant  attached  to  the  collector's  book  issued 
for  the  collection  of  taxes  for  the  year  1899  in  the  town 
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of  South  Chicago,  in  the  county  of  Cook.  A  temporary 
injunction  was  granted,  but  upon  a  final  hearing  a  decree 
was  entered  dissolving  such  temporary  injunction  and 
dismissing  the  bill.  This  is  a  writ  of  error  to  secure  re- 
versal of  the  decree. 

The  warrant  authorized  the  collector  to  collect  from 
the  several  persons  named  in  the  said  collector's  book 
the  several  sums  of  taxes  therein  charged  opposite  their 
respective  names.  The  plaintiff  in  error  company  is  a 
corporation  organized  under  the  laws  of  this  State.  The 
corporate  name  of  the  plaintiff  in  error  company,  viz., 
"A.  Booth  &  Co.,"  did  not  appear  in  the  collector's  book. 
On  said  book  there  was,  however,  charged  the  sum  of 
$2536  of  taxes  against  "A.  Booth  Packing  Company."  It 
was  this  sum  of  taxes  which  the  collector  demanded  the 
plaintiff  in  error  company  should  pay,  and  which  he  pro- 
posed to  collect  by  seizing  on  and  selling  the  personal 
property  of  the  plaintiff  in  error  company. 

The  bill  alleged  the  board  of  review  had  arbitrarily 
and  without  the  consent  of  the  plaintiff  in  error  com- 
pany increased  the  assessable  value  of  its  property  from 
$74,514,  as  given  by  it  in  the  schedule  of  its  property 
prepared  by  it  and  returned  to  the  assessor,  to  the  sum 
of  $200,000,  and  that  the  valuation  so  fixed  by  the  board 
is  far  in  excess  of  the  value  of  its  assessable  property, 
and  that  the  action  of  said  board  of  review  in  increasing 
such  valuation  was  unwarranted  and  oppressive.  The 
only  ground  for  reversal,  however,  urged  in  the  brief  filed 
on  behalf  of  the  plaintiff  in  error  company  is,  that  the 
collector  had  no  warrant  against  the  plaintiff  in  error 
company,  but  was  proceeding  to  levy  a  warrant  against 
another  separate  and  different  corporation  upon  the  prop- 
erty of  the  plaintiff  in  error  company,  and  to  sell  such 
property  to  satisfy  taxes  assessed  and  extended  on  the 
collector's  book  against  such  other  corporation,  and  that 
it  was  error  to  dissolve  the  preliminary  injunction  re- 
straining such  seizure  and  sale  of  its  property  and  to 
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dismiss  its  bill  praying  that  such  seizure  and  sale  should 
be  perpetually  enjoined. 

It  appeared  the  plaintiff  in  error  company,  on  the  first 
day  of  April,  1899,  was  engaged  in  the  business  of  buying 
and  selling  fish  and  oysters  in  the  city  of  Chicago.  It 
was  the  successor  of  said  A.  Booth  Packing  Company 
in  that  business  and  transacted  its  business  in  the  same 
building  that  its  predecessor  occupied  when  in  the  same 
trade.  The  bill  filed  by  the  plaintiff  in  error  company 
alleged  that  it  prepared  and  delivered  to  the  assessor  a 
schedule  of  its  property  subject  to  assessment  for  taxa- 
tion on  the  first  day  of  April,  1899,  showing  the  full  cash 
value  thereof  to  be  the  sum  of  $74,514,  and  that  the  taxes, 
if  extended  on  the  sum,  would  amount  to  $944.66,  but,  to 
quote  from  the  bill,  "that  some  years  ago  there  was  in 
the  city  of  Chicago,  transacting  business  of  the  same 
character  with  that  which  your  orator  now  does,  a  cor- 
poration by  the  name  of  the  A.  Booth  Packing  Company, 
but  that  said  corporation  has  long  since  ceased  to  do 
business  and  has  done  no  business  within  the  limits  of 
Cook  county  since  March,  1899,  and  for  some  time  prior 
thereto;  that  by  some  mistake  on  the  part  of  said  board 
of  assessors  and  board  of  review  your  orator  has  been 
assessed,  not  in  its  corporate  name,  but  as  A.  Booth 
Packing  Company;  ♦  ♦  ♦  that  after  the  said  assess- 
ment had  been  made  by  the  board  of  assessors,  the  board 
of  review  of  said  Cook  county  arbitrarily  and  without 
the  consent  of  your  orator  claimed,  and  as  the  result  of 
its  action  set  down,  as  the  fair  cash  market  value  of  the 
personal  property  of  your  orator  the  sum  of  $200,000  and 
assessed  the  same  at  $40,000,  though  no  complaint  was 
ever  filed  with  the  board  of  review  claiming  that  the  as- 
sessment made  by  the  board  of  assessors  was  inadequate; 
that  no  showing  was  ever  made  and  no  evidence  ever 
produced  before  the  board  of  review  proving  or  tending 
to  prove  that  your  orator  had  not  made  a  fair  and  full 
schedule  of  all  of  its  personal  property  subject  to  assess- 
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ment  in  Cook  county."  The  bill  further  alleged  that  the 
plaintiff  in  error  company,  within  the  time  allowed  by 
law,  protested  to  the  board  of  review  ag'ainst  such  in- 
creased valuation  of  its  assessable  property,  and  under 
such  protest  such  proceeding's  were  had  as  that  the  plain- 
tiff in  error  company  was  led  to  believe  the  assessable 
value  of  such  property  would  be  fixed  at  $150,000,  and 
that  the  plaintiff  in  error  company  filed  another  protest 
to  obtain  a  further  reduction  of  such  valuation  of  the 
property  for  taxation.  The  bill  also  alleged  that  by  rea- 
son of  the  mistake  in  assessing  its  property  not  in  its 
corporate  name  but  in  the  name  of  the  A.  Booth  Packing 
Company,  (to  quote  from  the  bill,)  "no  warrant  has  been 
or  can  be  issued  against  your  orator,  yet  it  is  not  desirous 
of  taking  advantage  of  said  mistake,  but  offers  to  pay 
upon  said  warrant,  which  it  assumes  was  intended  to  be 
against  this  corporation,  the  said  tax  of  $944.66,  which 
it  hereby  tenders.  Your  orator  says  that  it  is  willing 
that  the  books  of  the  board  of  assessors,  the  board  of 
review  and  those  of  the  county  clerk,  together  with  the 
warrant  in  the  hands  of  said  Benjamin  Barnett,  South 
Town  collector,  who  is  hereby  made  party  defendant  to 
this  bill  of  complaint,  should  be  corrected  so  that  the 
assessment  of  $14,900  and  tax  of  $944.66  should  appear 
to  have  been  levied  and  assessed  against  your  orator." 

The  bill  was  framed  upon  the  assumption  that  the 
taxes  sought  to  be  collected  were  levied  on  the  property 
of  the  plaintiff  in  error  company  and  that  the  discrep- 
ancy in  its  corporate  name  was  but  an  unimportant 
mistake.  The  plaintiff  in  error  company,  in  its  several 
protests  before  the  board  of  review,  did  not  question  that 
the  assessment  of  its  property  appeared  correctly  on  the 
assessment  roll  in  the  name  of  the  A.  Booth  Packing 
Company.  It  asserted  the  right  before  that  board  to 
challenge  the  correctness  of  the  valuation  of  the  prop- 
erty so  assessed  to  the  A,  Booth  Packing  Compq.ny.  It 
practically  accepted  that  as  the  correct,  or  at  least  a 
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suflBcient,  designation  of  its  corporate  name.  The  testi- 
mony produced  before  the  chancellor  was  addressed  to 
the  contention  of  the  plaintiff  in  error  company  that  its 
property  was  fairly  valued  in  the  schedule  which  it  pre- 
pared and  delivered  to  the  assessor,  and  that  the  increase 
in  the  valuation  thereof  by  the  board  of  review  was  un- 
warranted and  should  not  be  approved  by  the  court,  but  it 
is  asserted  in  the  briefs  filed  in  behalf  of  the  plaintiff  in 
error  that  error  intervened  in  the  action  of  the  chancellor 
or  the  evidence  on  that  issue.  The  briefs  in  this  court 
make  no  reference  to  the  claim  or  issue  that  the  property 
was  assessed  at  too  high  a  valuation,  neither  is  it  claimed, 
that  fraud  of  any  character  intervened.  The  taxes  sought 
to  be  collected  were  assessed  upon  the  property  of  the 
plaintiff  in  error  company.  The  law  authorized  the  levy 
and  assessment  thereof.  The  plaintiff  in  error  company 
was  the  owner  of  the  property  upon  which  the  tax  was 
assessed  and  extended.  It  was  the  corporation  intended 
to  be  taxed.  Before  the  board  of  review  it  treated  the 
name  in  which  the  tax  was  extended  on  the  roll  as  its 
name.  The  addition  of  the  word  "Packing"  to  its  cor- 
porate name  did  not  affect  the  substantial  justice  of  the 
tax,  and  furnished  no  reason,  in  equity,  for  relieving  it 
of  the  duty  of  paying  taxes  justly  and  legally  due  and 
owing  by  it,  and  the  chancellor  properly  declined  to  in- 
terfere with  the  efforts  of  the  officers  to  enforce  payment 
thereof.  We  have  repeatedly  declared  a  court  of  equity 
will  not  entertain  a  bill  to  restrain  the  collection  of  a  tax 
except  in  cases  where  the  tax  is  unauthorized  by  law  or 
has  been  assessed  upon  property  not  subject  to  taxation, 
or  where  the  property  has  been  fraudulently  assessed  at 
too  high  a  valuation.  Lyle  v.  Jacques^  101  111.  644;  Keigwin 
V.  Drainage  Comra.  115  id.  347;  New  Yqrk  and  Chicago  Stock 
Exchange  V.  Gleaaon^  121  id.  502. 

The  decree  is  affirmed.  t^  ^       j 

xixc  ^cv.icc  lo  aiuiiixc^.  Decree  afflrmed. 
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Charles  P.  Morse  et  al. 

V. 

The  Pacific  Railway  Company  et  al. 

Opinion  filed  June  19 ^  1901—Bekearing  denied  October  10 ^  1901. 

1.  Administration  of  estates— section  70  of  Administration  cust 
eocplained.  Section  70  of  the  Administration  act,  which  provides 
that  demands  not  exhibited  within  two  years  shall  be  barred  unless 
assets  not  inventoried  or  accounted  for  shall  be  discovered,  is  not 
a  bar  to  the  revival,  commencement  or  prosecution  of  a  suit,  but 
only  a  limitation  upon  the  right  to  participate  in  assets  which 
have  been  inventoried. 

2.  Same— t^/ae<  that  suit  is  pending  does  not  amount  to  exhibition  of 
daim.  The  facts  that  a  suit  is  pending-  in  the  circuit  court  against 
a  party  at  the  time  of  his  death,  and  that  it  might  have  been  re- 
vived against  the  executors  within  two  years  from  the  granting 
of  letters  so  that  the  decree  would  bind  inventoried  assets,  do  not 
amount  to  an  exhibition  of  the  claim  or  demand  against  the  estate. 

3.  Saue— knowledge  of  executors  that  claim  is  pending  does  not  take 
COM  out  of  the  statute.  Knowledge  on  the  part  of  executors  that  a 
suit  was  pending  against  their  testator  at  the  time  of  his  death 
does  not  take  the  case  out  of  the  statute  requiring  claims  or  de- 
mands to  be  exhibited  against  the  estate  within  two  years. 

4.  Same — effect  where  claim  is  not  of  a  character  cogrdzahle  by  the  county 
court.  Compliance  with  the  statute  requiring  claims  to  be  filed 
ajrainst  an  estate  within  two  years  is  not  excused  because  the 
claim  is  of  such  a  character  that  it  could  not  have  been  filed  in  the 
county  court,  since  that  fact  would  not  prevent  a  suit  in  some  other 
proper  court,  a  judgment  in  which  would  bind  the  assets  of  the 
estate  the  same  as  a  judgment  of  the  county  court. 

5.  Same — when  claim  is  not  contingent.  A  claim  cannot  be  regarded 
as  contingent,  so  as  to  excuse  the  failure  to  file  the  same  against 
the  estate  within  two  years,  where  all  the  facts  out  of  which  the 
liability  arose  existed  before  the  testator's  death,  and  where  suit 
was  being  prosecuted  against  him  at  that  time  and  might  have 
been  revived  and  prosecuted  against  the  executors  when  the  let- 
ters were  issued,  with  the  same  effect  as  the  filing  of  the  claim  in 
the  county  court. 

6.  Same — when  decree  cannot  be  against  inventoried  cLssets.  Where 
a  suit  is  being  prosecuted  in  the  circuit  court  against  a  party  at 
the  time  of  his  death,  but  his  death  is  not  suggested  nor  his  execu- 
tors made  parties  nor  any  proceeding  taken  to  enforce  the  claim 
against  the  estate  until  some  six  years  after  the  defendant's  death, 
when  a  bill  of  revivor  is  filed,  the  decree  rendered  in  favor  of  the 
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complainant  in  the  revivor  proceeding"  can  be  satisfied  only  out  of 
assets  not  inventoried  or  accounted  for  by  the  executors  within 
two  years  from  the  granting^  of  letters. 

7.  Partnership — when  purchase  of  stock  is  not  a  partnership  affair. 
The  purchase  of  railway  stock,  issued  to  purchasers  in  the  name 
under  which  they  were  conducting"  a  partnership  in  the  grocery 
business,  is  not  a  partnership  transaction,  where  the  stock  was 
bought  as  an  investment,  only,  each  party  paying,  individually, 
one-half  of  what  was  paid  on  the  stock,  with  the  understanding 
that  each  should  own  one-half  of  it. 

Morse  v.  Pacific  Railway  Co.  93  111.  App.  31,  affirmed. 

Appeal,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding". 

Walker  &  Payne,  for  appellants: 

The  effect  of  a  bill  of  revivor  is  to  substitute  for  the 
interested  party  in  the  original  proceedings  the  person 
to  whom  his  interest  is  transmitted,  and  the  latter  is 
then  equally  bound  by  the  proceedings.  2  Am.  &  Eng. 
Ency.  of  Law,  274;  Story's  Eq.  PL  sees.  376-380;  Douglas 
V.  Sherman^  2  Paige,  301;  2  Barbour's  Ch.  Pr.  57;  Cooper's 
Eq.  PI.  71;  Devaynea  v.  Morris,  1  M.  &  C.  213. 

Equity  had  taken  jurisdiction  of  the  subject  matter 
and  parties  to  the  action  prior  to  the  death  of  the  de- 
fendant, and  having  taken  cognizance  of  the  controversy 
will  hold  jurisdiction  until  final  determination.  Pome- 
roy's  Eq.  Jur.  sec.  179;  Bank  v.  Railroad  Co,  28  Vt.  470; 
Ober  V.  Gallagher,  93  U.  S.  199;  Ativater  v.  Bank,  152  111.  618. 

This  is  a  proceeding  in  equity  under  section  25  of  the 
act  entitled  "An  act  concerning  corporations,"  and  under 
said  section  the  probate  court  has  no  jurisdiction.  Eamea 
V.  Doris,  102  111.  350;  Richardson  v.  Akin,  87  id.  138;  Lowe  v. 
Buchanan,  94  id.  76;  Queenan  v.  Palmer,  117  id.  619;  Young 
Y.Fariaell,  139  id.  326;  Wincock  v.Turpin,  96  id.  135;  Pollard 
V.  Bailey,  87  U.  S.  520;  Patterson  v.  Lang,  106  id.  519;  Rich- 
mond v.  Irons,  121  id.  27;  2  Thompson  on  Corp.  sec.  1991. 
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It  follows  that  the  claim  of  the  complainant  could  not 
have  been  produced  in  the  probate  court,  as  provided  in 
section  60  of  the  act  in  regard  to  the  administration  of 
estates,  and  the  requirement  of  section  70  of  said  act 
that  all  demands  not  exhibited  within  two  years  from 
the  granting  of  letters  of  administration  shall  be  forever 
barred,  etc.,  has  no  application  to  this  proceeding,  and 
cannot  be  pleaded  by  the  representatives  of  the  estate 
of  Simon  Reid  as  a  bar  to  the  action. 

The  statute  above  referred  to  applies  only  to  cases 
where  the  liability  is  absolute,  and  not  merely  contingent. 
Punnigan  v.  Stevens,  19  111.  App.  313;  Dugger  v.  Oglesby,  99 
111.  405;  Suppiger  v.  Gruaz,  137  id.  216;  Bank  v.  Trust  Co.  87 
Fed.  Rep.  113;  Hawkins  v.  Glenn,  131  U.  S.  319;  Payson  v. 
Hadduck,  8  Biss.  293;  Howell  v.  Moores,  127  111.  67. 

Wilson,  Moore  &  McIlvaine,  for  appellees: 
The  court  properly  decreed  the  payment  of  the  amount 
due  from  the  estate  of  Simon  Reid  out  of  the  assets  of 
said  estate  not  inventoried  within  two  years  from  the 
issuing  of  letters  testamentary.  Roberts  v.  Flatt,  142  111. 
485;  Snydacker  v.  Swan  Land  Co.  154  id.  220;  Welch  v.  Wal- 
lacCf  3  Gilm.  497;  Paschall  v.  Hailman,  4  id.  301;  Turney  v. 
Gates,  12  111.  141. 

The  625  shares  of  stock  of  the  Pacific  Railway  Com- 
pany were  not  owned  by  Reid  and  Murdoch  as  partners, 
and  each  was  therefore  only  liable  upon  his  own  shares 
of  stock.  Parsons  on  Partnership,  (2d  ed.)  sec.  1,  p.  6, 
and  note  on  p.  46;  17  Am.  &  Eng.  Ency.  of  Law,  859;  Goel 
V.  Morse,  126  Mass.  480;  Southworth  v.  People,  183  111.  621; 
Gottschalk  v.  Smith,  156  id.  377;  Hurley  v.  Walton,  63  id.  260. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  January  19,  1891,  the  appellant  Charles  P.  Morse, 
in  behalf  of  himself  and  all  other  creditors  of  the  Pacific 
Railway  Company,  one  of  the  appellees,  filed  his  bill  in 
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the  circuit  court  of  Cook  county,  under  section  25  of  the 
general  act  concerning  corporations  for  pecuniary  profit, 
against  said  Pacific  Railway  Company  and  its  stock- 
holders, alleging  the  recovery  of  a  judgment  against 
that  corporation  and  return  of  execution  "no  property 
found,"  and  seeking  to  enforce  the  statutory  liability 
of  said  stockholders  for  any  unpaid  balance  upon  their 
stock.  The  bill  alleged  that  Thomas  Murdoch  and  Simon 
Reid  were  the  owners  of  625  shares  of  the  capital  stock, 
and  they  were  among  the  defendants.  Reid  answered 
the  bill  September  1,  1891,  and  died  February  13,  1892, 
leaving  a  last  will  and  testament,  in  which  the  appellees 
Thomas  Murdoch,  Byron  L.  Smith  and  Ezra  J.  Warner 
were  appointed  executors  and  trustees.  The  executors 
qualified  and  letters  testamentary  were  issued  to  them 
February  22,  1892.  They  filed  their  inventory  of  the  es- 
tate on  May  30,  1892,  in  the  county  court  of  Lake  county, 
the  residence  of  the  testator.  The  death  of  Reid  was  not 
suggested  on  the  record,  and  the  executors  were  not  made 
parties  defendant  nor  brought  into  the  suit  in  the  circuit 
court  in  any  way.  The  issues  in  that  suit  were  referred 
to  a  master  in  chancery,  who  made  a  report  May  28,  1895, 
that  there  was  no  liability  of  the  stockholders  upon  any 
unpaid  balance  of  their  stock.  The  report  was  confirmed 
and  the  bill  dismissed  for  want  of  equity.  The  Appel- 
late Court  reversed  the  decree  June  29,  1896,  and  on  Feb- 
ruary 14,  1898,  we  aflBirmed  the  judgment  of  the  Appellate 
Court  finding  that  the  stock  was  not  fully  paid  and 
holding  the  stockholders  liable  for  the  unpaid  balance. 
{Sprague  v.  National  Bank  of  America,  172  111.  149.)  No 
claim  has  ever  been  filed  in  the  county  court  of  Lake 
county  against  the  estate  of  Reid,  and  there  was  no  pro- 
ceeding against  the  estate  or  the  executors,  or  any  at- 
tempt to  charge  the  estate  for  more  than  six  years  after 
the  issuing  of  letters,  until  a  bill  of  revivor  was  filed  in 
the  circuit  court  in  this  case  on  June  20, 1898.  The  bill 
of  revivor  made  the  executors  defendants,  and  alleged 
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that  the  stock  was  owned  by  Reid  and  Murdoch  in  part- 
nership, and  sought  to  charge  both  with  liability  for  the 
unpaid  balance  on  all  the  stock.  The  executors  answered 
the  bill  of  revivor,  and  set  up  and  relied  upon  section  70 
of  the  Administration  act  and  the  failure  to  exhibit  the 
claim  in  the  county  court  of  Lake  county  within  two 
years  after  the  issuing  of  letters  testamentary  as  a  de- 
fense against  any  decree  payable  otherwise  than  out  of 
estate  not  inventoried  or  accounted  for  within  said  period 
of  two  years.  On  July  1,  1898,  the  circuit  court,  under 
our  mandate,  determined  that  $68  per  share  was  the 
amount  remaining  unpaid  upon  the  stock  of  the  Pacific 
Railway  Company,  and  referred  the  question  of  the  lia- 
bility of  the  executors  to  a  master  in  chancery.  The 
master  reported  that  Murdoch  was  liable  for  the  unpaid 
portion  of  the  capital  stock  held  by  Reid  and  Murdoch; 
that  the  executors  were  also  liable  for  said  unpaid  por- 
tion, and  that,  as  between  Murdoch  and  the  executors, 
each  was  liable  for  one-half  of  said  unpaid  balance.  The 
court  sustained  exceptions  to  the  report,  and  entered  a 
decree  against  Murdoch  for  the  amount  remaining  unpaid 
on  one-half  of  said  625  shares  and  against  the  executors 
for  the  amount  unpaid  on  the  other  half,  to  be  paid  out 
of  the  estate  of  Reid  not  inventoried  or  accounted  for 
by  said  executors  in  said  county  court  within  two  years 
after  the  granting  of  letters  testamentary.  The  Branch 
Appellate  Court  for  the  First  District  affirmed  the  decree, 
and  the  case  is  here  on  further  appeal. 

The  order  reviving  the  suit  against  the  executors 
placed  the  proceedings  in  the  same  state  and  condition 
that  they  were  in  at  the  time  of  the  death  of  Simon  Reid, 
and  it  is  first  contended  that  on  account  of  that  rule 
the  decree  should  not  have  been  special  against  the  ex- 
ecutors nor  payable  out  of  assets  not  inventoried  or  ac- 
counted for  within  the  two  years.  The  suit  was  properly 
revived  and  the  liability  established  against  the  estate 
of  Reid  for  the  amount  unpaid  upon  the  shares  of  stock 
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owned  by  him,  but  there  is  no  rule  which  would  make  the 
executors  defendants  in  that  suit  duringf  a  period  of  more 
than  six  years  after  they  received  their  letters  before  the 
bill  of  revivor  was  filed.  The  suit  went  on  from  the  point 
it  had  reached  at  the  death  of  Reid,  but  the  question  here 
is  as  to  the  effect  of  section  70  of  the  Administration  act, 
and  out  of  what  assets  the  decree  shall  be  satisfied.  That 
section  provides  that  all  demands  against  the  estate  of 
any  testator  not  exhibited  to  the  court  within  two  years 
from  the  granting  of  letters  shall  be  forever  barred,  un- 
less the  creditors  shall  find  other  estate  of  the  deceased 
not  inventoried  or  accounted  for  by  the  executor,  in  which 
case  their  claims  shall  be  paid  pro  rata  out  of  such  subse- 
quently discovered  estate.  This  case  does  not  fall  within 
any  of  the  exceptions  contained  in  the  section,  and  its 
provisions  control  the  rights  of  the  parties.  It  requires 
that  all  demands  shall  be  exhibited  within  two  years 
after  letters  testamentary  are  issued,  in  order  that  they 
may  share  in  the  distribution  of  assets  inventoried  or 
accounted  for  within  that  time,  and  if  this  claim  was  not 
so  exhibited  it  cannot  share  in  such  assets.  The  suit  was 
pending  in  the  circuit  court  against  Reid  at  the  time  of 
his  death,  and  if  it  had  been  revived  against  the  execu- 
tors within  two  years  from  the  issuing  of  letters,  the  de- 
cree, when  entered,  would  bind  the  assets  inventoried  or 
accounted  for  within  the  two  years.  The  suit  might  have 
been  so  revived,  but  the  fact  that  it  was  pending  against 
Reid  at  his  death  does  not  amount  to  an  exhibition  of  the 
claim  or  demand  made  against  the  estate.  That  can  only 
be  (lone  by  filing  the  claim  in  the  county  court  having 
jurisdiction  of  the  estate,  or  by  bringing  suit  against  the 
executors  in  some  court  of  competent  jurisdiction.  The 
knowledge  of  the  executors  that  there  was  a  claim  made 
by  creditors  of  the  Pacific  Railway  Company  would  not 
take  the  case  out  of  the  statute,  which  requires  the  claim 
to  be  exhibited  in  a  court.  It  is  the  duty  of  the  claimant 
to  institute  a  proper  proceeding  upon  his  claim,  and  the 
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fact  that  the  executors  know  that  a  claim  is  made  which 
is  not  exhibited  in  court  makes  no  difference.  Roberts  v. 
Flatt,  142  111.  485. 

It  is  said  that  the  claim  is  of  such  a  character  that  it 
could  not  have  been  filed  in  the  county  court;  but  if  that 
is  so,  it  did  not  prevent  suit  in  some  other  court  having 
jurisdiction  or  the  revival  of  the  suit  against  Reid.  Al- 
though the  statute  speaks  only  of  county  courts,  it  has 
been  held  that  the  intention  was  to  provide  a  complete 
system  for  the  administration  and  settlement  of  estates; 
that  it  is  not  to  be  presumed  that  judgments  of  the  circuit 
court  are  to  be  submitted  to  the  revision  of  the  county 
court,  and  that  such  judgments  sustain  the  same  relation 
to  assets  of  an  estate  as  judgments  in  the  county  court. 
A  judgment  in  either  court  becomes  a  charge  against 
the  estate.  Darling  v.  McDonald,  101  111.  370;  Roberta  v. 
Flatty  supra. 

It  is  also  said  that  equity  had  taken  jurisdiction  of 
the  subject  matter  and  would  retain  its  jurisdiction  until 
final  determination  of  the  controversy,  and,  therefore, 
the  claim  need  not  be  filed  in  the  county  court.  That  is 
true.  The  circuit  court  had  a  right  to  retain  its  jurisdic- 
tion; but  that  does  not  affect  the  question  out  of  what 
assets  the  claim  should  be  paid.  It  is  immaterial  in 
which  court  the  proceeding  is  had  if  it  is  a  court  of  com- 
petent jurisdiction,  and  the  provision  of  the  statute  is 
not  a  bar  to  the  revival  of  the  suit  or  the  commence- 
ment or  prosecution  of  any  suit,  but  is  only  a  limitation 
upon  the  right  to  participate  in  assets  which  have  been 
inventoried  and  which  the  law  requires  to  be  distributed 
to  heirs  or  devisees. 

It  is  asserted,  however,  that  the  claim  against  Beid's 
estate  was  contingent  during  the  two  years  and  could 
not  be  exhibited  to  the  county  court;  that  the  estate  only 
became  chargeable  when  the  liability  became  absolute, 
and  that,  therefore,  the  claim  is  not  affected  by  the  stat- 
ute.   As  a  matter  of  fact,  the  cause  of  action  had  arisen 
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and  the  suit  was  being*  prosecuted  against  Reid.  All  the 
facts  out  of  which  the  liability  arose  existed  when  Reid 
died,  and  the  suit  might  have  been  revived  when  letters 
were  issued,  and  have  been  prosecuted  against  the  ex- 
ecutors in  the  circuit  court  with  precisely  the  same  effect 
as  the  filing  of  a  claim  in  the  county  court. 

In  support  of  the  claim  that  a  demand  which  cannot 
be  exhibited  to  the  county  court  within  two  years  is  not 
affected  by  the  statute,  counsel  place  great  reliance  up- 
on the  decision  in  Dugger  v.  Oglesby,  99  111.  405.  That  suit 
was  by  a  subsequent  grantee  against  the  heirs-at-law 
and  administrator  of  Dugger  for  a  breach  of  covenants 
contained  in  a  deed  executed  by  Dugger  and  wife.  The 
cause  of  action  did  not  accrue  until  more  than  two  years 
after  the  granting  of  letters.  The  court  said  the  limita- 
tion in  question  did  not  apply — and  that  was  correct  as 
to  the  suit  against  the  heirs.  It  was  in  fact  applied  in 
that  case  as  to  the  administrator.  The  effort  of  counsel 
to  apply  that  decision  to  this  case  probably  results  from 
failure  to  notice  the  character  of  the  judgment  entered, 
which  was  precisely  the  same  as  the  decree  entered  in 
this  case.  The  court  said  (p.  412):  "The  judgment  order 
finds  how  much  personal  property  and  real  estate  came 
to  and  descended  to  each  one  of  the  heirs,  the  amount  of 
both  being  $1338.02.  Judgment  is  then  given  against  all 
the  heirs  and  the  administrator  for  $3315.62,  to  be  sat- 
isfied out  of  the  estate  so  descended  to  the  heirs,  with 
express  provision  that  neither  of  the  heirs  be  subjected 
to  a  greater  liability  than  to  the  extent  of  $1338.02,  and 
that  the  judgment  as  to  the  administrator  be  quavdo  ac- 
dderinC  That  form  of  judgment  was  against  property 
which  should  afterwards  come  to  the  hands  of  defend- 
ants to  be  administered.  (8  Ency.  of  PI.  &  Pr.  691.)  In 
Darling  v.  McDonald,  supra,  the  court  said  (p.  374):  "Where 
the  defense  is  successfully  interposed  that  suit  was  not 
commenced  or  the  claim  was  not  exhibited  within  two 
years  after  the  grant  of  letters  of  administration,  the 
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judgment  must  be  special,  and  payable  out  of  assets  to 
be  thereafter  inventoried,  corresponding  to  the  common 
law  judgment  of  quando  dcdderint"  In  such  a  case  and 
under  such  a  judgment  the  creditor  is  entitled  to  partici- 
pate in  assets  discovefred  or  inventoried  after  the  lapse 
of  two  years  from  the  granting  of  letters.  Peacock  v. 
Haven,  22  111.  23;  Stone  v.  Clark's  Admra,  40  id.  411;  Shepard 
v:  National  Bank,  67  id.  292. 

Decisions  cited  by  counsel  bearing  upon  the  liability 
of  heirs  for  the  debts  of  persons  from  whom  they  inherit 
do  not  involve  a  construction  of  this  statute,  which  de- 
termines what  assets  a  creditor  is  entitled  to  share  in 
upon  the  settlement  of  an  estate. 

The  question  here  involved  was  decided  in  Snydacker 
V.  Swan  Land  Go,  154  111.  220,  which  was  a  suit  upon  an 
assessment  of  shares  of  stock  where  the  call  was  made 
more  than  two  years  after  letters  of  administration  were 
issued.  It  was  held  that  the  judgment  could  only  be  sat- 
isfied out  of  estate  not  inventoried  or  accounted  for  with- 
in the  two  years.  There  had  been  a  decision  in  Suppiger 
V.  OruaZy  137  111.  216,  relating  to  the  filing  of  claims  in 
cases  of  voluntary  assignment,  which  is  one  of  the  cases 
now  relied  upon  to  sustain  the  errors  assigned,  but  what 
was  said  in  that  case  in  argument  inconsistent  with  the 
decision  in  Snydacker  v.  Swan  Land  Co.  was  expressly  dis- 
approved in  the  later  case. 

The  remaining  question  is  whether  the  625  shares  of 
stock  were  owned  by  Thomas  Murdoch  and  Simon  Reid 
as  partners  and  the  liability  was  a  partnership  debt  for 
which  each  partner  was  liable,  or  whether  Thomas  Mur- 
doch and  the  estate  of  Simon  Reid  are  each  liable  for 
one-half  of  the  unpaid  balance.  The  certificate  was  is- 
sued to  them  under  the  name  of  "Reid  &  Murdoch."  They 
had  partnership  property  in  the  grocery  business,  but 
this  was  in  no  way  connected  with  it,  and  each  paid  in- 
dividually one-half  of  what  was  paid  on  the  stock,  with 
the  understanding  that  each  should  own  one-half  of  it. 
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A  partnership  has  been  defined  to  be  a  combination  by 
two  or  more  persons  of  capital  or  labor  or  skill,  or  some 
or  all  of  these,  for  the  purpose  of  business  for  their  com- 
mon benefit.  In  this  case  there  was  no  purpose  of  that 
kind  and  no  engagement  in  a  business  venture,  but  the 
stock  was  bought  merely  as  an  investment.  It  was  a 
case  of  two  persons  buying  shares  of  stock  where  each 
owned  one-half,  and  was  a  case  of  tenancy  in  common. 
Hurley  Y.  Walton,  63  111.  260;  Gottschalk  v.  Smith,  156  id.  377. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afflrmed. 


Emma  Peterson,  Admx. 

V. 

James  W.  Gibson. 
Opinion  JUed  June  19, 1901—-Re1iearing  denied  October  10, 1901. 

1.  Benefit  societies— bcn^/lciary  does  not  ordinarily  ?iave  a  vested 
right  to  moHuary  fund.  In  benefit  societies  authorized  to  furnish 
benefits  to  relatives,  "devisees  or  legatees*'  of  members,  a  bene- 
ficiary named  in  a  certificate  has  no  vested  right  to  the  benefit 
fund,  but  only  an  expectancy,  which  is  subject  to  being  defeated 
by  the  member's  exercise  of  his  power  of  appointment  by  will. 

2.  Same— w?^n  power  of  appointment  by  will  is  a  vested  right.  The 
power  of  appointment  by  will,  conferred  upon  a  member  of  a  ben- 
efit society  by  its  charter,  is  a  vested  right,  which  cannot  be  taken 
away  by  subsequent  enactment  unless  his  contract  of  membership 
makes  his  right  in  that  respect  subject  to  future  changes  in  the 
laws  governing  the  society. 

3.  Same — when  member  is  bound  by  future  by-laws.  It  is  only  when 
a  member  in  express  terms  agrees  to  be  bound  by  such  constitu- 
tional amendments  or  by-laws  as  may  thereafter  be  enacted,  that 
he  is  bound  by  subsequent  amendments  or  by-laws  which  impair 
the  obligations  of  his  contract. 

4.  Same — when  member  does  not  agree  to  be  bound  by  future  changes  in 
law.  That  the  certificate  provides  that  the  member  shall  comply 
with  the  constitution  and  by-laws,  which  constitution  provides  that 
it  may  be  amended,  does  not  constitute  an  agreement  to  be  bound 
by  future  changes  in  the  constitution  impairing  his  contract. 

Nelson  v.  Oib8on,92  111.  App.  595,  affirmed. 
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Apt>EAL,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding. 

M.  C.  Harper,  and  O.  C.  Peterson,  for  appellant. 

George  G.  Bellows,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Leauder  E.' Nelson  (now  deceased)  at  the  time  of  his 
death  was  a  member  in  good  standing  in  the  Scandina- 
vian Mutual  Aid  Association.  He  was  admitted  to  mem- 
bership on  the  eighth  day  of  November,  1886,  and  on 
that  day  received  a  mortuary  benefit  certificate  issued 
by  the  said  association,  in  the  sum  of  $3000,  to  be  paid 
to  Eva  Nelson,  his  mother  and  appellant  Peterson's  in- 
testate, she  having  died  during  the  pendency  of  this  pro- 
ceeding. The  said  Leander  E.  Nelson  departed  this  life 
March  12,  1897,  leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probate.  The  will  appointed  ap- 
pellee, Gibson,  executor,  and  provided  that  the  provision 
in  the  benefit  certificate  making  said  Eva  Nelson  sole 
beneficiary  of  the  mortuary  fund  should  be  revoked,  and 
that  such  fund  should  be  bequeathed  and  made  payable 
as  follows:  $1000  to  his  mother,  said  Eva  Nelson;  one 
dollar  each  to  Minnie  Peterson,  Hannah  Cederstrom, 
John  Nelson  and  Gustav  Nelson,  and  the  remainder  to 
the  appellee,  James  W.  Gibson.  Said  Eva  Nelson,  who 
was  then  living,  asserted  a  claim  to  the  entire  amount  of 
said  mortuary  fund,  and  said  appellee,  Gibson,  as  lega- 
tee under  the  wilPof  said  Leander  E.  Nelson  and  as  ex- 
ecutor thereof,  claimed  the  right  to  receive  all  of  such 
mortuary  fund  above  the  sum  of  $1000,  in  accordance 
with  the  will  of  the  deceased  assured.  Under  a  bill  of 
interpleader  filed  by  the  association  these  rival  claim- 
ants were  brought  into  court  and  required  to  submit  their 
contentions  to  the  court  for  determination.   The  associa- 
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tion  deposited  in  court  the  mortuary  fund,  less  $13  al- 
lowed it  for  costs  in  that  behalf,  and  was  dismissed  from 
the  proceeding.  Upon  a  hearing  the  chancellor  sustained 
the  right  of  the  assured  to  dispose  of  the  mortuary  fund 
by  will,  and  the  decree  was  affirmed  in  the  Appellate 
Court  for  the  First  District  on  appeal.  This  is  a  further 
appeal  from  the  judgment  of  the  Appellate  Court. 

Section  1  of  the  act  of  June  18,  1883,  (1  Starr  &  Cur. 
Stat.  1885,  p.  1348,)  under  which  the  Scandinavian  Mutual 
Aid  Association  was  incorporated,  authorized  the  asso- 
ciation to  furnish  life  indemnity  or  pecuniary  benefits  to 
certain  relatives  by  consanguinity  or  affinity  and  to  the 
"devisees  or  legatees"  of  deceased  members.  This  sec- 
tion was  in  full  force  and  in  nowise  modified  or  changed 
when  said  Leander  E.  Nelson  received  his  beneficiary 
certificate,  on  the  eighth  day  of  November,  1886.  Nor 
had  the  association,  by  by-law  or  otherwise,  attempted 
to  place  any  restriction  on  the  right  of  any  member  to 
appoint  by  his  last  will  a  beneficiary  other  than  the  per- 
son named  in  the  certificate  to  receive  the  mortuary  fund. 
In  such  associations  the  beneficiaries  do  not,  as  a  general 
rule,  acquire  a  vested  right  to  the  mortuary  fund,  but 
during  the  lifetime  of  the  member  have  a  mere  expect- 
ancy only,  subject  to  be  defeated  by  the  exercise  of  the 
power  of  appointment  which  is  vested  in  the  member. 
{Martin  v.  Stubbings,  126  111.  387;  Moore  v.  Chicago  Guaranty 
Fund  Society^  178  id.  202;  Bloomington  Mutual  Benefit  Ass,  v. 
Blue,  120  id.  121;  Voigt  v.  Kersten,  164  id.  314.)  The  power 
of  appointment  thus  vested  in  the  assured  member  may 
be  divested  by  future  changes  in  the  constitution  of  the 
association  or  the  organic  law  under  which  it  was  or- 
ganized, if  it  was  made  a  part  of  the  contract  admitting 
the  assured  to  membership  that  his  right  in  this  respect 
should  be  subject  to  such  future  changes  in  the  law  gov- 
erning the  association,  but  otherwise  the  power  of  ap- 
pointment is  a  vested  right  and  cannot  be  taken  away 
by  any  subsequent  enactment  or  change  in  the  laws  of 
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the  association.  Voigt  v.  Kersten,  supra;  Baldwin  v.  Begley, 
185  111.  180. 

The  contention  of  the  appellant  is,  that  the  said  as- 
sured, as  a  part  of  the  contract  admitting  him  to  mem- 
bership in  the  association,  agreed  that  he  would  comply 
with  and  be  bound  by  the  constitution  and  by-laws  of 
the  association  as  such  constitution  and  by-laws  might  or 
should  be  amended  or  changed  in  the  future,  and^appel- 
lant  further  contends  that  the  constitution  and  by-laws 
of  the  association  were  subsequently  so  legally  amended 
and  changed  as  to  divest  the  said  member  of  the  right  to 
change  the  beneficiary  by  his  last  will. 

The  insistence  that  it  was  part  of  the  contract  that 
the  association  reserved  to  itself  power  to  change  and 
amend  the  constitution  and  by-laws,  and  that  the  said 
Leander  E.  Nelson  agreed  that  power  should  be  so  re- 
served and  that  he  would  be  bound  by  the  constitution 
and  by-laws  as  they  might  be  thereafter  amended,  is 
based  alone  upon  a  clause  or  provision  found  in  the  cer- 
tificate of  membership  issued  to  the  said  Nelson.  The 
provision  in  the  certificate  is  as  follows:  '*This  certifi- 
cate is  issued  upon  the  condition  that  the  said  Leander 
E.  Nelson  shall  comply  with  the  constitution  and  by-laws 
of  the  association,  and  that  the  statements  made  in  the 
application  for  this  certificate  are  true."  A  copy  of  the 
constitution  and  of  the  by-laws  of  the  association  was 
attached  to  the  certificate  of  membership  and  made  a 
part  thereof.  Section  7  of  article  9  of  said  constitution 
as  it  stood  at  the  time  said  certificate  was  issued  to  Nel- 
son was  as  follows:  "The  constitution  can  be  amended 
and  changed  at  the  annual  meeting  of  the  association 
by  a  majority  of  two-thirds  of  all  the  members  present." 
It  should  here  be  noted  that  that  which  is  referred  to 
as  the  constitution  of  this  association  is  in  no  sense  the 
charter  of  the  association.  What  is  here  referred  to  as 
the  constitution  is  but  a  code  of  laws  adopted  by  the 
association.     It  was  correctly  said  in  Supreme  Lodge  v. 
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Knight,  117  Ind.  489:  "A  constitution  of  a  voluntary  as- 
sociation or  a  corporation  is  nothing  more  than  a  by-law 
under  an  appropriate  name." 

The  clause  in  the  certificate  does  not  purport  to  bind 
the  member  to  the  observance  of  constitutional  provi- 
sions or  by-laws  other  than  such  as  then  existed,  and 
a  copy  of  the  so-called  constitution  and  by-laws  then  in 
force  was  attached  to  the  certificate  as  a  part  thereof. 
It  was  the  constitution  and  the  by-laws  so  made  a  part 
of  the  certificate  to  which  the  certificate  had  reference 
and  which  the  member  consented  to  obey.  It  is  only 
when  a  member,  in  express  terms,  agfrees  to  be  bound  by 
such  constitutional  amendments  or  by-laws  as  may  there- 
after be  enacted  that  he  is  bound  by  future  amendments 
or  by-laws  which  impair  the  obligations  of  his  contract 
of  membership  injuriously.  (Covenant  Mutual  Life  Ass.  v. 
Kentner^  188  111.  431;  Baldwin  v.  Begley,  supra,)  In  the 
absence  of  such  an  express  agreement  the  contract  of 
membership  cannot  be  impaired  by  subsequent  changes 
effected  by  the  association.  The  constitutional  provision 
contained  in  said  section  7  of  article  9  of  the  constitution 
of  the  association  at  the  time  of  the  admission  of  said 
Nelson  to  membership  in  the  association,  to  the  effect 
that  the  constitution  could  be  amended  and  changed  at 
an  annual  meeting  of  the  association  by  a  majority  of 
two-thirds  of  all  the  members  present,  cannot  be  con- 
strued to  authorize  an  amendment  or  change  in  the  con- 
stitution which  should  act  retrospectively  and  impair 
the  obligation  of  the  contract  entered  into  between  the 
association  and  said  Nelson  prior  to  such  amendment  of 
the  constitution. 

As  before  remarked,  that  which  is  called  the  consti- 
tution of  the  association  is  but  a  code  of  by-laws  adopted 
by  the  association.  The  association  had  inherent  power 
to  enact  by-laws  consistent  with  the  provisions  of  the  en- 
actment under  which  it  was  organized  and  not  repugnant 
to  the  constitution  of  the  State  of  Illinois,  and  to  alter 
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and  amend  such  by-laws.  The  by-law  incorporated  in 
the  code  called  the  constitution,  relative  to  amendments 
and  changes  in  such  code,  did  not  confer  upon  the  asso- 
ciation the  right  or  power  to  make  such  amendments  or 
changes.  The  association  possessed  that  power  as  an 
attribute  of  its  corporate  life.  The  said  section  7  of  ar- 
ticle 9  of  the  code  of  by-laws  had  no  other  effect  than  to 
declare  the  mode  or  manner  of  exercising  the  power  of 
amendment  possessed  by  the  association,  viz.,  by  a  ma- 
jority of  two-thirds  of  all  the  members  present  at  the 
annual  meeting.  If  the  section  had  been  wholly  omitted 
from  the  constitution  or  by-laws  the  association  would 
have  had  ample  power  to  pass  any  lawful  amendment  of 
the  constitution  or  by-laws.  (Niblack  on  Benefit  Socie- 
ties, sec.  28,  p.  105;  1  Bacon  on  Benefit  Societies, — 2d  ed. 
— sec.  9.)  The  assent  of  the  assured,  therefore,  did  not 
confer  any  power  on  the  association  which  without  such 
assent  it  had  not,  nor  did  it  bind  the  assured  to  submit  to 
any  amendment  to  which  he  could  not  be  compelled  to 
submit  in  the  absence  of  said  section  7.  His  assent  was 
that  the  association,  at  any  annual  meeting,  might  make 
any  change  or  amendment  lawful  to  be  made,  by  a  major- 
ity of  two-thirds  of  all  the  members  present,  and  cannot 
be  construed  as  an  assent  to  the  adoption  of  a  by-law 
divesting  him  of  a  vested  right  and  impairing  the  obliga- 
tion of  his  contract  of  membership.  Section  14  of  article  2 
of  the  constitution  of  1870  inhibited  the  Greneral  Assem- 
bly from  adopting  any  statute  impairing  the  obligation 
of  such  contract  of  membership.  Subsequent  enactments 
of  the  legislature  or  future  amended  by-laws  of  the  asso- 
ciation could  not  operate  retrospectively,  and  thus  divest 
the  vested  rights  of  a  member  or  destroy  existing  con- 
tract obligations.  In  revoking  the  direction  of  the  cer- 
tificate as  to  the  person  to  receive  the  mortuary  benefit, 
and  in  appointing  others  as  beneficiaries  to  receive  such 
fund,  said  Leander  E.  Nelson  but  exercised  a  legal  right 
of  which  he  was  possessed. 
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A  portion  of  the  brief  in  behalf  of  appellee  is  devoted 
to  the  criticism  of  the  action  of  the  chancellor  in  reliev- 
ing the  appellant  from  the  payment  of  any  portion  of  the 
cost  of  the  proceeding".  The  Appellate  Court  affirmed 
the  action  of  the  chancellor  in  respect  of  the  order  as  to 
costs.  The  action  of  the  Appellate  Court  in  that  respect 
is  not  assigned  as  for  error  in  this  court,  and  for  that 
reason  is  not  subject  to  review  in  this  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Charles  P.  Morse  et  al. 

V. 

The  Pacific  Railway  Company  et  al. 

Opinion  filed  June  19^  1901-r-Behearing  denied  Octobei'  10, 1901. 

This  case  is  controlled  by  the  decision  in  Morse  v.  Paci/lc  BaUway 
Co.  (ante,  p.  356). 

Morse  v.  Gillette,  93  111.  App.  23,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

Walker  &  Payne,  for  appellants. 

Follansbee  &  FoLLANSBEE,  and  Howard  F.  Gil- 
lette, for  appellees. 

Per  Curiam:  The  question  involved  in  this  case  is 
the  same  as  the  question  decided  in  the  case  of  Morse  v. 
Pacific  Railway  Co.  {ante,  p.  356.)  The  decision  in  that  case 
governs  and  controls  the  decision  in  this  case.  Accord- 
ingly, the  judgment  of  the  Appellate  Court  will  be  af- 

•  Judgment  affirmed. 
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Samuel  Davis  et  al. 

V, 

Upham  &  Stone  et  al. 
Opinion  filed  June  19^  IBOl^Behearing  denied  October  P,  1901. 

1.  Appeals  and  errors — rule  as  to  amount  involved  in  mechanid^s 
lien  appeal.  Intervening-  petitions,  filed  in  a  mechanic's  lien  pro- 
ceeding", on  behalf  of  separate  parties,  to  enforce  claims  having 
no  connection  with  each  other,  are  to  be  treated  as  separate  suits, 
and  the  several  amounts  allowed  as  liens  cannot  be  added  tog^ether 
in  order  to  make  the  jurisdictional  amount  necessary  to  authorize 
an  appeal  from  the  Appellate  to  the  Supreme  Court. 

2.  Same — wJieii  allowance  of  a  mechanic's  lien  must  be  sustained  on 
appeal.  The  allowance  of  a  mechanic's  lien  will  be  sustained,  on 
appeal,  where  the  objection  to  the  claim  is  not  sufficiently  specified 
in  any  of  the  several  objections  to  the  master's  report. 

Davis  V.  Bittenhouse  &  Emb^^ee  Co.  92  111.  A  pp.  341,  affirmed  in  part. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge, 
presiding. 

Israel  Cowen,  for  appellants. 

Francis  T.  Murphy,  and  Thaddeus  S.  Allee,  for 
appellees  Upham  &  Stone. 

L.  A.  McDonald,  for  appellee  William  E.  Palmer. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  the  circuit  court  of  Cook  county 
by  appellees,  who  were  builders  and  material-men,  to 
establish  mechanics'  liens  against  the  property  of  appel- 
lants. The  original  petition  was  filed  by  the  Rittenhouse 
&  Embree  Company  for  a  lien  of  $527. 19,  and  in  the  same 
cause  intervening  petitions  were  filed  by  James  R.  Scott, 
the  original  contractor,  for  a  lien  of  $2486.50;  William  E. 
Palmer,  also  a  sub-contractor,  for  $1775;  Upham  &  Stone, 
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sub-contractors  under  Palmer,  for  $245.53,  and  the  Gould 
Manufacturing  Company,  a  sub-contractor,  for  $646.37. 
The  master  in  chancery  to  whom  the  petitions  were  re- 
ferred, in  his  report  found  the  Rittenhouse  &  Embree 
Company,  Upham  &  Stone  and  Palmer  entitled  to  their 
respective  lien  claims  on  an  equal  footing  with  each 
other,  together  with  interest  and  attorneys'  fees,  and  dis- 
missed the  claim  of  James  E.  Scott  on  the  ground  that 
he  had  signed  a  waiver  of  lien.  The  circuit  court  entered 
a  decree  confirming  the  master's  report.  The  intervening 
petition  of  the  Gould  Manufacturing  Company  having 
been  dismissed  before  the  hearing,  it  was  contended  by 
the  appellants  that  an  attorney's  fee  should  be  granted 
them  on  that  account,  but  this  was  denied.  The  owners 
of  the  property  then  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  First  District  to  reverse  the  finding 
as  to  the  claims  of  the  Rittenhouse  &  Embree  Company, 
Upham  &  Stone  and  Palmer.  The  court  affirmed  the  de- 
cree below  in  all  respects,  except  as  to  the  claim  of  the 
Rittenhouse  &  Embree  Company,  which  was  disallowed. 
Appellants  now  prosecute  a  further  appeal  to  this  court, 
insisting  that  the  Appellate  Court  should  have  also  dis- 
allowed the  claims  of  Upham  &  Stone  and  Palmer,  and 
they  again  insist  on  being  allowed  an  attorney's  fee  to 
be  taxed  against  the  Gould  Manufacturing  Company. 

Upham  &  Stone  make  a  motion  to  dismiss  this  appeal 
as  to  them.  Their  contention  is,  that  the  action  of  the 
Appellate  Court  in  reference  to  their  claim  for  lien,  in 
the  absence  of  a  certificate  of  importance,  is  not  subject 
to.  review  here  because  the  amount  is  less  than  $1000,  and 
because  it  is  a  separate  and  distinct  claim  from  those  of 
the  other  petitioners.  The  intervening  petitions  are  on 
behalf  of  separate  parties,  to  enforce  distinct  liabilities. 
One  claim  is  in  no  manner  connected  with  the  other.  As 
is  said  in  the  case  of  Farwellv.  Becker,  129  111.  261  (p.  269): 
"Where  the  amount  against  each  defendant  is  separate 
and  distinct,  as  is  the  case  here,  the  two  amounts  cannot 
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be  united  so  as  to  confer  jurisdiction,  but  each  must  be 
treated  as  a  separate  suit;  and  if  the  amount  involved 
as  to  either  one  is  not  large  enough  to  confer  jurisdiction, 
the  appeal  must  fall," — citing  Paving  Co.  v.  Milford,  100 
U.  S.  147.     See,  also,  Stettauer  v.  Boldenweck,  183  111.  187. 

The  action  of  the  circuit  court  in  refusing  to  allow 
appellants  an  attorney's  fee  on  account  of  the  Gould 
Manufacturing  Company,  dismissing  their  petition  before 
the  hearing,  is  for  the  same  reason  not  subject  to  review 
upon  this  appeal.  As  to  these  claims  the  appeal  must 
be  dismissed. 

The  Appellate  Court  has  properly  disposed  of  the 
claim  of  Palmer  upon  the  ground  that  the  objection  of 
appellants  to  that  claim  is  not  specified  sufficiently  in 
any  one  of  the  several  objections  to  the  master's  report. 
As  to  that  claim  the  judgment  below  will  be  affirmed. 
Dismissed  in  part  and  affirmed  in  part. 


191 

374 

el96  *604| 

196 

*605| 

191 

874 

e200 

>4d8 

e201  *48'< 

e^l 

*48fc 

191      3741 
203    *273 


The  People  ex  rel.  Raymond,  County  Treasurer, 

V. 

G.  P.  Whidden  et  al. 
Opinion  filed  June  19^  ISOI—Behearing  denied  October  10, 1901. 

1.  Special  assessments— proper  objections  arising  after  confirma- 
tion are  available  on  application  for  sale.  Objections  of  a  nature  to 
annul  the  judgment  of  confirmation  and  defeat  the  assessment  may 
be  made  upon  application  for  judg^ment  of  sale,  if  the  facts  upon 
which  they  are  based  have  arisen  since  judgment  of  confirmation. 

2.  Same — court  of  equity  will  control  manner  of  performing  work  while 
it  is  in  progress.  While  the  work  upon  a  local  improvement  is  in 
progress  a  court  of  equity  has  power  to  control  the  manner  of  its 
performance,  upon  the  application  of  a  property  owner  assessed 
to  pay  for  the  improvement,  to  prevent  any  substantial  departure 
from  the  terms  of  the  ordinance. 

3.  Same — when  objection  that  improvement  was  not  completed  in  aocord- 
ance  with  ordinance  is  not  avaUdble.  If  the  improvement  is  the  one 
provided  for  in  the  ordinance,  and  it  has  been  completed  and  ac- 
cepted by  the  city  authorities  having  power  to  determine  whether 
the  contract  has  been  complied  with,  the  objection  that  the  im- 
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provement  was  not  completed  in  accordance  with  the  terms  of  the 
ordinance  is  not  available  upon  application  for  judgment  of  sale, 
even  though  the  contractor  has  not  performed  the  work  as  well  or 
with  as  good  materials  as  the  ordinance  calls  for. 

4.  Same — limUs  ofnde  that  objections  to  manner  of  completing  improve- 
ment are  not  available.  The  rule  that  objections  to  the  manner  in 
which  an  improvement  is  completed  are  not  available  on  applica- 
tion for  judgment  of  sale  does  not  extend  to  cases  where  the  im- 
provement authorized  is  changed  for  another,  or  where  the  city 
authorities  accept  a  dififerent  improvement  from  the  one  for  which 
the  assessment  was  levied. 

5.  SAMEi—honest  fulfillment  of  public  contract  must  be  enforced  by  a 
direct  proceeding.  While  those  assessed  to  pay  for  an  improvement 
may  compel  the  honest  fulfillment  of  the  contract  therefor,  yet  it 
must  be  by  a  proceeding  to  enforce  the  performance  of  the  duty 
which  the  city  owes  to  the  assessed  property  owners  to  see  that 
the  contract  is  performed  in  compliance  with  the  ordinance. 

Magruder  and  Hand,  JJ.,  dissenting. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding. 

Charles  M.  Walker,  Corporation  Counsel,  and  Denis 
E.  Sullivan,  (Shope,  Mathis  &  Barrett,  of  counsel,) 
for  appellant: 

A  special  assessment,  after  confirmation,  for  all  pur- 
poses of  collection  is  of  the  same  character  as  a  general 
tax  which  has  received  the  sanction  of  a  board  of  equali- 
zation or  review.  Wliite  v.  People,  94  111.  604;  Riverside  Co. 
V.  Howell,  118  id.  256;  Davis  v.  Litchfield,  145  id.  313;  West 
Chicago  Park  Comrs.  v.  Baldwin,  162  id.  87;  Railroad  Co.  v. 
Joliet,  153  id.  649;  Brewster  v.  Peru,  180  id.  124. 

By  statute  a  judgment  of  confirmation  cannot  be  at- 
tacked other  than  by  appeal  or  writ  of  error,  except  for 
want  of  jurisdiction  in  the  court  rendering  it.  Hurd's 
Stat.  1897,  sec.  66,  p.  369. 

No  objection  to  an  assessment  which  does  not  go  to 
the  jurisdiction  of  the  court,  and  which  could  have  been 
made  at  the  time  of  the  confirmation  proceedings,  can  be 
urged  to  the  county  treasurer's  application  for  judgment 
for  sale  to  enforce  payment.    Johnson  v.  People^  189  111.  83; 
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Blount  V.  People,  188  id.  538;  Fiske  v.  People,  id.  206;  Lettch 
V.  People,  183  id.  569;  Piplier  v.  People,  id.  436;  McManus  v. 
People,  id.  391. 

Where  a  local  improvement,  payable  by  special  as- 
sessment or  special  taxation,  has  been  constructed  pur- 
suant to  legal  confirmation  proceedings  and  under  a  valid 
ordinance,  there  can  be  no  defense  to  an  application  for 
judgment  against  delinquent  property  upon  the  ground 
that  the  improvement  has  not  been  made  in  accordance 
with  the  ordinance.  Ricketts  v.  Hyde  Park,  85  111.  110;  Craft 
V.  Kochersperger,  173  id.  617;  Callister  v.  Kocheraperger,  168 
id.  334;  Fisher  v.  People,  157  id.  85;  People  v.  Qreen,  158  id. 
594;  Shannon  v.  Hinsdale,  180  id.  202;  Heinroth  v.  Kocher- 
aperger, 173  id.  205. 

The  statute  makes  the  board  of  local  improvements 
the  instrumentality  by  which  the  contract  is  let  and 
its  proper  performance  by  the  contractor  secured,  and 
through  which  the  property  owner  has  his  remedy  in  case 
the  work  or  material  does  not  comply  with  the  require- 
ments of  the  ordinance  or  specifications.  Its  action  and 
acceptance  are  conclusive  upon  the  property  owner. 
Hurd's  Stat.  1897,  sees.  77-85,  pp.  371-375;  Ricketts  v.  Hyde 
Park,  85  111.  110;  Callister  v.  Kochersperger,  168  id.  334;  Peo- 
ple V.  McWethy,  177  id.  341;  Heinroth  v.  Kochersperger,  173 
id.  205;  Hal^  v.  Alton,  152  id.  113. 

Hamline,  Scott  &  Lord,  and  George  E.  Newcomb, 
(John  H.  Hamline,  of  counsel,)  for  appellees: 

Where  the  improvement  has  been  completed  and  ac- 
cepted by  the  municipality,  the  property  owner  assessed 
therefor  may,  upon  application  for  a  judgment  of  sale, 
object  that  the  improvement,  in  its  nature,  character, 
locality  or  description,  differs  from  that  called  for  by  the 
ordinance.  If  the  evidence  supports  the  objection,  the 
burden  is  then  imposed  upon  the  applicant  to  show  that, 
notwithstanding  such  deviation  as  to  its  nature,  charac- 
ter, locality  or  description,  the  improvement  as  made  is 
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substantially  that  called  for  by  the  ordinance,  and  that 
such  deviation  has  not  operated  to  the  injury  of  object- 
or's property,  and  that  the  pavement  as  completed  is  not 
less  beneficial  to  the  objector's  property  than  would  be 
a  pavement  constructed  in  literal  compliance  with  the 
terms  of  the  ordinance  as  to  nature,  character,  locality 
or  description.  Kurd's  Stat.  1895,  sec.  19,  art.  9,  p.  280; 
Hurd's  Stat.  1899,  sees.  8,  85,  pp.  363,  380. 

The  statute  does  not  permit  the  board  of  local  im- 
provements to  waive  these  requirements.  Dillon  on  Mun. 
Corp.  (2d  ed.)  sec.  921,  p.  1117;  Church  v.  People,  174  111.  366; 
179  id.  205;  Pells  v.  People,  159  id.  580. 

Objections  have  always  been  sustained,  and  for  the 
same  reason,  where  the  ordinance  does  not  distinctly 
state  the  nature,  character,  locality  or  description  of  the 
proposed  improvement.  Oaaa  v.  People,  166  111.  126;  Otis 
V.  Chicago,  161  id.  199;  People  v.  Hurford,  167  id.  226. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  county  court  of  Cook  county  sustained  objections 
of  appellees  to  the  application  of  the  county  treasurer 
for  judgment  against  their  real  estate  to  satisfy  the  first 
installment,  and  interest  on  deferred  installments,  of  a 
special  assessment  levied  to  pay  the  cost  of  paving  West 
Lake  street,  in  Chicago,  between  Ashland  avenue  and 
Western  avenue,  and  denied  said  application  for  judgment. 

The  ordinance  for  the  improvement  provided  for  grad- 
ing, and  paving  with  vitrified  brick,  the  roadway  of  said 
street  forty-eight  feet  in  width,  together  with  the  wings 
of  intersecting  streets  and  alleys,  and  specified  particu- 
larly how  and  with  what  materials  the  improvement 
should  be  made.  Application  was  made  to  the  county 
court  for  the  levy  of  the  a&sessment  to  pay  for  the  im- 
provement, and  it  was  levied  and  confirmed,  and  there  is 
no  question  of  the  regularity  of  that  proceeding.  A  con- 
tract for  making  the  improvement  according  to  the  ordi- 
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nance  was  awarded  to  the  Gaffney  &  Long  Construction 
Company,  and  the  improvement  was  completed  and  ac- 
cepted by  the  city.  The  objections  which  were  made  and 
sustained  were,  that  the  improvement  was  not  made  and 
completed  in  the  manner  and  with  the  quality  of  mate- 
rials specified  in  the  ordinance. 

The  ordinance  provided  that  the  curb  walls  then  in 
place  on  each  side  of  the  roadway  should  be  plastered  on 
their  street  face,  from  their  top  surface  down  five  feet. 
They  were  not  so  plastered,  but  were  frequently  plas- 
tered only  in  spots,  or  from  two  and  a  half  to  three  and 
a  half  or  four  feet.  The  plaster  was  to  be  made  of  one 
part  best  quality  of  Portland  cement  and  two  parts  clean, 
sharp,  lake  shore  sand.  The  cement  used  in  the  plaster 
was  not  Portland  cement.  The  ordinance  called  for  a 
pavement  twelve  inches  thick,  and  as  laid  it  was  not  of 
that  thickness  throughout,  but  in  some  places  was  only 
eleven  inches  thick.  The  ordinance  required  a  concrete 
foundation  bed  six  inches  thick,  and  a  good  part  of  it 
was  five  to  five  and  a  half  inches  in  thickness.  The  con- 
crete was  to  be  made  of  one  part  best  Portland  cement, 
three  parts  clean,  sharp  sand  and  seven  parts  broken 
limestone.  The  required  proportion  of  cement  was  not 
used  and  the  quality  was  not  the  best  Portland.  In  al- 
most the  whole  improvement  no  sand  was  used,  but  lime- 
stone screenings  were  used  in  the  place  of  sand,  with  less 
cement  and  in  greater  proportion  than  the  sand  called  for 
by  the  ordinance.  The  improvement  as  completed  was 
not  of  the  quality  provided  for  by  the  ordinance,  from 
the  use  of  inferior  materials,  the  want  of  thickness  of  the 
pavement  and  the  failure  to  plaster  the  curb  walls  as  re- 
quired. The  only  question  is  whether  these  objections 
are  available  to  the  property  owner  on  the  application 
of  the  county  treasurer  for  judgment. 

If  the  objections  are  of  a  nature  to  annul  the  judgment 
of  confirmation  and  defeat  the  assessment  they  may  be 
properly  made  on  the  application,  for  the  reason  that 
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the  facts  upon  which  they  are  based  have  arisen  since 
the  judgment  of  confirmation.  That  judgment  cannot  be 
collaterally  attacked  except  for  matters  going  to  the 
jurisdiction  of  the  court  rendering  it,  but  the  land  owner 
is  only  concluded  by  it  as  to  proceedings  up  to  the  time 
it  is  entered.  All  proper  objections  and  defenses  arising 
subsequently  can  be  interposed  to  the  application  for 
judgment  for  sale.  (Boynton  v.  People,  159  111.  553.)  In 
this  case,  the  property  owners  whose  lands  were  spe- 
cially assessed  upon  an  estimate  for  a  certain  improve- 
ment did  not  receive  as  good  an  improvement  as  was 
provided  for  and  estimated.  It  need  not  be  said  that  they 
were  entitled  to  have  the  improvement  of  equal  quality 
and  in  substantial  conformity  with  the  provisions  of  the 
ordinance,  and  that  the  city  of  Chicago  had  no  power  to 
change  it  in  any  material  respect.  Neither  are  the  laws 
so  deficient  that  the  property  owners  had  no  remedy  for 
any  departure  from  the  provisions  of  the  ordinance  which 
would  make  the  improvement  less  durable  and  beneficial 
to  them.  The  law  has  charged  the  city  authorities  with 
the  duty  of  seeing  that  a  contract  is  let  and  performed 
in  compliance  with  the  terms  of  the  ordinance.  While 
the  work  is  in  progress  and  a  court  of  equity  can  control 
the  manner  of  its  performance  the  court  will  interfere  at 
the  application  of  the  property  owner  who  has  been  as- 
sessed to  pay  for  the  improvement,  to  prevent  any  sub- 
stantial departure  from  the  terms  of  the  ordinance  and 
to  enforce  the  duty  of  the  city  towards  him.  {Fisher  v. 
People,  157  111.  85;  People  v.  Green,  158  id.  594;  Callister  v. 
Kockersperger,  168  id.  334;  Eeinroth  v.  Kochersperger,  173  id. 
205.)  In  this  case  no  steps  were  taken  to  compel  a  com- 
pliance with  the  terms  of  the  ordinance  or  to  prevent  a 
deviation  from  them.  While  the  work  was  in  progress, 
an  alderman,  in  the  interest  of  the  property  owners,  em- 
ployed a  civil  engineer  to  inspect  the  work  and  to  make 
report  to  him.  The  engineer  reported,  from  time  to  time, 
the  failure  of  the  contractor  to  perform  the  work  accord- 
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ing-  to  the  specifications,  and  such  failure  was  presented 
to  the  city  authorities  but  without  any  substantial  re- 
sult. The  question  now  is  whether  the  objection,  which 
could  have  been  made  by  a  bill  for  injunction  before  the 
work  was  completed,  is  admissible  on  the  application  of 
the  county  treasurer  for  judgment  for  sale. 

The  rule  seems  to  be,  that  while  the  honest  fulfillment 
of  a  contract  for  public  work  may  be  enforced  by  those 
who  are  assessed  to  pay  for  it,  it  must  be  by  a  proceed- 
ing to  enforce  the  performance  of  the  duty.  If  the  im- 
provement is  the  one  provided  for  in  the  ordinance,  and 
it  has  been  completed  and  accepted  by  the  city  authori- 
ties invested  with  power  to  determine  whether  the  con- 
tract has  been  complied  with,  the  objection  that  it  was 
not  completed  in  compliance  with  the  terms  of  the  ordi- 
nance is  not  available.  Blcketts  v.  Village  of  Hyde  Parky 
85  111.  110;  Fisher  v.  People^  supra;  People  v.  Green,  supra; 
Cooley  on  Taxation,  468. 

The  rule  that  objections  to  the  manner  in  which  an 
improvement  is  completed  are  not  available  on  the  ap- 
plication for  judgment  for  sale  does  not  extend  to  cases 
where  the  improvement  authorized  is  changed  for  an- 
other, or  where  the  city  authorities  accept  a  different 
improvement  from  the  one  for  which  the  assessment  was 
levied.  A  case  of  that  kind  was  under  consideration  in 
Pells  V.  People^  159  111.  580.  An  ordinance  was  passed  for 
the  construction  of  a  brick  pavement  in  Market  street, 
in  the  city  of  Paxton,  sixty-one  feet  in  width,  and  prop- 
erty was  assessed  to  pay  for  it.  After  the  assessment 
was  confirmed  by  the  county  court  the  city  council  passed 
another  ordinance  which  substituted  a  pavement  fifty- 
three  feet  wide,  and  there  was  an  attempt  to  enforce  the 
judgment  of  confirmation  as  to  one  improvement  to  pay 
for  the  substituted  improvement.  The  ordinance  pro- 
viding for  a  different  improvement  operated  as  an  annul- 
ment of  the  original  ordinance  and  the  assessment  made 
under  it.     It  was  held  that  the  city  could  not  abandon 
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the  improvement  provided  for  and  substitute  another  and 
enforce  the  judgment  of  confirmation  by  a  sale.  Akin  to 
that  question  was  the  one  raised  in  Church  v.  People,  174 
111.  366.  In  that  case  the  assessment  was  levied  to  pay 
for  a  pipe  sewer,  which  the  ordinance  required  to  be  laid 
twenty-one  feet  from  the  line  of  South  boulevard,  in  the 
town  of  Cicero.  A  sewer  was  laid  five  feet  nearer  to  said 
south  line,  under  a  resolution  of  the  board  of  trustees 
authorizing  it  to  be  laid  in  that  place.  It  was  held  to  be 
a  question  of  fact  whether  the  ordinance  and  judgment 
of  confirmation  were  properly  applicable  to  the  sewer 
as  constructed,  or  whether  the  authorities  had  accepted 
something  else  and  less  beneficial  than  the  sewer  pro- 
vided for.  The  rule  was  there  repeated  that  it  is  no 
defense  to  an  assessment  that  the  contract  for  the  work 
was  not  performed  according  to  its  terms,  but  that  a 
municipality  cannot  obtain  authority  to  construct  an  im- 
provement and  assess  an  owner,  and  then  construct  an- 
other and  different  improvement  and  acquire  a  lien  upon 
the  property  to  pay  for  it.  In  this  case  the  improvement 
was  the  identical  one  provided  for  in  the  ordinance,  but 
the  contractor  failed  to  perform  the  work  as  well  or  with 
as  good  materials  as  the  ordinance  called  for.  The  im- 
provement as  completed  was  the  same  vitrified  brick 
pavement  provided  for  by  the  ordinance,  but  it  was  not 
as  good  or  beneficial  to  the  property  owners  as  they  were 
entitled  to.  The  evidence  did  not  show  that  the  improve- 
ment was  a  different  improvement  from  that  authorized 
by  the  ordinance,  and  the  objections  sustained  could  not 
be  made  on  application  for  judgment  after  the  work  was 
completed  and  accepted. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded.  Beversed  and  remanded. 

Magruder  and  Hand,  JJ.,  dissenting. 
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Daniel  Watson 

V. 

Jules  P.  Roth,  Special  Admr. 
Opinion  filed  June  19, 1901—Eehearing  denied  October  10, 1901. 

1.  Special  iNTERROCATORiES^w^en  ansvjer  relates  to  ultimate  facL 
In  an  action  to  recover  money  loaned  by  the  defendant,  as  agent 
for  plaintiflf'8  intestate,  to  insolvent  parties,  where  the  issues  are 
the  existence  of  a  promise  or  duty  on  the  part  of  the  defendant  to 
use  due  care  in  making  the  loan  and  his  failure  to  exercise  such 
care,  the  answer  "no"  to  the  special  interrogatory  "was  Daniel 
Watson  [the  defendant]  reasonably  prudent  and  careful  in  making 
the  loan  in  question?"  is  not  objectionable  as  relating  to  an  evi- 
dentiary and  not  an  ultimate  fact. 

2.  Principal  and  agent — agent  to  loan  money  must  exercise  reason- 
able  care,  A  banker  engaged  in  loaning  money  as  agent  for  a  cus- 
tomer must  use  the  ordinary  care  and  prudence  common  to  bankers 
to  guard  against  loaning  the  money  to  insolvent  parties. 

WaJtson  V.  Both,  91  IlL  App.  Ill,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  P.  Bookwalter, 
Judge,  presiding. 

H.  M.  Steely,  and  O.  M.  Jones,  for  appellant. 


Penwell  &  LiNDLEY,  and  S.  A.  Bristow,  for  appel- 


lee. 


Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  suit,  as  administrator  of  the 
estate  of  Nancy  A.  Gilbert,  in  the  circuit  court  of  Ver- 
milion county,  against  appellant,  to  recover  $3000  loaned 
by  appellant,  as  the  agent  of  said  Nancy  A.  Gilbert,  to 
Dwiggins  Bros.  The  original  declaration  consisted  of 
the  common  counts,  but  on  the  trial  the  plaintiff  was  per- 
mitted to  add  three  special  counts  charging  the  defendant 
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with  negfligence  in  making*  the  loan  to  Dwiggins  Bros., 
who  were  alleged  to  have  been  insolvent,  by  means 
whereof  the  money  loaned  was  lost.  The  defendant's 
pleas  were  the  general  issue  and  what  his  counsel  call  a 
plea  of  tender.  Issue  was  joined  on  the  plea  of  the  gen- 
eral issue  and  replications  were  filed  to  the  plea  of  ten- 
der traversing  its  allegations.  On  the  trial  there  was  a 
verdict  for  the  plaintiff  for  $3000,  upon  which  judgment 
was  entered.  The  Appellate  Court  aflftrmed  the  judgment 
on  appeal,  and  this  further  appeal  was  prosecuted. 

The  plea  of  tender  alleged  that  the  defendant  had  in 
his  hands,  as  assets  belong-ing  to  the  estate  of  Nancy  A. 
Gilbert,  only  the  note  of  Dwiggins  Bros,  for  $3000,  given 
for  the  money  loaned,  and  two  other  notes  described  in 
the  plea,  and  $2097.20  in  cash,  which  he  had  offered  to 
the  plaintiff  and  brought  into  court.  At  the  trial  the 
court  permitted  the  plaintiff  to  reject  the  note  of  Dwig- 
gins Bros,  which  was  the  subject  of  the  suit,  and  to  ac- 
cept the  other  notes  and  money,  and  to  this  ruling  the 
defendant  excepted.  It  is  claimed  that  plaintiff  could 
not  accept  part  of  the  tender  and  refuse  to  accept  the  re- 
mainder. The  two  notes  and  the  balance  in  cash  which 
were  brought  into  court  with  the  Dwiggins  note  were  not 
in  any  way  connected  with  the  subject  matter  of  the  suit. 
There  was  no  controversy  between  the  parties  as  to  those 
notes  and  that  money,  but  they  were  separate  and  dis- 
tinct items  of  property  conceded  to  belong  to  the  plaintiff. 
No  authority  is  cited  in  support  of  the  rule  contended  for, 
and  no  reason  is  given  why  the  defendant  could  make  the 
acceptance  of  the  other  notes  and  money  conditional  up- 
on the  acceptance  of  the  Dwiggins  note  which  had  been 
repudiated  and  rejected  by  the  plaintiff.  We  do  not  see 
how  the  rule  that  a  legal  tender  in  satisfaction  of  an 
alleged  indebtedness  must  be  accepted  or  refused  as  a 
whole  can  be  applied  here,  and  there  was  no  error  in  the 
court  allowing  the  plaintiff  to  take  the  notes  and  money 
conceded  to  belong  to  him  and  not  connected  with  the 
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litigation,  without  compelling  him  to  take  the  note  which 
was  in  dispute. 

It  is  also  contended  that  there  was  a  variance  between 
the  allegations  and  the  proof,  because  the  declaration 
alleged  a  special  promise  by  the  defendant  to  Nancy  Gil- 
bert to  use  reasonable  care  and  diligence  in  loaning  her 
money,  while  the  evidence  tended  to  establish  facts  from 
which  the  law  would  imply  a  promise  or  duty  to  use  such 
care  and  diligence.  The  question  sought  to  be  raised  was 
not  presented  in  the  trial  court  either  by  objection  to  the 
evidence  when  offered,  or  motion  to  exclude  it,  or  in  any 
other  way.  The  trial  court  did  not  pass  upon  the  ques- 
tion of  a  variance,  and  there  is  no  ruling  on  the  subject 
in  the  record.  If  there  is  any  force  in  the  argument,  the 
question  is  not  open  to  review  here.  Libby^  McNeill  d 
Libby  v.  Scherman^  146  111.  540. 

The  next  complaint  is,  that  the  court  gave  to  the 
jury,  at  the  request  of  plaintiff,  the  following  special  in- 
terrogatory: "Was  Daniel  Watson  reasonably  prudent 
and  careful  in  making  the  loan  in  question  to  Dwiggins 
Bros.?"  The  answer  was  "No."  The  objection  made  is, 
that  the  interrogatory  relates  to  and  calls  only  for  an 
answer  as  to  an  isolated  evidentiary  fact  and  not  to 
any  ultimate  fact  in  the  case.  Under  the  issues  formed, 
the  existence  of  the  promise  or  duty,  the  insolvency  of 
Dwiggins  Bros,  and  the  want  of  reasonable  care  and  dili- 
gence on  the  part  of  the  defendant  were  ultimate  facts 
affirmed  by  the  plaintiff  and  denied  by  the  defendant. 
The  question  submitted  related  to  one  of  these  ultimate 
facts  upon  which  the  rights  of  the  parties  depended.  It 
was  one  of  the  ultimate  facts  in  issue,  and  there  was  no 
error  in  submitting  it.  The  answer  was  consistent  with 
the  general  verdict. 

The  court  refused  to  give  an  instruction  requested 
by  the  defendant,  stating  that  if  the  jury  believed  that 
Dwiggins  Bros,  had  been  adjudged  bankrupts,  then  be- 
fore the  plaintiff  could  recover  he  must  show  that  he  had 


Digitized  by 


Google 


OeL'OlJ  Watson  v.  Roth.  385 

proved  his  claim  against  the  estate  of  Dwiggins  Bros, 
and  realized  all  that  was  possible  thereon  from  said  es- 
tate, so  as  to  fix  the  amount  of  damages  or  the  amount 
due  him.  It  is  argued  that  the  amount  of  loss  not  having 
been  ascertained,  the  suit  is  premature  and  could  not  be 
maintained,  and  that  until  the  estate  of  the  bankrupts 
should  be  settled  there  could  be  no  determination  of  the 
plaintiff's  damages.  There  was  neither  pleading  nor  evi- 
dence upon  which  to  base  the  instruction.  One  of  the 
I^wiggins  brothers  incidentally  stated  in  his  testimony 
that  he  had  been  declared  bankrupt;  but  what  had  been 
done,  if  anything,  in  that  proceeding,  or  what,  if  any- 
thing, would  be  paid  upon  the  indebtedness  of  Dwiggins 
Bros.,  in  no  way  appeared.  The  plaintiff  claimed  that 
the  defendant,  as  Mrs.  Gilbert's  agent,  had  so  negligently 
performed  his  duty  that  plaintiff  was  not  bound  to  accept 
the  Dwiggins  note  and  he  had  refused  to  receive  it.  The 
note  had  not  been  in  the  possession  of  the  plaintiff,  and 
he  had  done  nothing  in  affirmance  or  ratification  of  the 
loan.  If,  under  any  circumstances,  a  plaintiff  would  be 
bound  to  pursue  the  estate  of  a  bankrupt  and  recover 
what  could  be  obtained  in  that  way,  there  was  no  such 
duty  here. 

Objection  is  made  to  instructions  given  at  the  request 
of  plaintiff,  on  the  ground  that  they  ignored  the  defense 
that  Mrs.  Gilbert  authorized  or  instructed  the  defendant 
to  loan  the  money  in  question  to  Dwiggins  Bros.  The 
defendant  is  a  banker  doing  business  at  Rossville,  and 
Mrs.  Gilbert  was  his  customer.  She  had  been  sick  and 
had  been  in  Florida,  and  had  gone  to  California  in  the 
fall  of  1896,  where  she  remained.  The  loan  was  made 
on  June  20, 1898.  The  alleged  defense  which,  it  is  said, 
the  instructions  ignored,  rested  only  on  the  tejstimony  of 
Alvin  W.  Gilbert  and  a  letter  of  Mrs.  Gilbert.  Alvin  W. 
Gilbert  testified  that  in  the  fall  of  1896,  before  Mrs.  Gil- 
bert left  for  California,  she  spoke  to  the  defendant  at  the 
house  of  the  witness  about  the  loan  of  some  money  that 
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would  be  paid  in  shortly.  She  asked  defendant  if  he  had 
any  person  in  view,  and  he  said  he  did  not  know  of  any 
one  then  unless  it  was  the  Dwiggins  brothers,  who  had 
spoken  to  him  about  money.  He  said  that  Charles  Dwig- 
gins  sold  a  farm  and  came  there  and  put  it  in  the  store 
and  he  considered  them  good,  and  she  said  she  thought 
they  were  and  she  knew  them.  She  said  she  guessed 
they  were  all  right  and  he  could  loan  it.  The  letter  was 
written  from  California  to  defendant,  dated  June  11,  1897, 
in  which  Mrs.  Gilbert  said:  **You  can  let  Mr.  D Wiggins 
have  that  money  when  it  is  paid  in,  if  he  still  wants  it." 
This  evidence  was  all  there  was  tending  to  show  that 
defendant  was  merely  following  the  directions  of  Mrs. 
Gilbert.  The  letter  was  written  more  than  a  year  before 
the  loan,  and  the  conversation  was  many  months  previ- 
ous to  the  letter.  If  it  could  be  said  that  the  evidence 
fairly  tended  to  establish  the  alleged  defense,  it  was  pre- 
sented to  the  jury  by  an  instruction  that  if  Nancy  Gil- 
bert, either  in  person  or  by  letter,  authorized  or  instructed 
the  defendant  to  loan  the  money  to  Dwiggins  Bros,  or  to 
Mr.  Dwiggins,  one  of  the  firm,  and  did  not  require  sure- 
ties upon  the  note,  he  would  have  the  right  to  loan  the 
money  to  such  person  or  persons  without  security  and 
would  not  be  responsible  to  Mrs.  Gilbert  or  the  plaintiff 
for  the  loss  sued  for.  The  instructions  given  at  the  in- 
stance of  plaintiff  did  not  direct  a  verdict  upon  finding 
the  facts  according  to  plaintiff's  theory,  but  they  made 
no  reference  to  the  question  whether  defendant  made  the 
loan  by  direction  of  Mrs.  Gilbert.  Taking  the  instruc- 
tions together,  they  are  not  of  such  a  character  as  to 
mislead  the  jury  upon  the  question  whether  the  defend- 
ant was  merely  carrying  out  instructions.  The  court  re- 
fused some  instructions  on  the  question  of  the  liability 
of  the  defendant  if  the  evidence  showed  that  he  used 
such  care  as  a  reasonably  prudent  person  would  have 
used  and  exercised  in  making  the  loan,  but  the  principle 
contained  in  them  was  sufficiently  covered  by  the  first 


Digitized  by 


Google 


Oci.  '01.]  Watson  v.  Roth.  387 

and  second  instructions  given  at  the  request  of  defend- 
ant. We  find  no  error  in  the  rulings  on  the  instructions. 
Defendant  made  his  motion  for  a  new  trial,  which  was 
overruled  November  23,  1899.  He  excepted  to  the  ruling-, 
and  judgment  was  entered  against  him  for  $3000  and  costs 
of  suit,  to  which  judgment  he  excepted  and  from  which 
he  prayed  an  appeal.  On  December  9,  1899,  he  made  a 
motion  to  set  aside  the  former  order  and  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence.  This  mo- 
tion was  overruled,  and  defendant  excepted.  On  the  hear- 
ing of  the  motion,  defendant  showed  by  affidavits  that 
after  judgment  was  entered  he  found  a  letter  from  Mrs. 
Gilbert  to  him,  written  from  Los  Angeles,  California,  and 
dated  May  9, 1898,  as  follows: 

''Mr.  D.  Watson: 

**Dear  Sir— I  received  your  letter  of  march  the  28  i  was  glad 
to  hear  you  was  all  well  I  was  in  hopes  Mr.  Cadwalder  would 
keepe  that  money  but  if  you  dont  get  that  farm  loan  I  think 
you  had  better  let  Mr.  Dwiggins  have  it  I  wrote  to  the  foulks 
about  him  &  they  say  he  is  all  right  I  see  that  he  is  running 
that  big  store  there  yet.  keepe  it  out  on  as  long  time  as  you 
can  there  is  so  many  bank  robbers  &  you  cant  tell  how  soon 
they  will  strike  Rossvill." 

The  affidavit  of  defendant  shows  that  he  kept  his  cor- 
respondence at  the  bank  and  made  repeated  and  diligent 
searches  for  the  letter  in  all  places  where  his  correspond- 
ence or  papers  were  usually  kept  and  where  he  thought 
the  letter  could  possibly  be,  but  was  unable  to  find  it  and 
believed  it  to  be  lost;  that  after  the  judgment  his  foster- 
daughter  reminded  him  of  the  fact  that  he  had  given  her 
a  letter  from  Mrs.  Gilbert  containing  flower  seed  for  her, 
which  had  been  placed  with  rubbish  in  the  garret  of  his 
residence,  and  that  search  was  made  for  the  letter  and 
it  was  then  found.  We  think  the  affidavit  showed  that 
the  evidence  could  not  have  been  discovered  before  the 
trial  by  the  exercise  of  proper  diligence,  but  we  do  not 
think  that  it  fulfills  the  further  requirement  that  it  would 
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probably  change  the  result  if  a  new  trial  should  be 
granted.  It  shows  that  Mrs.  Gilbert  had  made  some  in- 
quiry of  other  parties  concerning  Mr.  Dwiggins  and  had 
been  informed  that  he  was  all  right,  but  the  defendant's 
affidavit  shows  that  he  did  not  understand  the  letter  as 
directing  the  loan  to  be  made  to  Dwiggins  Bros,  on  her 
judgment,  for  he  afterward  wrote  her,  on  June  7,  1898, 
that  he  failed  to  make  collections  in  time  to  secure  the 
farm  loan,  and  if  an  opportunity  did  not  present  itself 
between  that  time  and  July  he  should  invest  the  money 
in  B.  and  L.  orders  bearing  seven  per  cent,  which  he 
considered  safe.  The  evidence  at  the  trial  established 
beyond  question  that  the  Dwiggins  brothers  were  heavily 
involved  when  the  loan  was  made;  that  they  did  business 
with  the  defendant,  and  that  he  was  well  aware  of  such 
facts  that  no  prudent  business  man  would  have  loaned 
the  amount  of  money  he  did  without  security  upon  a  com- 
mon note  due  in  two  years  after  its  date.  They  were 
running  a  store  and  their  indebtedness  was  about  $24,400, 
$9000  of  which  was  due  to  the  defendant.  He  probably 
did  not  know  of  $5000  of  the  indebtedness,  but  he  knew 
that  they  owed  over  $19,000  and  that  they  were  not  worth 
enough  above  their  indebtedness  to  justify  such  a  loan. 
He  could  not  have  regarded  the  loan  other  than  as  a  pre- 
carious one,  and  the  money  obtained  from  it  was  applied 
upon  an  indebtedness  due  him  or  for  which  he  was  liable. 
He  certainly  knew  that  if  Mrs.  Gilbert  was  aware  of  these 
facts  she  would  not  make  the  loan,  and  if  the  letter  were 
in  evidence  we  cannot  say  that  a  jury  would  probably 
believe  that  a  reasonably  prudent  and  careful  man,  act- 
ing for  another  and  situated  as  the  defendant  was,  would 
have  made  the  loan.  It  was  his  duty  to  exercise  the  or- 
dinary care  and  prudence  common  to  bankers  in  making 
the  loan,  and  as  we  do  not  regard  it  probable  that  the 
newly  discovered  evidence  would  change  the  result,  it 
was  not  ground  for  setting  aside  the  judgment  and  grant- 
ing a  new  trial. 
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The  substantial  questions  upon  the  merits  of  the  case 
are  questions  of  fact,  upon  which  the  judgment  of  the 
Appellate  Court  is  final,  and  we  find  no  error  in  the  rec- 
ord justifying  the  reversal  of  the  judgment.  The  judg- 
ment  is  therefore  affirmed.  judgment  affirmed. 


G.  R.  Hawkins  et  al. 

V. 

Anda  p.  Burwell. 


Opinion  filed  June  19, 1901—Behearing  denied  October  10, 1901,  ^^ 

|ll2a 
Appeals  and  errobs— ^no  appeal  lies  from  order  refusing  to  dissolve 
injunction  in  vacation.  No  appeal  lies  from  an  order  of  a  circuit 
judge  gxanting-  or  refusing  to  dissolve  an  injunction  in  vacation, 
since  the  act  of  June  14, 1887,  allowing  appeals  from  interlocutory 
orders,  applies  only  to  orders  entered  in  term  time. 
Burwell  v.  Hawkins,  92  111.  App.  469,  reversed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Moultrie  county;  the  Hon.  W.  G.  Cochran, 
Judge,  presiding. 

J.  E.  Jennings,  and  Frank  Spitler,  for  plaintiffs  in 
error. 

R.  M.  Peadro,  and  M.  A.  Mattox,  for  defendant  in 
error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

On  June  18, 1900,  in  vacation,  Hon.  W.  G.  Cochran,  one 
of  the  judges  of  the  sixth  circuit,  upon  the  application 
of  the  plaintiffs  in  error,  in  a  cause  in  chancery  then 
pending  in  the  circuit  court  of  Moultrie  county,  made 
an  order  for  a  preliminary  injunction  restraining  defend- 
ant In  error  from  sitting  in  the  city  council  of  the  city 
of  Sullivan  as  a  member  thereof,  and  from  acting  as  an 
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alderman  of  the  third  ward  of  said  city,  and  from  voting 
as  a  member  of  said  council,  and  from  taking  any  part 
in  the  proceedings  of  the  council  or  standing  committees 
thereof,  until  the  further  order  of  the  court.  On  Septem- 
ber 7, 1900,  in  vacation,  said  judge  overruled  the  motion 
of  the  defendant  in  error  to  dissolve  said  injunction.  To 
reverse  the  orders  granting  said  injunction  and  refusing 
to  dissolve  the  same  the  defendant  in  error  prosecuted 
an  appeal  to  the  Appellate  Court  for  the  Third  District, 
which  court,  after  overruling  a  motion  to  dismiss  said 
appeal  for  want  of  jurisdiction,  reversed  said  cause  with- 
out remanding  the  same,  from  which  judgment  of  reversal 
the  plaintiffs  in  error  have  prosecuted  this  writ  of  error, 

The  Appellate  Court  erred  in  overruling  the  motion 
of  plaintiffs  in  error  to  dismiss  said  appeal.  The  right 
of  appeal  can  be  exercised  only  when  conferred  by  stat- 
ute, and  there  is  no  statute  in  force  in  this  State  allow- 
ing appeals  from  the  orders  of  circuit  judges  granting 
or  refusing  to  dissolve  injunctions  in  vacation.  In  Oreve 
V.  Goodson,  142  111.  355,  we  say:  "The  right  of  appeal  is 
purely  a  statutory  one,  and  there  is  no  provision  of  our 
statute  allowing  appeals  from  the  orders  of  circuit  judgfes 
granting  or  dissolving  injunctions  in  vacation.  The  or- 
der, in  such  case,  is  not  the  judgment  or  decree  of  a  court, 
but  only  the  order  of  an  officer  of  a  court  made  by  virtue 
of  a  statute  conferring  certain  powers  upon  judges  of 
circuit  courts  in  vacation."  The  act  of  June  14,  1887, 
allowing  appeals  from  interlocutory  orders,  applies  only 
to  orders  entered  in  term  time,  and  not  to  orders  entered 
in  vacation. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  cause  remanded  to  that  court,  with  directions  to 
dismiss  the  appeal. 

Reversed  and  remanded^  with  directions. 
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RoLLiN  Mathewson,  Exi\  et  al. 

V. 

George  P.  Davis  et  al 

Opinion  filed  June  19^  1901 — Behearing  denied  October  10, 1901. 

1.  Trusts— tc/ien  trustee  is  not  chargeable  vfith  interest.  Where  the 
only  duty  of  one  receiving  a  deposit  of  money  on  trust  is  to  be 
always  ready  to  pay  it  over  whenever  the  beneficiary  is  entitled 
to  it,  he  is  not  ordinarily  chargeable  with  interest. 

2.  Same— when  mingling  of  trust  funds  does  not  create  liability  for  in- 
terest. One  who  receives  money  under  an  agreement  to  pay  the  same 
over  to  a  party  when  the  title  to  certain  property  should  be  cleared, 
is  not  liable  for  interest  before  such  title  is  clear,  although  he  de- 
posited the  money,  with  other  funds,  in  his  own  name,  where  it  ap- 
pears there  never  was  a  time  after  the  deposit  was  made  that  his 
check  for  the  amount  would  not  have  been  honored  by  the  bank 
where  the  money  was  deposited.    (Magrudeb,  J.,  dissenting.) 

3.  Same— when  executors  are  chargeable  with  in,terest  for  withholding 
trust  fund.  Executors  are  chargeable  with  interest  upon  a  fund 
which  was  held  by  their  testator,  to  be  paid  over  by  him  to  a  cer- 
tain party  as  soon  as  the  title  to  certain  land  was  perfected,  where, 
though  the  title  to  such  land  was  perfected  by  limitation  soon  after 
their  testator's  death,  they  refused  to  pay  over  the  money  until 
deeds  were  made  or  some  proceeding  was  had  to  perfect  the  title; 
but  such  action  is  not  ground  for  compounding  interest. 

4.  SAME—^uity  will  not  compound  interest  except  in  a  case  of  gross 
delinquency.  A  court  of  equity  has  power  to  compound  interest  an- 
nually or  at  shorter  periods,  according  to  the  delinquency  of  the 
trustee;  but  interest  will  not  be  compounded  except  in  cases  of 
gross  delinquency. 

Mathewson  v.  Davis^  91  111.  App.  153,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding. 

Ralph  P.  Potter,  for  appellants: 

Trustees,  and  others  sustaining  a  fiduciary  and  con- 
fidential relation,  cannot  deal  on  their  own  account  with 
the  thing  or  the  person  falling  within  that  trust  relation- 
ship.    And  it  avails  nothing  that  the  intentions  of  the 
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trustee  are  honest.  Tfiorp  v.  McCuUum,  1  Gilm.  625;  Dennis 
V.  McCagg,  32  111.  445;  Miles  v.  Wheeler,  43  id.  126;  Michaud 
V.  Oirody  4  How.  503. 

Executors  are  charged  with  the  administration  of  a 
trust  of  which  their  testator  was  trustee,  on  its  original 
terms.  1  Perry  on  Trusts,  sees.  264,  343,  and  cases  cited; 
DePeyster  v.  Ferrers,  11  Paige's  Ch.  13;  Schenck  v.  SchencKs 
Exrs.  16  N.  J.  Eq.  174;  Seymour  v.  Freer,  8  Wall.  218. 

A  trustee  or  other  fiduciary  must  not  mingle  trust 
funds  with  his  own,  and  is  prohibited  from  gaining  any 
advantage  to  himself  from  the  use  of  the  fund.  1  Perry 
on  Trusts,  sees.  447,  454;  2  Pomeroy's  Eq.  Jur.  sees.  1076, 
1077;  Seymour  v.  Freer,  8  Wall.  218. 

When  a  trustee  or  other  fiduciary  uses  trust  funds  in 
his  personal  business,  all  profits  from  such  use  belong  to 
the  beneficiary.  2  Pomeroy's  Eq.  Jur.  sees,  1052,  1075; 
1  Perry  on  Trusts,  sees.  427,  429;  Barney  v.  Saunders,  16 
How.  543;  2  Story's  Eq.  Jur.  sec.  1276. 

Where  trust  funds  are  used  in  the  personal  business 
of  the  trustee  and  no  account  of  profits  is  rendered,  the 
beneficiary  is  entitled  to  interest  with  annual  rests,  for 
the  burden  of  proof  is  on  the  trustee  to  show  that  he  has 
made  no  profits  or  received  no  benefits  from  the  money; 
and  if  he  refuses  to  account  or  show  the  amount  of  profit 
received  the  court  will  give  compound  interest,  in  order 
that  it  may  be  certain  that  the  cestui  que  trust  gets  the 
profits  from  the  trade  or  business  in  which  the  trustee 
has  employed  the  money.  1  Perry  on  Trusts,  sec.  271; 
Ogden  v.  Larrabee,  57  111.  398;  Eurd  v.  Goodrich,  59  id.  450; 
Asay  V.  Allen,  124  id.  391;  White  v.  Sherman,  168  id.  604. 

John  E.  &  Mayne  Pollock,  for  appellees: 
The  complainants  in  this  cause  ask  for  an  accounting 
of  a  matter  which  has  negligently  been  let  run  for  over 
thirty  years,  when  the  lapse  of  time,  which  has  carried 
with  it  the  life  and  memory  of  witnesses,  makes  it  now 
impossible  to  render  any  account.     Under  these  circum- 
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stances  they  are  precluded  by  their  laches  from  having 
an  acconnt  in  respect  to  the  interest  on  this  money.  Ood- 
den  V.  Kimmell,  99  U.  S,  201;  12  Am.  &  Eng.  Ency.  of  Law, 
550;  Lyon  v.  Cfiase^  51  Barb.  13;  Dickerman  v.  Burgess,  20 
111.  266;  Ellison  v.  Moffatt,  1  Johns.  Ch.  47;  Ll(yyd  v.  Kirk- 
wood,  112  111.  339. 

The  only  duty  of  Judgfe  Davis  or  his  representatives 
in  this  case  was  to  have  the  money  always  ready  at  their 
command  when  it  should  be  legally  demanded  of  them, 
and  under  such  circumstances  they  are  not  to  be  held 
accountable  for  interest.    Meek  v.  Allison,  67  111.  46. 

The  deposit  of  this  money  in  Judge  Davis'  individual 
name  is  not  sufficient  to  charge  him  with  interest  on  the 
same.   Estate  of  Schofleld,  99  111.  513. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  case  is  over  the  question 
whether  appellees,  as  executors  of  the  will' of  David 
Davis,  deceased,  are  liable  to  appellants  for  interest  up- 
on a  sum  of  money  deposited  with  said  David  Davis  to 
be  held  by  him  until  the  title  to  a  tract  of  land  should 
be  perfected,  and  if  liable  for  interest,  for  what  period  it 
shall  be  charged,  and  whether  it  ought  to  be  compounded. 

In  the  year  1865  Brockholst  Mathewson,  of  Johnston, 
Rhode  Island,  was  the  owner  of  eighty  acres  of  land  in 
Christian  county,  in  this  State.  David  Davis,  of  Bloom- 
ington,  had  sustained  some  business  relations  with  Math- 
ewson, and  through  his  agency  a  contract  for  the  sale  of 
the  land  was  made  to  William  A.  Goodrich.  Mathewson 
died  before  a  deed  was  executed,  giving  all  his  property 
by  will  to  his  brothers,  George  and  Rollin  Mathewson, 
who  were  named  executors  of  the  will.  George  Mathew- 
son died  before  the  testator,  and  Rollin  Mathewson  was 
the  sole  executor.  The  deed  could  not  be  obtained  from 
the  heirs  of  George  Mathewson,  and  on  February  13, 1867, 
Judge  Davis  wrote  to  Rollin  Mathewson,  the  executor,  as 
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follows:  "The  land  is  unoccupied  and  can't  be  protected 
unless  a  written  contract  is  given  to  Mr,  Goodrich  recit- 
ing the  payment  of  money  and  that  the  deed  will  be  made 
as  soon  as  it  can  be  done.  This  you  can  execute  by 
sigpiing,  sealing  and  acknowledging  as  executor  of  your 
brother's  will.  I  will  get  the  money  from  Goodrich  and 
retain  it  until  the  title  is  perfected,  when  I  deliver  him 
such  a  contract  or  bond  for  the  deed.  I  have  paid  the 
taxes  for  many  years  for  your  brother  at  his  request  and 
am  continuing  to  pay  them.  Be  good  enough  to  make 
out  such  a  contract  and  enclose  it  to  me.  Goodrich  will 
not  hold  his  offer  good  much  longer.  Of  course,  I  wish 
to  be  refunded  the  money  I  have  paid  for  taxes,  but  I  want 
to  get  rid  of  the  matter  also.  I  have  kept  the  business 
in  charge  for  your  brother  on  account  of  my  old  business 
relations  with  him.  I  can  deposit  the  money  in  bank 
where  I  live,  to  await  the  transmission  of  your  deed. 
This  letter  is  written  in  presumption  that  you  cannot 
now  perfect  the  title." 

On  May  28,  1867,  Judge  Davis  received  |880,  the  pur- 
chase price  of  the  land,  to  hold  the  same,  as  proposed  in 
his  letter,  until  the  title  should  be  perfected  in  the  pur- 
chaser, William  A.  Goodrich.  The  money  was  deposited 
by  Judge  Davis  to  his  credit  in  his  own  account  at  the 
First  National  Bank  of  Bloomington,  and  the  taxes  re- 
ferred to  in  his  letter,  which  he  had  paid,  amounted  to 
$51.28.  William  A.  Goodrich  went  into  immediate  pos- 
session upon  his  purchase  and  afterwards  sold  the  land 
to  H.  L.  Vandeveer,  who  conveyed  it  to  E.  A.  Vandeveer. 
Said  William  A.  Goodrich  or  the  said  grantees  have  ever 
since  had  possession  of  the  land  and  received  the  rents 
and  profits  thereof.  The  money  remained  on  deposit  with 
Judge  Davis  according  to  the  agreement,  and  nothing 
was  done  towards  perfecting  the  title  or  making  the 
deed.  The  only  thing  that  appears  to  have  been  done 
up  to  about  the  time  of  the  death  of  Judge  Davis,  in 
the  year  1886,  was  that  Eollin  Mathewson  wrote  him, 
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inquiring^  about  the  matter,  early  in  1871,  and  afterward 
Davis  replied  that  if  he  would  have  the  deed  made  for 
the  premises  and  sent  to  him  he  would  bring^  the  matter 
to  a  close.  No  deed  was  made,  and  the  executor  left  the 
money  on  deposit  with  Judg^e  Davis,  as  before. 

Jud^e  Davis  died  on  June  26,  1886,  leaving  a  will,  of 
which  the  appellees  are  surviving  executors.  From  the 
death  of  Judge  Davis  a  correspondence  was  kept  up  be- 
tween his  executors  and  Rollin  Mathewson,  the  executor 
of  Brockholst  Mathewson,  in  which  the  latter  sought  to 
secure  payment  of  the  money.  No  deed  had  been  made, 
but  the  executors  of  Judge  Davis  admitted  that  the  Stat- 
ute of  Limitations  had  perfected  the  title  to  the  land, 
after  twenty  years'  possession,  in  Groodrich  and  his  gran- 
tees. They  acknowledged  that  Goodrich  had  paid  for 
the  land  and  that  he  and  his  grantees  had  been  in  posses- 
sion over  twenty  years  and  had  put  on  valuable  improve- 
ments, and  that  the  title  was  perfect,  but  they  insisted 
on  having  some  proceeding  in  chancery  or  a  deed  from 
all  the  heirs  of  Brockholst  Mathewson,  and  refused  to 
pay  over  the  money  without  having  the  title  perfected  by 
such  proceeding  or  deed.  The  correspondence  continued, 
Rollin  Mathewson  insisting  upon  payment,  and  in  1897 
Goodrich  and  the  present  owner  released  all  claim  to  the 
purchase  price.  A  satisfactory  conveyance  was  made  to 
E.  A.  Vandeveer,  the  owner  of  the  land.  This  suit  was 
then  commenced  by  the  filing  of  a  bill  by  Rollin  Mathew- 
son in  his  own  right  and  as  executor,  and  by  the  heirs 
of  George  Mathewson,  the  appellants,  against  the  ex- 
ecutors of  Judge  Davis,  appellees,  for  an  accounting  and 
payment  of  the  fund,  with  interest,  and  for  general  re- 
lief. The  cause  was  referred  to  a  master  in  chancery, 
who  took  the  evidence  and  reported,  recommending  a 
decree  for  $828.72, — the  amount  of  the  deposit  less  the 
taxes, — and  also  for  interest  on  said  sum  at  six  per  cent 
for  six  years,  five  months  and  seven  days.  The  master 
stated  that  he  arrived  at  this  period  for  which  interest 
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was  charged  by  taking^  the  pass-books  of  Judge  Davis  in 
his  account  with  the  First  National  Bank,  and  when  the 
account  was  balanced  on  the  pass-book  and  showed  a 
balance  of  less  than  the  amount  of  the  fund  he  took  the 
period  up  to  the  next  balancing  when  the  balance  was 
more  than  that  sum.  Adding  these  periods  together  dur- 
ing the  thirty-three  years  that  the  money  had  been 
deposited,  they  amounted  to  six  years,  five  months  and 
seven  days.  The  circuit  court  sustained  an  exception  to 
the  report  on  the  subject  of  interest,  and  held  that  ap- 
pellees were  not  liable  for  any  interest,  and  entered  a 
decree  for  $828.72  against  them,  with  the  costs  of  the 
proceeding.  The  Appellate  Court  for  the  Third  District 
reversed  the  decree  of  the  circuit  court  and  sustained  the 
report  of  the  master,  and  directed  the  circuit  court  to 
enter  a  decree  for  the  sum  recommended  by  the  master, 
$1145.72,  with  interest  on  the  principal  sum  from  the  date 
of  the  master's  report  at  six  per  cent,  and  all  the  costs 
except  such  as  were  made  by  improper  joinder  of  the 
other  appellants  with  the  executor  as  complainants. 

The  claim  of  appellants  is,  that  they  are  not  only  en- 
titled to  the  fund  which  Judge  Davis  received  under  the 
agreement  to  hold  and  pay  over  to  them  when  they  should 
make  the  title  perfect,  and  which  fund  passed  to  his 
executors,  but  also  interest  thereon  from  May  28,  1867, 
and  that  such  interest  should  be  compounded  at  the  legal 
rate,  with  annual  rests.  The  basis  of  this  claim  is,  that 
it  was  a  violation  of  the  trust  by  Judge  Davis  to  deposit 
the  money  with  his  other  funds  in  his  own  name;  that 
he  thereby  became  liable  to  pay  interest  on  the  fund,  and 
that  appellees  must  therefore  pay  interest  from  the  date 
when  Judge  Davis  converted  the  fund  to  his  own  use  by 
depositing  it  to  his  personal  account.  It  is  not  claimed 
that  it  was  the  duty  of  Judge  Davis  to  invest  the  fund 
or  to  make  it  bear  income  for  the  benefit  of  appellants 
or  any  other  person,  and  it  is  clear  that  his  only  duty 
was  to  have  the  money  ready  to  be  paid  over  when  the 
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title  should  become  perfect  and  it  should  be  called  for. 
Judge  Davis  was  a  very  large  stockholder  in  the  First  Na- 
tional Bank  and  generally  had  a  large  deposit  of  money 
to  his  credit,  and  there  was  never  a  time  after  the  fund 
was  deposited  with  him  that  his  check,  or  that  of  his 
executors,  for  the  amount  would  not  have  been  paid. 
Deposits  in  the  bank  were  very  largely  in  excess  of  the 
amount  during  a  long  period  of  years  and  only  fell  below 
it  a  few  times,  and  there  is  no  evidence  that  Judge  Davis 
or  his  executors  did  not  at  all  times  have  the  amount  of 
money  on  hand  to  meet  the  obligation.  In  any  view  of 
the  law,  the  theory  adopted  by  the  master  and  approved 
by  -the  Appellate  Court  was  improper  and  illogical.  If 
appellants'  contention  is  correct,  and  Judge  Davis  be- 
came liable  for  interest  because  he  mingled  the  fund  with 
his  other  moneys  and  thereby  converted  it  to  his  use,  it 
would  not  relieve  him  or  his  estate  from  the  liability  be- 
cause he  was  a  man  of  wealth  or  because  his  estate  was 
sufficient  to  re-pay  the  money.  The  fact  that  he  had  a 
large  bank  account  would  make  no  difference,  and  afford 
no  ground  for  relieving  him  from  interest  when  the  ac- 
count was  large  and  requiring  him  to  pay  it  when  the 
account  was  small.  The  fact  of  the  balance  in  the  First 
National  Bank  would  not  show  that  Judge  Davis  or  his 
executors  did  not  have  money  on  hand  to  answer  the 
obligation,  and  if  it  had  been  shown  that  Judge  Davis  or 
his  executors  had  no  other  money,  the  pass-book  did  not 
show  the  amount  in  the  bank  except  on  certain  specified 
days  from  five  to  six  months  apart.  The  master  assumed 
that  if  the  balance  was  less  than  the  sum  on  a  certain 
da}^  it  remained  so  until  the  next  balance,  several  months 
afterward,  although  the-books  showed  large  deposits  im- 
mediately after  such  balance  was  struck. 

We  are  of  the  opinion,  however,  that  neither  Judge 
Davis  nor  his  estate  became  liable  to  appellants  for  in- 
terest, under  the  facts  of  this  case,  until  appellants  be- 
came entitled  to  the  money,  under  the  agreement,  by  the 
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title  becoming  perfect.  Generally,  the  fund  in  the  hands 
of  a  trustee  is  to  be  loaned  or  invested,  so  that  it  shall 
produce  income  for  some  beneficiary.  Generally,  it  is  the 
duty  of  the  trustee  to  use  diligence  that  the  trust  prop- 
erty may  increase  or  produce  income  for  the  beneficiary 
entitled  to  such  income  or  accumulation.  If  the  trustee 
lets  money  remain  in  his  hands  unproductive,  or  if  he 
converts  it  to  his  own  use,  he  is  liable  for  interest.  In 
this  case  the  deposit  was  under  an  express  agreement, 
and  it  was  not  permanent  in  its  nature  but  for  a  purely 
temporary  purpose,  and  Judge  Davis  was  liable  to  be 
called  upon  for  the  fund  any  day.  If  the  title  to  the  land 
should  not  be  perfected  the  money  would  never  become 
the  property  of  appellants,  and  it  did  not,  in  fact,  belong 
to  them  until  the  title  became  perfect.  It  was  not  within 
the  scope  of  the  agreement  or  trust  that  the  money  should 
be  loaned  or  increased  or  that  it  should  produce  income, 
and  the  only  duty  of  Judge  Davis  or  his  executors  was 
to  always  hold  themselves  in  readiness  to  pay  it  when 
the  event  should  occur.  If  that  was  done  there  would  be 
no  breach  of  duty  toward  appellants,  whose  only  right 
was  to  receive  the  money  upon  compliance  with  the 
agreement.  Up  to  the  time  that  the  title  became  perfect 
there  was  no  withholding  of  money  from  appellants, 
and  their  right  was  enforceable  only  upon  perfecting  the 
title.  Where  the  only  duty  of  a  person  is  to  be  always 
ready  to  pay  over  money  whenever  another  is  entitled  to 
receive  it,  he  is  not  ordinarily  chargeable  with  interest. 
{Meek  v.  Allison,  67  111.  46;  Estate  of  Schofleld,  99  id.  513.) 
The  evidence  does  not  show  that  Judge  Davis  or  his 
estate  did  not  have  the  amount  of  money  on  hand  at  all 
times,  but,  on  the  contrary,  they  were  always  able  to 
pay  it  over  and  their  check  would  have  been  good  for 
the  money  at  any  time. 

There  were  difficulties  in  the  way  of  making  the  title 
good  by  conveyance,  but  it  became  good  under  the  Stat- 
ute of  Limitations  as  early  as  January  1,  1888.     Rollin 
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Mathewson,  the  executor,  was  demanding  the  money  and 
endeavoring:  to  get  it,  and  the  appellees  had  full  infor- 
mation of  the  facts.  Goodrich  and  his  grantees  had  been 
in  possession  of  the  premises  for  more  than  twenty  years 
and  the  title  had  become  perfect  in  them,  so  there  was 
no  good  reason  why  the  money  should  not  have  been  paid. 
In  the  correspondence  the  executors  practically  conceded 
that  the  title  was  good  under  the  Statute  of  Limitations, 
and  it  was  clearly  good  by  the  twenty  years'  possession 
if  not  by  possession  under  the  color  of  title.  If  Judge 
Davis  had  lived  the  claim  undoubtedly  would  have  been 
paid  at  that  time,  but  his  executors  retained  the  money, 
insisting  upon  deeds  from  all  the  heirs  or  some  sort  of 
a  proceeding  in  chancery.  The  fund  was  withheld  by 
appellees  without  suflBcient  cause,  and  they  should  be 
charged  at  the  rate  of  interest  fixed  by  the  statute  from 
January  1, 1888.  We  do  not  think  that  the  interest  ought 
to  be  compounded.  A  court  of  equity  has  power  to  com- 
pound interest  annually  or  at  shorter  periods,  according 
to  the  delinqi^ency  of  a  trustee,  but  interest  will  not  be 
compounded  except  in  cases  of  gross  delinquency.  {Hurd 
V.  Goodrich,  59  111.  450.)  Although  we  hold  that  the  title 
to  the  land  became  perfect,  there  was  somfe  color  for  the 
claim  of  the  appellees  that  a  deed  should  be  made  or  a 
proceeding  in  chancery  instituted,  and  we  are  not  dis- 
posed to  charge  them  with  compound  interest. 

Appellees  have  assigned  a  cross-error  that  a  court  of 
equity  has  no  jurisdiction  because  there  was  a  remedy  at 
law  and  the  claim  was  not  proved  against  the  estate  in 
the  probate  court.  The  jurisdiction  of  a  court  of  equity 
was  questioned  by  demurrer,  but  on  the  demurrer  being 
overruled,  appellees  answered  without  preserving  the 
question  in  their  answer.  They  submitted  to  the  ju- 
risdiction of  the  court,  and  it  was  only  after  the  close 
of  the  testimony  that  they  sought  to  raise  it  again  by 
amendment.  It  was  then  too  late.  The  subject  matter 
of  the  suit  is  not  foreign  to  the  jurisdiction  of  a  court  of 
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equity.  Furthermore,  appellees  have  waived  all  ques- 
tions of  jurisdiction  if  the  case  is  decided  as  they  claim 
it  ouo^ht  to  be  and  they  are  not  held  liable  for  more  than 
the  principal  sum.  They  waived  the  question  in  the  cir- 
cuit court,  renewed  the  offer  in  the  Appellate  Court  and 
again  make  it  here.  Appellees  also  say  that  appellants 
are  precluded  from  having*  any  right  by  negligently  al- 
lowing their  claim  to  run  for  over  thirty  years;  but  as  to 
this  they  concede  the  jurisdiction  and  appellants'  right 
so  far  as  the  principal  sum  is  concerned.  The  cross- 
errors  are  overruled. 

The  judgment  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  are  each  reversed  and  the  cause  is 
remanded  to  the  circuit  court,  with  directions  to  enter  a 
decree  against  appellees  for  1828.72,  with  interest  at  the 
rate  allowed  by  the  statute  from  January  1, 1888,  and  for 
the  costs  of  the  suit.  ^^^^^^^^  ^^^  rerruinded. 

Mr.  Justice  Magruder  dissenting  to  so  much  of  the 
opinion  as  holds  that  Judge  Davis  should  not  be  charged 
with  interest: 

Any  man  who,  as  attorney  or  agent  or  trustee,  becomes 
possessed  of  another  man's  money  is  chargeable  with  in- 
terest upon  such  money  during  the  time  he  holds  it,  if  he 
deposits  the  same  in  his  private  bank  account  and  min- 
gles it  with  his  own  funds,  and  by  drawing  checks  against 
it  and  such  funds  from  day  to  day  uses  it  in  his  own  pri- 
vate business  or  for  his  own  private  purposes  and  in  aid 
of  his  individual  operations.  In  order  to  avoid  liability 
for  such  charge  he  must  keep  a  separate  deposit  of  such 
money  in  some  reasonably  safe  depository,  either  in  the 
name  of  his  principal,  or  in  his  own  name  as  agent,  attor- 
ney or  trustee.  Such  course  was  not  pursued  here;  and 
however  innocent  Judge  Davis  might  have  been  of  inten- 
tional wrongdoing,  his  estate  should  be  charged  with  in- 
terest during  the  time  he  kept  the  money  and  mingled  it 
with  his  own  funds  and  used  it  a^  his  own. 
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Oscar  A.  Lewis 

V. 

Mary  T.  McGrath  et  al. 
Opinion  JUed  Jv/ne  19^  1901—Behearing  denied  October  10, 1901, 

1 .  Conveyances — convey  an  ce  is  bin  ding  upon  grantor  though  in  fraud 
of  creditors,  A  conveyance  of  property  from  husband  and  wife  to 
a  third  person,  and  by  him  to  the  wife,  in  order  that  she  and  her 
children  might  own  the  property  and  hold  the  same  agfainst  the 
husband's  creditors,  is  binding  and  valid  as  to  the  husband  and 
those  claiming  under  him,  although  it  may  have  been  fraudulent 
as  to  his  creditors. 

2.  SAME-^oonveyance  from  husband  and  wife  presumed  an  advance- 
ment. Where  the  husband  causes  property  to  be  conveyed  to  his 
wife  the  presumption  is  that  it  was  intended  as  a  gift  or  advance- 
ment, and  the  burden  is  upon  the  husband  to  show  the  contrary. 

3.  Same — when  it  is  proper  to  require  parties  claiming  under  deed  to 
prove  fairness  of  transaction.  Where  a  voluntary  conveyance  was 
made  but  a  few  days  before  the  grantor's  death,  at  a  time  when 
she  was  very  weak,  both  physically  and  mentally,  and  when,  by 
reason  of  the  confidential  relation  between  herself  and  her  hus- 
band, she  could  easily  have  been  prevailed  upon  to  make  the  deed, 
it  is  not  a  harsh  rule  to  require  parties  claiming  under  such  deed 
to  show  that  the  transaction  was  a  fair  one  and  entered  into  by 
the  grantor  understandingly. 

4.  Evidence — vclmt  sufficient  to  overcome  a  notary^ s  certificate  of  ao- 
knowledgment,  A  notary's  certificate  to  a  voluntary  conveyance 
made  by  a  married  woman  a  few  days  before  her  death  is  overcome 
by  the  uncontradicted  testimony  of  three  witnesses,  two  of  whom 
were  disinterested,  that  one  or  the  other  of  them  was  in  constant 
attendance  upon  the  sick  woman  from  a  time  prior  to  the  alleged 
acknowledgment  up  to  her  death,  and  that  during  such  time  neither 
the  notary  before  whom  the  deed  purported  to  be  acknowledged, 
nor  any  other  person,  presented  any  paper  to  the  sick  woman  for 
signature  or  acknowledgment. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Harry  Higbee,  Judge,  presiding. 

This  is  a  bill  in  chancery  filed  on  May  26,  1892,  in  the 
circuit  court  of  Cook  county,  by  Mary  T.  McGrath,  Nel- 
lie McGrath  Hallinan,  John  T.  McGrath,  Katie  McGrath 
Hynes,  Thomas  E.  McGrath  and  Anastasia  McGrath,  as 
heirs-at-law  of  Mary  McGrath,  deceased,  against  John 
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Waddington,  Jr.,  and  James  J.  McGrath,  their  father,  to 
cancel  two  deeds  purporting  to  convey  the  title  to  lots 
24,  25  and  26,  in  block  No.  5,  in  David  S.  Lee's  addition  to 
Chicago,  Cook  county,  Illinois, — one  of  said  deeds  bear- 
ing date  November  13, 1880,  and  purporting  to  have  been 
made  and  executed  by  said  Mary  McGrath  and  James  J. 
McGrath,  her  husband,  to  one  John  Waddington,  Jr.,  and 
which  was  filed  for  record  in  the  recorder's  office  of  Cook 
county  on  the  second  day  of  April,  1881;  the  other  of  said 
deeds  bearing  date  March  29,  1881,  and  purporting  to 
have  been  made  and  executed  by  said  John  Waddington, 
Jr.,  and  Mattie  E.  Waddington,  his  wife,  to  James  J.  Mc- 
Grath, which  was  filed  for  record  in  the  recorder's  office 
of  Cook  county  on  the  second  day  of  April,  1881.  John 
Waddington,  Jr.,  having  failed  to  answer  said  bill,  was 
defaulted.  On  the  third  day  of  January,  1898,  James  J. 
McGrath  and  Mary  McGrath,  his  wife  by  a  subsequent 
marriage,  conveyed  said  premises  to  Oscar  A.  Lewis  by 
deed,  which  was  filed  for  record  in  the  recorder's  office 
of  Cook  county  February  14,  1898.  On  the  24th  day  of 
November,  1899,  said  James  J.  McGrath  died,  and  subse- 
quently thereto  said  Mary  McGrath,  Mary  McGrath  as 
administratrix  of  James  J.  McGrath,  deceased,  and  Oscar 
A.  Lewis,  were  made  parties  defendant  to  said  bill  of 
complaint,  and  adopted  as  their  answers  to  said  bill  the 
answer  of  James  J.  McGrath  theretofore  filed  thereto. 
A  replication  having  been  filed  to  said  answer,  the  cause 
was  referred  to  a  master  in  chancery  to  take  proofs  and 
report  his  conclusions  as  to  the  law  and  the  facts.  The 
master,  after  having  overruled  the  objections  of  Oscar 
A.  Lewis  to  his  report,  found  in  favor  of  the  complain- 
ants, which  report  was  approved  and  confirmed  by  the 
court  after  overruling  said  objections,  which  had  been 
renewed  as  exceptions  to  said  report,  and  a  decree  was 
entered  granting  the  relief  prayed  for  and  canceling  said 
deeds  as  clouds  upon  the  title  of  complainants,  and  find- 
ing that  Oscar  A.  Lewis  had  been  in  possession  of  said 
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premises  since  the  third  day  of  January,  1898,  without 
right,  and  that  he  should  account  to  the  complainants 
for  such  use  and  occupation,  the  rights  of  complainants 
to  such  accounting  being  reserved  for  a  further  reference 
to  the  master,  from  which  decree  Oscar  A.  Lewis  has 
prosecuted  this  appeal. 

The  master  in  chancery  found  the  facts  substantially 
as  follows:  On  May  1,  1872,  Mary  Lee  Stewart  conveyed 
by  deed  to  James  J.  McGrath  said  lots,  which  deed  was 
filed  for  record  in  the  recorder's  office  of  Cook  county  on 
June  6, 1872.  On  January  6,  1876,  said  James  J.  McGrath 
and  Mary  McGrath,  his  Wife,  conveyed  by  deed  to  John 
P.  Browne  said  lots,  which  deed  was  filed  for  record  in 
the  recorder's  office  of  Cook  county  on  April  7,  1876.  On 
March  16,  1876,  said  John  P.  Browne  conveyed  by  deed 
to  Mary  McGrath,  the  wife  of  James  J.  McGrath,  said 
lots,  which  deed  was  filed  for  record  in  the  recorder's 
office  of  Cook  county  on  April  7, 1876.  Said  premises, 
prior  to  and  at  the  time  of  the  execution  of  said  two 
last  mentioned  deeds,  were  occupied  by  the  said  James 
J.  McGrath  and  Mary  McGrath,  and  their  children,  as  a 
homestead,  and  they  continued  so  to  occupy  the  same 
until  the  death  of  said  Mary  McGrath,  which  occurred 
on  November  25,  1880.  After  the  death  of  said  Mary  Mc- 
Grath, for  a  number  of  years  the  said  James  J.  McGrath 
and  his  children,  the  complainants,  continued  to  occupy 
said  premises  as  a  homestead,  after  which  the  said  James 
J.  McGrath  continued  to  make  said  premises  his  home 
until  his  death.  Some  time  after  the  death  of  said  Mary 
McGrath  said  James  J.  McGrath  married  one  Belinda 
Kerwin,  by  whom  he  had  a  number  of  children.  There- 
after the  said  Belinda  Kerwin  departed  this  life  and  the 
said  James  J.  McGrath  married  Mary  Lonergan,  who  sur- 
vives him,  and  who  on  December  4, 1899,  was  appointed 
by  the  county  court  of  Cook  county  administratrix  of  the 
estate  of  James  J.  McGrath,  deceased,  and  duly  qualified 
as  such. 
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About  the  time  when  said  premises  were  conveyed  by 
the  said  James  J.  McGrath  and  wife  to  said  Browne,  and 
by  said  Browne  to  said  Mary  McGrath,  the  said  James  J. 
McGrath  was  in  the  distillery  business,  and  was  obliged 
to  give  a  bond  of  $60,000  to  the  government,  and  the  said 
Browne  was  one  of  the  sureties  on  that  bond.  Being  un- 
able to  qualify  as  such  surety,  said  McGrath  and  wife 
'conveyed  said  premises  to  Browne  for  the  purpose  of  en- 
abling him  to  qualify  on  the  bond,  and  the  deed  of  con- 
veyance was  received  by  Browne  for  that  purpose.  No 
consideration  was  paid  for  the  conveyance  by  Browne, 
and  it  was  made  to  Browne  with  the  understanding  that 
he  would  convey  said  premises,  upon  request,  to  Mary 
McGrath,  wife  of  said  James  J.  McGrath.  About  the  time 
said  bond  was  given  and  accepted  there  was  trouble 
between  McGrath  and  the  government  on  the  charge  of 
defrauding  the  government  out  of  the  revenue  on  certain 
whiskies  sold  by  him,  when  James  J.  McGrath  suggested 
to  Browne  that  said  premises  be  conveyed  to  Mary  Mc- 
Grath, so  they  would  be  secure  against  any  claim  of  the 
government,  should  suit  be  brought  upon  said  bond. 
Thereupon,  and  in  response  to  said  suggestion,  the  said 
Browne  executed  and  delivered  said  deed  to  said  Mary 
McGrath.  On  August  30, 1878,  said  James  J.  McGrath  filed 
his  petition  in  bankruptcy  in  the  United  States  District 
Court  for  the  Northern  District  of  Illinois.  In  said  bank- 
ruptcy proceeding  and  with  said  petition  James  J.  Mc- 
Grath filed  a  schedule  of  all  his  debts  and  an  inventory 
of  all  his  property  and  assets,  but  in  said  inventory  he 
did  not  inventory  or  mention  the  real  estate  in  question. 

About  six  weeks  prior  to  her  death  the  said  Mary  Mc- 
Grath, Who  was  suffering  from  a  tumor,  submitted  to  a 
surgical  operation,  she  and  her  family  being  advised  by 
their  family  physician  that  that  was  her  only  chance 
to  recover.  For  a  few  days  after  the  operation  she  ap- 
peared to  be  slightly  better  but  soon  became  worse,  and 
from  the  time  of  said  operation  until  her  death  never 
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left  her  bed.  .  During  all  the  time  intervening  between 
said  surgical  operation  and  her  death  Mary  McGrath 
was  unable  to  rise  from  her  bed,  had  little  or  no  use  of 
her  hands,  and  for  about  two  weeks  prior  to  her  death 
could  retain  no  solid  food  and  was  unconscious  a  consid- 
erable portion  of  said  time. 

On  March  1,  1881,  James  J.  McGrath,  in  an  affidavit 
made  and  filed  in  said  bankruptcy  proceedings,  swore 
"that  he  has  not  willfully  sworn  falsely  in  his  affidavit 
annexed  to  his  petition,  schedule  or  inventory  filed  in 
this  case;  ♦  ♦  ♦  that  he  has  not  concealed  any  part 
of  his  estate  or  effects." 

The  answer  of  the  defendant  James  J.  McGrath,  which 
was  adopted  by  the  defendants  Mary  McGrath  and  Oscar 
A.  Lewis,  in  reference  to  the  deed  purporting  to  have 
been  made  and  executed  by  the  said  Mary  McGrath, 
deceased,  and  the  said  James  J.  McGrath,  to  said  John 
Waddington,  Jr. ,  alleges  as  follows,  viz. :  "The  said  Mary 
McGrath  and  this  defendant  united  in  a  quit-claim  deed 
conveying  the  said  premises  to  John  Waddington,  Jr., 
the  said  quit-claim  deed  being  then  delivered  by  said 
Mary  McGrath  to  this  defendant  for  the  uses  and  pur- 
poses last  herein  mentioned,  and  being  retained  in  the 
possession  of  this  defendant  until  the  same  was  filed  by 
this  defendant  for  record,  along  with  a  warranty  deed 
executed  by  the  said  John  Waddington,  Jr.,  and  Mattie 
E.  Waddington,  his  wife,  and  dated  on  the  29th  day  of 
March,  1881,  in  and  by  which  said  deed  the  said  John 
Waddington,  Jr.,  and  his  said  wife,  in  carrying  out  and 
executing  the  trust  in  behalf  of  this  defendant,  as  here- 
inbefore set  forth,  conveyed  the  said  premises  to  this 
defendant,  and  both  of  said  deeds  last  mentioned  were 
by  this  defendant  on  the  second  day  of  April,  1881,  filed 
in  the  office  of  the  recorder  of  said  county  for  record,  and 
were  duly  recorded;  ♦  ♦  *  that  it  is  not  true,  and  he 
therefore  denies,  that  the  said  instrument,  purporting  to 
be  the  deed  of  said  Mary  McGrath  is  not,  nor  was,  the 
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deed  of  said  Mary  McGrath,  and  that  she  never  made, 
executed  nor  delivered  the  same,  and  that  the  name  of 
the  said  Mary  McGrath  affixed  thereto  is  not  the  signa- 
ture of  said  Mary  McGrath,  or  that  the  said  name  was 
affixed  thereto  without  her  knowledge  or  consent,  as  al- 
leged and  set  forth  in  said  bill  of  complaint,  and  this 
defendant  denies  that  there  is  any  truth  whatever  in  the 
said  allegation." 

Pease  &  Polky,  (H.  T.  Helm,  of  counsel,)  for  appel- 
lant. 

Willis  Smith,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

It  is  first  contended  that  the  evidence  is  not  sufficient 
to  sustain  the  decree  entered  in  this  case.  Upon  a  care- 
ful examination  of  this  record  we  are  of  the  opinion  the 
findings  of  fact  as  made  by  the  master  and  approved  by 
the  chancellor  were  fully  justified  Ijy  the  evidence. 

It  is  further  contended  that  Mary  McGrath  held  the 
title  to  said  premises  in  trust  for  James  J.  McGrath,  and 
that  the  deeds  to  Waddington  and  McGrath  were  made 
for  the  purpose  of  carrying  out  and  executing  such  trust. 
We  do  not  agree  with  such  contention.  The  evidence 
shows  that  the  title  to  these  lots  was  in  James  J.  Mc- 
Grath; that  he  conveyed  the  same  to  John  P.  Browne; 
that  John  P.  Browne,  at  his  instance  and  request,  con- 
veyed the  same  to  his  wife,  Mary  McGrath.  Browne  tes- 
tifies that  such  conveyance  was  made  to  Mary  McGrath 
absolutely,  and  in  order  that  she  and  her  children  might 
own  this  property  and  be  able  to  hold  the  same  against 
the  creditors  of  James  J.  McGrath.  While  this  con- 
veyance may  have  been  fraudulent  as  to  the  creditors  of 
James  J.  McGrath,  it  was  a  binding  and  valid  conveyance 
as  against  him  and  all  persons  claiming  through  or  under 
him.  Where  the  husband  causes  property  to  be  conveyed 
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to  his  wife,  the  presumption  is  that  the  same  was  given 
to  her  as  an  advancement,  and  the  burden  of  proof  is 
upon  him  to  establish  the  contrary.  There  is  no  such 
proof  in  this  record.  On  the  other  hand,  in  the  affidavit 
filed  in  the  bankruptcy  proceeding"  by  James  J.  McGrath 
he  stated  he  had  no  interest  therein.  In  Dorman  v.  Dor- 
man,  187  111.  154,  we  say  (p.  158):  "A  resulting  trust  arises, 
by  implication  of  law,  from  the  acts  of  the  parties.  {Don- 
lin  V.  Bradley,  119  111.  412;  VanBusMrk  v.  VanBuskirk,  148 
id.  9;  1  Perry  on  Trusts,  sec.  134.)  When  the  evidence 
shows  the  payment  of  the  purchase  money  by  one  and 
the  conveyance  of  the  title  thereby  purchased  to  another, 
between  parties  who  are  strangers  to  each  other,  the  law 
so  construes  these  two  facts  as  to  make  them  constitute 
a  resulting  trust.  {Smith  v.  Smith,  85  111.  189;  VanBuskirk 
v.VanBiLskirk,  supra.)  If  the  legal  title  is  taken  in  the 
name  of  the  wife  such  implication  does  not  arise,  it  being 
the  presumption  that  the  same  was  intended  as  an  ad- 
vancement. {Smith  V.  Smith,  144  111.  299.)  Such  presump- 
tion may,  however,  be  rebutted  by  parol  testimony,  if  the 
same  is  clear  and  satisfactory.  ♦  ♦  ♦  The  rule  thus 
announced  has  been  fully  recognized  by  this  court  in 
numerous  cases. — Taylor  v.  Taylor,  4  Gilm.  303;  Adlard  v. 
Adlard,  65  111.  212;  Wormley  v.  Wormley,  98  id.  544;  Johnston 
V.  Johnston,  138  id.  385;  Smith  v.  Smith,  144  id.  299;  Goelz  v. 
Ooelz,  157  id.  33;  VanBuskirk  v.  VanBuskirk,  148  id.  9;  Pool 
V.  Phillips,  167  id.  432."  Our  conclusion  therefore  is  that 
Mary  McGrath  was  the  absolute  owner  of  said  property 
at  the  time  of  her  death,  unless  she  had  transferred  the 
same  by  a  valid  conveyance  prior  thereto. 

It  is  next  contended  that  the  court  erred  in  holding 
that  the  burden  of  proof  was  upon  James  J.  McGrath,  or 
the  parties  claiming  title  through  him,  to  establish  that 
the  obtaining  of  the  deed  for  said  lots  from  said  Mary 
McGrath  .was  a  fair  transaction  and  free  from  any  undue 
influence.  We  have  already  held  that  the  lots  were  the 
property  of  Mary  McGrath  and  that  she  did  not  hold 
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them  in  trust  for  her  husband.  It  is  admitted  that  the 
deed  purporting*  to  have  been  made  by  said  Mary  Mc- 
Grath was  without  consideration.  It  was  made  thirteen 
days  before  her  death  and  at  a  time  when  she  was  in  a 
very  weak  condition,  both  mentally  and  physically,  and 
when,  by  reason  of  the  confidential  relation  which  ex- 
isted between  her  and  her  husband,  she  could  have  been 
readily  prevailed  upon  by  him  to  make  such  deed.  We 
do  not  think,  therefore,  where  a  deed  is  obtained  under 
such  circumstances,  the  rule  a  harsh  one  which  requires 
a  person  claiming  title  thereunder  to  be  required  to  show 
that  the  transaction  was  a  fair  one  and  entered  into  by 
the  grantor  understandingly.  {Sands  v.  Sands,  112  111.  225; 
White  V.  RosSy  160  id.  56;  Boss  v.  Payson,  id.  349;  Dorsey 
V.  Wolcott,  173  id.  539.)  In  Sands  v.  Sands,  supra,  we  say 
(p.  232):  "The  rule  is,  where  a  person  enfeebled  in  mind, 
by  disease  or  old  age,  is  so  placed  as  to  be  likely  to  be 
subjected  to  the  influence  of  another,  and  makes  a  volun- 
tary disposition  of  property  in  favor  of  that  person,  the 
courts  require  proof  of  the  fact  that  the  donor  under- 
stood the  nature  of  the  act,  and  that  it  was  not  done 
through  the  influence  of  the  donee." 

We  have  considered  this  case  thus  far  upon  the  theory 
that  Mary  McGrath  actually  signed  said  deed,  but  that 
the  evidence  failed  to  show  she  had  sufficient  mental  ca- 
pacity to  execute  the  same  or  that  the  same  was  fairly 
obtained  from  her.  Under  the  evidence  in  this  record  we 
are  satisfied  such  deed  was  never  signed  and  acknowl- 
edged by  Mary  McGrath.  During  the  time  that  inter- 
vened between  such  surgical  operation  and  the  death  of 
Mary  McGrath,  and  at  the  time  it  is  claimed  said  deed 
was  executed,  the  complainant  Mary  T.  McGrath,  to- 
gether with  her  cousin,  Mary  Kelley,  and  a  Mrs.  Coleman, 
attended  upon  said  Mary  McGrath,  with  some  assistance 
occasionally  from  some  of  the  neighbors,  but  either  the 
said  Mary  T.  McGrath,  the  said  Mary  Kelley  or  Mrs. 
Coleman  was  in  the  room  with  said  Mary  McGrath  all 
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the  time,  as  they  all  testified  positively,  and  that  neither 
C.  C.  Gilmore,  the  said  notary  public  before  whom  said 
deed  purported  to  be  acknowledg'ed,  or  anyone  else,  ever 
presented  to  Mary  McGrath  any  deed  or  other  paper  for 
her  signature  or  acknowledgment  during  that  period, 
and  that  no  such  person  as  Gilmore  ever  entered  her  room 
during  that  time.  This  testimony  is  not  contradicted,  and 
two  of  the  witnesses  are  disinterested  parties.  John  P. 
McGrath  testifies  he  had  a  conversation  with  his  brother, 
James  J.  McGrath,  in  the  winter  after  the  death  of  Mary 
McGrath,  in  which  he  asked  him  if  he  would  have  to  go 
into  court  about  his  wife's  property;  that  James  said, 
"It  is  a  slow  way  and  I  will  get  out  of  it  if  I  can;"  that 
he  had  another  conversation  with  him  in  the  following 
spring,  when  he  asked  him  what  he  ever  did  about  the 
property.  He  said:  "I  fixed  the  whole  thing  up.  It  is  all 
on  record.  There  is  nobody  to  ever  question  it,  only  the 
children,  and  it  belongs  to  them  anyway.  They  will  never 
bother.  We  will  get  out  of  great  costs."  We  think  this 
evidence  sufficient  to  overcome  the  notary's  certificate. 
Kerr  v.  Russell,  69  111.  666;  Lowell  v.  TPren,  80.  id.  238;  Mc- 
Dowell V.  Stewart,  83  id.  538;  Griffin  v.  Oriffln,  125  id.  430. 

We  do  not  agree  with  the  contention  of  the  appellant 
that  the  plaintiffs  have  been  guilty  of  such  lacJies  in  either 
the  commencement  or  prosecution  of  this  suit  as  to  bar 
them  from  relief  in  this  case.  The  evidence  shows  that 
the  complainant  Mary  T.  McGrath  was  about  eighteen 
years  of  age  at  the  time  of  her  mother's  death.  She  and 
the  other  complainants,  who  were  minors,  continued  to 
live  with  James  J.  McGrath  upon  the  premises  for  many 
years.  Their  relations  at  that  time  were  friendly  and 
confidential.  They  did  not  discover  the  fact  that  James 
J.  McGrath  claimed  to  own  this  property  until  many 
years  thereafter  and  at  about  the  time  the  youngest  of 
the  children  became  of  age.  Upon  making  such  discov- 
ery they  immediately  filed  their  bill  to  set  aside  and  can- 
cel said  deeds.     While  there  has  been  some  delay  in  the 
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prosecution  of  the  suit  it  has  never  been  abandoned,  but, 
so  far  as  we  are  able  to  discover  from  this  record,  from 
its  inception  up  to  the  time  a  decree  was  entered  in  the 
court  below  was  carried  on  in  the  utmost  g^ood  faith. 

The  appellant,  Oscar  A.  Lewis,  took  whatever  title  he 
has  pendente  lite,  and  acquired  no  better  title  to  said  lots 
than  was  had  by  James  J.  McGrath,  his  grantor.  The 
only  evidence  introduced  by  him  was  a  deed  for  said  lots 
executed  by  James  J.  McGrath  and  wife  January  3, 1898. 

The  decree  of  the  circuit  court  will  be  afBlrmed. 

Decree  c^fflrmed. 


The  German  Alliance  Insurance  Company  et  aL 
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James  R.  B.  VanCleave  et  ah 

Opinion  filed  June  19, 1901—Behearing  denied  October  10, 1901, 

1.  Actions  and  defenses— w^icn  rule  that  State  cannot  he  made  de- 
fendant to  suit  does  not  apply.  The  fact  that  money  collected  by  the 
insurance  superintendent  as  taxes  eventually  becomes  the  prop- 
erty of  the  State  does  not  preclude  a  suit  against  him  to  compel 
him  to  refund  such  taxes,  which  were  paid  under  protest,  and  to 
enjoin  him  from  paying  the  same  to  the  State  Treasurer  and  the 
latter  from  receiving  them. 

2.  Equity — equity  may  takejunrisdictian  to  avoid  a  muUipUcity  of  suits. 
Equity  has  jurisdiction  of  a  suit  to  compel  the  insurance  super- 
intendent to  refund  taxes  claimed  to  have  been  collected  without 
authority  of  law,  even  though  each  of  the  complainants  has  an 
adequate  remedy  at  law,  where  the  complainants  are  numerous, 
their  rights  depend  upon  the  same  facts,  and  complete  relief  may 
be  had  by  a  decree  determining  a  single  question  applicable  to  all. 

3.  Insurance — tax  on  gross  amount  of  premiums  received  does  not 
apply  to  returned  premiums.  The  two  per  cent  tax  imposed  by  the 
act  of  1899  (Laws  of  1899,  p.  265,)  upon  the  "gross  amount  of  premi- 
ums received**  for  business  done  in  this  State  by  f oreigfn  insurance 
companies  other  than  life,  does  not  apply  to  unearned  premiums 
actually  refunded  upon  canceled  policies. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 
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Paddock  &  Billings,  and  Bates  &  Harding,  for  ap- 
pellants. 

E.  S.  Smith,  (Perry  A.  Hull,  of  counsel,)  for  appel- 
lees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellants,  forty-two  corporations  organized  under 
the  laws  of  other  States  and  countries,  doing  fire  insur- 
ance business  in  this  State,  filed  their  bill  in  this  case  in 
the  circuit  court  of  Sangamon  county  against  appellees, 
the  insurance  superintendent  and  treasurer  of  this  State, 
to  compel  said  insurance  superintendent  to  refund  a  tax 
of  two  per  cent  paid  by  complainants,  under  protest,  up- 
on unearned  and  returned  premiums  for  the  year  1900, 
and  to  enjoin  him  from  paying  over  to  the  State  Treas- 
urer the  tax  so  collected  and  from  collecting  the  same  in 
the  future,  and  to  enjoin  the  State  Treasurer  from  receiv- 
ing said  tax.  A  temporary  injunction  was  granted,  which 
was  dissolved  upon  a  motion,  treated  as  a  demurrer,  for 
want  of  equity  upon  the  face  of  the  bill.  Complainants 
elected  to  abide  by  their  bill,  and  the  court  dismissed  it 
at  their  costs. 

The  matter  in  controversy  is  the  proper  construction 
of  the  act  approved  April  19,  1899,  entitled  "An  act  pro- 
viding for  a  tax  on  gross  premium  receipts  of  insurance 
companies  and  associations  other  than  life."  (Hurd's 
Stat.  1899,  p.  1042.)  That  act  provides  that  every  insur- 
ance company  of  the  class  to  which  complainants  belong 
"shall  at  the  time  of  making  the  annual  statements  as 
required  by  law,  pay  to  the  insurance  superintendent  as 
taxes,  two  per  cent  of  the  gross  amount  of  premiums  re- 
ceived by  it  for  business  done  in  this  State,  including  all 
insurance  upon  property  situated  in  this  State,  during 
the  preceding  calendar  year,"  and  payment  of  said  taxes 
is  made  a  condition  precedent  to  doing  business  in  this 
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State.  There  is  a  proviso  for  a  deduction  of  so  much 
of  the  tax  as  shall  be  paid  to  cities  and  villages  having 
an  organized  fire  department,  but  the  proviso  neither  in- 
creases nor  diminishes  the  tax  and  does  not  affect  the 
question  involved.  The  annual  statement  referred  to 
is  a  statement  required  by  law  of  the  condition  of  the 
company  on  the  last  day  of  the  preceding  calendar  year, 
showing  its  capital  stock,  assets  and  liabilities,  as  well 
as  income  and  expenditures  of  the  preceding  year. 

The  facts  alleged  in  the  bill  and  admitted  for  the 
purpose  of  the  motion  are  as  follows:  The  complainants 
severally  made  their  annual  statements  for  the  year  1899 
to  the  insurance  superintendent  on  or  about  February  1, 
1900,  and  stated  therein  the  gross  amount  of  premiums 
received  for  business  done  in  this  State  during  the  year 
1899,  according  to  their  understanding  of  the  law.  In 
stating  such  amount  they  omitted  the  premiums  returned 
by  them  to  parties  insured,  upon  cancellation  of  insur- 
ance policies,  in  compliance  with  the  terms  of  such  poli- 
cies. *  They  paid  over  to  the  insurance  superintendent  as 
taxes  two  per  cent  of  the  amounts  so  reported  and  re- 
ceived their  annual  certificates  of  authority  to  trans- 
act business  in  this  State.  Each  policy  of  insurance 
which  was  canceled  and  the  unearned  premium  returned, 
provided,  when  issued,  that  it  might  be  canceled  at  any 
time,  at  the  request  of  the  insured  or  the  option  of  the 
insurer,  on  five  days'  notice,  and  the  policy  should  be- 
come void  and  the  risk  ended  on  the  day  of  cancellation 
and  the  unearned  premium  be  returned.  This  was  the 
usual  course  of  business  of  all  fire  insurance  companies 
in  the  State.  The  amount  returned  was  fixed  by  the 
policy  and  was  based  upon  the  amount  of  premium  earned 
up  to  the  time  of  cancellation.  The  money  returned  was 
the  unearned  premium  for  the  period  after  the  policy  was 
canceled  and  ceased  to  be  in  force.  The  insurance  super- 
intendent made  demands  on  complainants  to  pay  a  tax  of 
two  per  cent  of  said  unearned  premiums  which  had  been 
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returned  upon  the  cancellation  of  policies,  and  threat- 
ened to  enforce  the  penalties  provided  by  the  statute  and 
to  revoke  the  authority  of  the  companies  to  do  business 
in  the  State  unless  his  demands  were  complied  with. 
The  complainants  then  paid,  under  protest,  the  several 
amounts  so  demanded,  which  are  severally  stated  in  the 
bill,  and  amount  in  the  aggregate  to  $15,984.87. 

Under  the  constitution  the  State  can  never  be  made  a 
defendant  in  any  court  of  law  or  equity,  and  it  is  argued 
in  support  of  the  decree  that  the  bill  cannot  be  main- 
tained because  the  insurance  superintendent  is  an  officer 
of  the  State,  and  therefore  the  suit  is  against  the  State. 
It  is  not  denied  that  the  State  may  specify  any  terms 
or  conditions  it  pleases  on  which  corporations  of  other 
States  and  foreign  countries  shall  be  permitted  to  trans- 
act business  in  this  State.  The  legislature  have  jBlxed 
one  of  the  conditions  in  this  statute,  and  the  only  ques- 
tion involved  in  the  suit  is,  what  is  the  proper  construc- 
tion of  the  act?  The  State  is  not  a  defendant  by  name, 
and  the  suit  does  not  relate  to  property  owned  by  the 
State  or  which  has  ever  reached  its  treasury.  There  is 
no  attempt  to  recover  money  from  the  State,  and  the 
question  involved  is  whether  the  State  has  authorized, 
by  law,  the  insurance  superintendent  to  exact  the  tax. 
A  suit  against  him  is  not  different,  in  any  respect,  from 
a  suit  against  any  other  collector  of  taxes,  and  a  party  is 
not  precluded  from  questioning  the  unauthorized  act  of 
a  tax  collector  or  other  officer  merely  because  the  money 
collected  will  eventually  reach  the  State. 

It  is  next  insisted  that  the  decree  is  right  because  each 
of  the  complainants  has  an  adequate  remedy  at  law,  by 
a  suit  against  the  insurance  superintendent  to  recover 
the  amount  wrongfully  collected  from  it.  At  least  forty- 
two  suits  would  be  necessary  to  accomplish  the  purpose 
and  to  give  to  each  complainant  its  legal  remedy,  and 
the  question  involved  in  each  case  would  be  exactly  the 
same.     While  the  demand  is  separate  in  each  case,  the 
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rights  of  the  parties  depend  upon  the  same  facts.  Com- 
plete relief  may  be  furnished  by  a  decree  determining*  the 
single  question  applicable  to  all  and  in  which  all  are 
interested.  The  case  is  a  proper  one  for  an  application 
of  equitable  powers. 

In  the  construction  of  the  act  effect  is  to  be  given  to 
the  intention  of  the  legislature,  and  that  intention  ap- 
pears to  be  to  levy  a  tax  on  the  gross  income  of  foreign 
fire  insurance  companies.  The  object  is  to  require  such 
companies  to  pay,  at  designated  times,  a  tax  of  two  per 
cent  on  the  gross  receipts  of  their  business  for  the  previ- 
ous calendar  year.  There  is  no  dispute  as  to  the  meaning 
of  the  word  "gross,"  and  it  is  conceded  that  it  means  the 
wl^ole  or  entire  amount  of  premiums  received  for  business 
done  in  this  State  during  the  year.  The  word  "gross" 
is  opposed  to  "net,"  and  its  ordinary  meaning  is  the  en- 
tire amount  of  the  receipts  of  a  business,  while  the  net 
receipts  are  those  remaining  after  deductions  for  the 
expenses  and  charges  of  conducting  the  business.  It  is 
claimed  on  one  side  that  the  legislature  meant  by  the 
gross  amount  of  premiums  the  entire  premiums  received 
for  furnishing  insurance  indemnity  during  the  year,  while 
on  the  other  side  it  is  insisted  that  they  meant  to  include 
all  the  money  which  comes  to  an  insurance  company,  al- 
though paid  under  an  agreement  for  refunding  upon  the 
cancellation  of  the  policy,  and  although  the  policy  is  can- 
celed and  the  insurance  ceases  and  the  money  is  refunded. 
If  it  is  true  that  a  part  of  a  premium  unearned  and  re- 
turned to  the  insured  is  premium  for  business  done,  it  is 
equally  true  that  if  a  whole  premium  were  returned  and 
there  was  in  fact  no  insurance  the  money  would  be  pre- 
mium for  business  done.  According  to  the  argument 
which  would  include  premiums  returned  on  canceled  poli- 
cies, if  an  insurance  company  should  issue  a  policy  and 
receive  a  premium  and  at  once  cancel  the  policy  and  re- 
turn the  premium  it  would  have  done  the  amount  of  busi- 
ness represented  by  the  policy  and  the  amount  received 
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would  be  a  premium  for  insurance  business  done.  We  do 
not  think  the  language  used  will  bear  that  construction. 
The  merchant  would  not  think  of  including  in  the  gross 
receipts  of  his  business  any  sales  of  goods  with  the  privi- 
lege of  return  on  the  part  of  the  purchaser,  where  they 
are  in  fact  returned.  In  such  a  case  there  is  in  the  end 
no  sale  and  no  business  done,  in  any  proper  sense.  So  in 
the  case  of  an  insurance  policy  lor  a  definite  period  with 
an  agreement  that  it  may  run  any  portion  of  that  period 
and  then  cease;  if  the  policy  is  canceled  and  the  insur- 
ance ceases  there  is  no  insurance  business  for  the  remain- 
ing portion  of  the  period.  The  premiums  returned  are 
not  paid  as  a  liability  of  the  insurance  company  or  as  a 
charge  or  expense  of  conducting  the  business,  but  because 
one  party  or  the  other  avails  of  the  option  and  termi- 
nates the  insurance.  An  insurance  company  would  not  be 
authorized  to  omit  from  its  statement  any  part  of  premi- 
ums received  merely  on  the  ground  that  policies  might 
be  canceled  in  the  future;  but  where  they  have  been  in 
fact  canceled  and  the  money  returned,  the  entire  or  gross 
premium  receipts  cannot,  by  any  fair  interpretation,  in- 
clude the  moneys  so  returned.  The  two  per  cent  collected 
by  the  insurance  superintendent  and  paid  under  protest 
is  upon  moneys  which  did  not  inure  to  the  benefit  of  the 
insurance  companies  in  any  manner,  and  which  are  not 
premiums  for  furnishing  fire  insurance  or  indemnity  to 
holders  of  policies.  The  apparent  purpose  of  the  act  is 
to  levy  a  tax  on  gross  income,  and  not  upon  money  which 
is  in  no  sense  revenue  to  the  insurance  companies. 

We  think  the  circuit  court  was  wrong  in  sustaining 
the  motion  and  dismissing  the  bill,  and  the  decree  is  re- 
versed and  the  cause  remanded. 

Beversed  and  remanded. 
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Alta  I.  Deen 

1»1      4161  ^  ^ 

e212  i498|  CHARLES  BlOOMER. 

Opinion  filed  June  19^1001—Behearing  denied  October  10, 1901. 

1.  Alimony — cmdemptprooeeding  for  failure  to  pay  alimony — burden 
of  proof.  One  attached  for  contempt  of  court  in  failing  to  pay  ali- 
mony has  the  burden  of  proving  that,  acting  in  good  faith  and 
with  an  honest  purpose,  he  was  unable  to  comply  with  the  decree. 

2.  Same — alimony  is  not  a  debt  which  may  be  discharged  in  bank- 
ruptcy. Unpaid  alimony  is  not  such  a  debt  owing  from  husband  to 
wife  as  may  be  discharged  by  an  order  in  bankruptcy,  whether  the 
alimony  accrues  before  or  after  the  bankruptcy  proceeding,  since 
the  duty  of  a  husband  and  father  to  support  his  wife  and  children 
is  a  social  obligation  as  well  as  a  pecuniary  liability,  and  is  not  a 
debt  contemplated  by  the  Bankruptcy  act. 

Bloomer  v.  Deen,  93  111.  App.  479,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Mercer  county;  the  Hon.  W.  H.  Gest,  Judge, 
presiding. 

McArthur  &  Cooke,  and  James  M.  Brock,  for  ap- 
pellant: 

The  burden  is  on  a  husband  who  fails  to  comply  with 
an  order  directing"  payment  of  alimony,  to  satisfy  the 
court  that  his  failure  to  pay  is  due  solely  to  his  inability 
to  do  so.     Eurd  v.  Htcrd,  63  Minn.  443. 

If  one  decreed  to  pay  alimony  fails  to  pay  in  so  far  as 
he  is  able,  he  may  be  committed.  Schuele  v.  ScJvueley  57 
111.  App.  193;  O'Callaghan  v.  O'CaHaghan,  69  111.  554. 

Where  one  spends  large  sums  of  money  resisting  pay- 
ment of  alimony  rather  than  to  apply  same  in  discharge 
of  his  liability,  he  will  not  be  held  to  be  unable  to  pay 
anything  on  the  decree.     Barclay  v.  Barclay,  184  111.  471. 

Alimony  is  not  such  a  debt  as  will  be  released  by  a 
discharge  in  bankruptcy.     In  re  Aiidersaiiy  97  Fed.  Rep. 
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321;  In  re  Shephard,  97  id.  187;  In  re  Baker,  96  id.  954;  Kerr 
V.  Kerr,  2  Q.  B.  439. 

Alimony  is  only  held  to  be  a  provable  debt  in  bank- 
ruptcy when  the  laws  of  the  State  where  the  allowance 
of  alimony  is  made  regard  it  as  a  fixed  liability.  In  re 
Nowell,  99  Fed.  Rep.  931. 

In  this  State  alimony  is  not  regarded  as  such  a  debt 
as  may  be  discharged  in  bankruptcy,  whether  the  ali- 
mony accrues  before  or  after  the  bankruptcy  proceedings. 
Barclay  v.  Barclay,  184  111.  375. 

William  J.  Graham,  and  Robert  J.  Grier,  for  ap- 
pellee: 

In  so  far  as  this  proceeding  seeks  to  punish  appellee 
for  contumacious  conduct  or  direct  contempt  of  the  de- 
cree of  the  court  the  proceeding  is  a  criminal  contempt 
in  effect,  and  as  to  that  feature  of  the  case  he  has  a  right 
to  purge  himself  by  his  own  affidavit,  and  the  court 
should  consider  no  counter-showing.  Crook  v.  People,  16  ' 
111.  534;  Buck  v.  Buck,  60  id.  105;  Dinsmoor  v.  Bressler,  164 
id.  211;  Welch  v.  People,  30  111.  App.  339. 

Attachment  for  non-payment  of  alimony  is  a  civil  exe- 
cution, (Buck  V.  Buck,  60  111.  105,)  and  such  a  proceeding  is 
merely  coercive.  Phillips  v.  Welch,  11  Nev.  187;  Ormsby  v. 
OrmaJyy,  1  Phila.  578. 

Proceedings  in  attachment  for  contempt  must  be  car- 
ried on  atricti  juris.     Murphy  v.  Abbott,  13  111.  App.  68. 

When  thereMs  no  evidence  in  the  record  of  defendant's 
ability  to  pay  alimony,  a  decree  founded  thereon,  allow- 
ing alimony,  will  be  reversed.  Becker  v.  Becker,  15  111. 
App.  247. 

When  one,  through  pecuniary  inability,  misfortune  or 
disaster,  is  unable  to  pay  alimony  decreed  against  him, 
he  cannot  be  held  to  be  in  contempt.  Wightman  v.  Wight- 
man,  45  111.  167;  Schuelev,  Schuele,  57  111.  App.  189;  Blake  v. 
People,  80  III.  11;  Kadlowsky  v.  Kadlowsky,  63  111.  App.  292; 
(yCaUaghan  Y.(yCallaghan,  69  111.  552. 
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Past  due  alimony  in  case  of  divorce  a  vinculo  matri- 
monii  is  a  fixed  and  settled  liability — a  debt.  DiJiet  v. 
Eigenmann,  80  111.  274;  Craig  v.  Craig,  163  id.  176;  In  re 
Challenor,  98  Fed.  Rep.  82;  In  re  Howell,  99  id.  931. 

Past  due  alimony  in  case  of  divorce  a  vinculo  is  a 
provable  debt  under  the  bankruptcy  law  of  1898.  In  re 
Houston,  94  Fed.  Rep.  119;  In  re  Van  Orden,  96  id.  86. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  the  circuit  court  of  Mercer 
county  against  Charles  Bloomer  for  contempt  of  court  in 
not  obeying  its  decree  ordering  him  to  pay  to  appellant, 
as  his  divorced  wife,  a  sum  of  money  due  as  alimony. 
The  wife  obtained  a  decree  of  divorce  from  her  husband 
in  1893  because  of  his  fault,  the  charge  being  extreme  and 
repeated  cruelty.  The  court  gave  to  the  wife  the  custody 
of  their  three  children,  and  provided  that  the  husband 
pay  to  her  $40  per  month  thereafter  and  the  costs  of  the 
proceeding.  Before  the  hearing  in  the  divorce  proceed- 
ing the  husband  disposed  of  his  real  and  personal  prop- 
erty, and  immediately  after  the  rendition  of  the  decree 
left  the  State  and  d,id  not  return  until  about  January  1, 
1900.  During  his  absence  he  wholly  failed  to  make  any 
of  the  payments  of  alimony  ordered.  In  1899  the  wife 
married  again.  On  March  3,  after  Bloomer's  return,  the 
wife,  by  way  of  petition,  brought  to  the  attention  of  the 
court  the  fact  that  the  husband  had  failed  to  comply  with 
its  order,  and  thereupon  a  writ  of  attachment  was  issued 
and  he  was  taken  into  custody.  His  counsel  moved  the 
court  that  he  be  discharged,  and  in  support  of  the  mo- 
tion urged  two  grounds:  First,  that  the  defendant  was 
not  then,  and  had  not  been,  "able  to  pay  any  part  of  the 
decree  for  alimony"  entered  against  him;  and  second, 
that  on  September  11, 1899,  he  was  discharged  in  bank- 
ruptcy by  the  United  States  District  Court  for  the  Dis- 
trict of  Colorado  from  liability  upon  said  decree.     In 
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support  of  the  motion  the  defendant  submitted  affidavits 
of  himself  and  others  touching  his  ability  to  pay  the 
alimony,  and  affidavits  were  also  submitted  on  behalf  of 
the  petitioner.  The  court  found  that  defendant  was  in 
contempt,  for  the  reason  that,  "being  financially  able,  in 
whole  or  in  part,"  he  had  willfully  neglected  to  pay  said 
alimony  or  any  part  thereof,  and  that  there  was  due  the 
sum  of  $3284.17,  which  he  was  ordered  to  pay  forthwith, 
or  on  default  thereof  to  be  committed  to  the  county  jail, 
to  be  there  confined  until  he  made  such  payment  or  was 
otherwise  discharged  by  due  process  of  law.  From  that 
order  he  appealed  to  the  Appellate  Court  for  the  Second 
District,  where  the  order  of  the  circuit  court  was  re- 
versed, the  holding  of  the  Appellate  Court  being,  that 
the  defendant  had  been  unable  to  pay  the  alimony  de- 
creed, and  that  the  proof  failed  to  show  that  his  inability 
to  do  so  resulted  from  any  desire  on  his  part  to  produce 
that  condition.  The  appellant  now  prosecutes  this  ap- 
peal, seeking  to  reverse  the  judgment  of  the  Appellate 
Court  and  to  have  the  order  of  the  circuit  court  affirmed. 
The  contention  of  appellant  is  that  the  facts  amply 
justified  the  order  of  the  circuit  court,  and  that  the  Ap- 
pellate Court  committed  error  in  reversing  it.  The  affi- 
davit of  appellee  himself  stated,  in  substance,  that  at 
the  time  of  the  rendition  of  the  decree  his  real  estate 
was  deeded  to  his  mother,  who  assumed  the  indebtedness 
upon  it,  which  amounted  to  the  value  of  the  land;  that 
he  then  had  a  sale  of  his  personal  property  and  realized 
therefrom  $1306.50,  which  he  paid  upon  his  debts  "as  far 
as  it  would  go,"  leaving  many  debts  unpaid;  that  he  then 
went  west  "to  find  employment  and  accumulate  money 
to  pay  debts  and  alimony;"  that  he  first  took  a  course  of 
book-keeping  in  a  Kansas  college;  that  then,  being  un- 
able to  find  employment  as  book-keeper,  he  engaged  in 
various  employments,  working  in  a  foundry,  in  a  commis- 
sion house,  in  a  notion  store,  on  a  farm,  as  a  cook  on  a 
ranch,  and  again  as  a  farm  hand,  then  as  tenant  of  120 
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acres  of  land  which  he  farmed  on  his  own  account,  then 
herding  horses  on  a  ranch,  then  working  in  a  soap  fac- 
tory, in  a  clothing  house,  for  a  detective  agency,  at  team- 
ing, as  street  car  conductor,  in  a  commission  house  and 
in  a  railroad  office.  While  farming  for  himself  he  states 
he  made  no  money  but  lost  some.  While  so  engaged  he 
injured  his  back,  resulting  in  the  necessity  of  a  surgical 
operation.  In  enumerating  his  various  employments  he 
says  his  expenses  were  always  equal  to  his  income,  and 
sometimes  more,  he  frequently  sending  to  his  father  for 
aid.  In  itemizing  his  expenses  he  says  he  used  his  money 
to  pay  "back  debts"  and  "current  expenses."  He  seems 
at  all  times  to  have  overlooked  entirely  his  duty  to  his 
children  and  divorced  wife  under  the  decree  of  the  court. 
He  also  says  that  his  health  is  such  that  he  cannot  work 
at  hard  physical  labor  because  of  an  injured  ankle  and 
because  of  the  injury  to  his  back;  that  he  has  endeav- 
ored since  the  rendition  of  the  decree  to  comply  there- 
with and  make  payment.  He  also  sets  up  the  fact  of  his 
discharge  in  bankruptcy  September  11,  1899.  When  he 
went  away  he  says  he  relied  upon  his  father  to  look  after 
the  chjildren,  and  states  that  he  paid  for  clothing  at  one 
time,  for  one  of  them,  the  sum  of  $25.  His  father,  James 
Bloomer,  files  an  affidavit  corroborating  him  in  essential 
respects.  He  says  he  frequently  gave  the  wife  money 
to  purchase  clothing  for  herself  and  the  children.  The 
affidavit  of  a  physician.  Dr.  Allen,  was  introduced,  which 
states  that  in  1886  the  appellee  was  treated  for  a  sprained 
ankle;  that  in  his  opinion  the  effect  of  the  sprain  is  such 
that  he  cannot,  without  serious  inconvenience  to  himself, 
engage  in  manual  labor  which  would  occasion  his  stand- 
ing upon  his  feet  any  extended  period  of  time. 

Counsel  for  appellant  then  offered  counte^r-affidavits, 
the  first  one  being  that  of  the  appellant  herself.  She 
states  that  after  the  filing  of  her  bill  for  divorce,  and 
before  the  rendition  of  the  decree,  appellee  sold  all  his 
real  and  personal  property,  but  nothing  was  paid  on  the 
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decree;  that  within  three  days  after  the  decree  he  went 
away,  and  has  remained  beyond  the  jurisdiction  of  the 
court  until  January  1, 1900;  that  after  his  departure  she 
supported  herself  and  the  children,  working  at  dress- 
making, receiving  nothing  from  the  defendant;  that  her 
health  was  impaired  by  reason  of  her  work;  that  two 
of  the  children  are  with  her  brothers,  being  well  cared 
for;  that  owing  to  her  ill-health  she  had  to  call  upon  her 
brothers  to  aid  her;  that  her  husband  expended  only  the 
sum  of  $3.25  for  clothing  for  the  one  child  mentioned  in 
his  aflldavit;  that  while  the  appellee  and  affiant  lived 
together  he  was  stout  and  rugged  and  was  never  sick  a 
single  day;  that  he  would  occasionally  complain  of  his 
ankle  when  he  plowed  all  day,  but  it  did  not  interfere 
with  his  ability  to  do  physical  labor;  that  after  the  bill 
was  filed  in  the  divorce  case,  and  before  the  hearing,  he 
told  her  she  should  not  have  a  cent  of  money  or  property 
from  him.  Attached  to  her  affidavit  as  exhibits  are  a 
number  of  letters  from  appellee.  One,  purporting  to  have 
been  written  at  New  Orleans,  October  5,  1895,  states  he 
was  then  holding  a  good  paying  position.  The  next, 
written  in  November  following,  states  that  he  is  making 
money  and  has  some  for  a  sick  day,  and  so  far  he  had 
been  in  good  health.  The  remaining  letters  were  writ- 
ten at  Letts,  Iowa,  one  of  which  states  that  if  the  wife 
would  bring  the  children  to  see  him  he  would  buy  what 
they  need.  Further  affidavits  were  introduced  by  appel- 
lant tending  to  show  that  appellee  had  stated  to  other 
persons,  before  his  departure  and  after  hia, return,  that 
he  never  intended  to  pay  any  of  the  alimony;  that  he  had 
had  money  while  away,  but  had  "blown  it."  A  second 
affidavit  of  the  physician.  Dr.  Allen,  was  presented  by 
appellant,  stating  that  he  had  not  examined  appellee 
since  his  return.  In  rebuttal,  appellee  presented  another 
affidavit  of  his  own,  stating  that  he  had  not  been  in  the 
State  of  Louisiana,  but  that  the  letters  purporting  to 
have  been  sent  from  there  were  carried  there  for  mailing. 
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The  evidence,  record  and  proceedings  in  the  divorce  case 
were  then  offered  in  evidence. 

We  think  the  circuit  court  was  justified  in  its  finding 
appellee  guilty  of  willfully  disregarding  the  order  of  the 
court  as  to  the  payment  of  alimony.  It  appears  that 
after  the  divorce  was  granted  appellant  was  compelled 
to  support  herself  and  the  three  children  by  her  own 
efforts,  sewing  and  doing  other  work, — at  times  even  im- 
pairing her  health  by  so  doing, — and  appellee  contributed 
nothing  to  aid  her.  Prom  his  own  evidence  it  clearly  ap- 
pears that  he  could  have  paid  something,  at  least,  upon 
the  amount  due.  He  states  in  one  of  his  letters  to  peti- 
tioner that  he  was  then  holding  a  good  paying  job  and 
had  money  laid  up  for  a  sick  day.  Was  he  falsifying 
then  or  was  he  stating  the  truth  at  a  later  time, — ^namely, 
when  he  made  his  affidavit  saying,  in  effect,  that  he  had 
been  at  no  time  able  to  pay'  any  part  of  the  alimony? 
He  contradicts  himself  without  any  explanation,  and  up- 
on the  face  of  the  evidence  it  would  seem  his  statements 
were  entitled  to  very  little  credit.  Taken  alone  they  do 
not  give  the  court  light  upon  the  question  at  issue.  The 
appellant  not  having  seen  him  since  his  departure,  was, 
of  course,  unable  to  produce  testimony  as  to  his  ability 
to  pay  the  alimony  during  his  absence.  His  attempt  to 
show  a  physical  disability  is  hardly  entitled  to  credit. 
His  various  occupations,  many  of  them  requiring  a  vigor- 
ous physical  condition,  refute  his  claim  in  that  regard. 
It  will  be  noticed  in  one  of  his  letters  he  offers  to  comply 
in  part  with  the  order  of  the  court  if  the  petitioner  will 
bring  the  children  to  see  him,  and  in  this  affidavit  he 
says  he  has  at  all  times  been  willing  to  take  the  chil- 
dren and  care  for  them  but  the  wife  would  not  consent. 
All  this  indicates  a  willful  disregard  for  the  order  of  the 
court.  It  may  be  conceded  that  he  was  not  at  all  times 
able  to  pay  the  whole  of  the  monthly  allowance,  but 
his  affidavit  and  his  letters  fail  to  show  that  he  made  an 
honest  effort  to  pay  it,  while,  on  the  other  hand,  they  and 
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the  other  evidence  adduced  tend  to  indicate  a  willful  neg- 
lect to  pay  not  only  the  whole,  but  even  a  small  part  of  it. 

Counsel  attempt  to  say  that  the  allowance  of  alimony 
was  too  large.  It  does  not  appear  that  this  was  the  rea- 
son he  failed  to  comply  with  the  mandate  of  the  court. 
He  did  not  question  the  propriety  of  the  allowance,  but 
pursued  a  course  which  indicated  that  he  acquiesced  in 
the  justice  of  the  order.  Furthermore,  if  he  had  indi- 
cated a  desire  to  pay  any  part  of  it,  and  the  amount  had 
appeared  to  the  court  to  be  unjust  because  beyond  his 
means  and  ability  to  pay,  the  order  was  subject  to  be 
modified  at  any  time,  and  doubtless  would  have  been. 
He  during  the  seven  years  made  no  complaint  as  to  the 
amount  of  allowance,  but  only  when  attached  for  con- 
tempt does  he  attempt  to  resort  to  that  excuse  for  his 
failure  to  comply  with  the  order  of  the  court.  The  bur- 
then of  proof  was  upon  him  to  show  that,  acting  in  good 
faith  and  with  an  honest  purpose  to  comply  with  the 
order  of  the  court,  he  was  unable  to  do  so, — and  this,  we 
think,  the  circuit  court  was  justified  in  finding  he  failed 
to  do.  By  his  own  affidavit  he  does  not  state  in  terms 
that  he  was  at  all  times  unable  to  comply  with  the  order, 
but  simply  states  facts  from  which  his  counsel  contend 
that  the  inference  must  be  drawn  that  he  had  no  such 
ability. 

It  is  also  urged  that  the  proceeding  in  bankruptcy 
discharged  the  appellee  from  the  payment  of  this  ali- 
mony. That  question  was  before  this  court  in  the  case 
of  Barclay  v.  Barclay,  184  111.  375,  in  a  contempt  proceeding 
very  much  like  this,  and  it  was  there  held  that  alimony 
cannot  be  regarded  as  a  debt  owing  from  the  husband  to 
the  wife  which  may  be  discharged  by  an  order  in  bank- 
ruptcy, whether  the  alimony  accrues  before  or  after  the 
bankruptcy  proceeding.  In  addition  to  what  was  there 
said  we  might  add,  the  duty  which  the  law  imposes  upon 
a  husband  and  father  to  support  and  maintain  his  wife 
and  children  is  not  such  a  debt  as  contemplated  by  the 
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Bankruptcy  act.  It  is  a  social  obligation  as  well  as  a 
pecuniary  liability.  It  is  founded  upon  public  policy  and 
is  for  the  good  of  society. 

For  the  reasons  indicated,  the  judgment  of  the  Appel- 
late Court  will  be  reversed  and  the  order  of  the  circuit 
xourt  affirmed.  Judgment  reversed. 
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David  Robinson  et  at. 

V. 

Martha  J.  Ruprecht  et  al 
Opinion  filed  JvmA  i9, 1901—Behearing  denied  October  tS^  1901. 

1.  Courts— ic^n  State  court  properly  declines  to  delay  cause  unUl 
termination  of  smt  in  Federal  court,  A  State  court  properly  declines 
to  delay  a  suit  until  the  termination  of  a  prior  suit  in  the  United 
States  court  involving  the  same  question,  where  the  suit  in  the 
State  court  is  for  the  partition  of  real  estate  whereas  the  suit  in 
the  Federal  court  relates  to  the  personal  property  only,  and  where 
the  parties  to  the  suits  are  not  identical,  and  the  determination 
of  either  suit  does  not  involve  any  conflict  of  authority  between 
the  respective  courts. 

2.  IiiiiBGiTiMATES-H/7/i«n  presumption  th<U  husband  is  the  father  of 
wife^s  diildren  does  not  prevail.  The  presumption  that  the  leg^al  hus- 
band of  a  woman  is  the  father  of  her  children  cannot  prevail  where 
it  appears  from  the  evidence  that  in  the  course  of  nature  he  could 
not  have  been  the  father  of  them. 

3.  Same— statute  respecting  illegitimates  applies  to  all  illegitimate  diU- 
dren.  The  provisions  of  sections  2  and  3  of  the  Statute  of  Descent, 
relating  to  illegitimates,  apply  to  all  illegitimate  children,  even 
those  born  of  parents  who  at  the  time  of  the  conception  and  birth 
of  such  children  were  living  in  a  state  of  adultery,  in  violation  of 
their  marriage  vows  and  the  laws  of  the  State. 

4.  MARRIAOE-Hzn  originally  meretricious  relation  may  be  shown  to  hate 
become  matrimonial.  While  the  presumption  is  that  a  cohabitation 
which  was  meretricious  in  its  inception  continues  to  be  so,  yet  it 
may  be  shown  by  proof,  either  direct  or  circumstantial,  that  the 
cohabitation  has  lost  its  wrongful  character  and  become  matri- 
monial in  intent. 

5.  Same— to^cn  a  valid  common  law  marriage  is  shown.  A  common 
law  marriage  valid  in  this  State  is  established  where,  although 
at  the  time  of  the  celebration  of  the  supposed  marriage  the  man 
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knew  that  he  had  a  legal  wife  living  and  the  woman  had  a  husband 
living  whom  she  in  good  faith  supposed  to  be  dead,  the  parties  con- 
tinued to  cohabit  as  husband  and  wife,  publicly  conducting  and  an- 
nouncing themselves  as  such  and  acknowledging  their  offspring  as 
their  children  after  receiving  knowledge  that  the  man's  legal  wife 
was  dead  and  after  the  woman's  legal  husband  had  died;  and  in 
such  case  the  children  are  rendered  legitimate,  under  the  statute. 
Cabtwrioht  and  Hand,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  P.  Dunne,  Judge,  presiding. 

S.  S.  Gregory,  John  C.  Spooner,  and  A.  L.  Sanborn, 
for  appellants: 

Cohabitation  origfinally  illicit  is  presumed  to  so  con- 
tinue until  a  change  therein  is  shown.  Cartvmght  v.  Mc- 
Qown,  121  111.  388;  GolliTia  v.  Voorhees,  14  L.  R.  A.  364;  Cole 
w.Cole,  153  111.  585;  Badgers.  Badger,  88  N.Y.  546;  Williama 
V.  Williams,  46  Wis.  464;  Floyd  v.  Calvert,  53  Miss.  37;  Insur- 
aTice Oo.y.  Riegal,  113  Pa.  St.  294;  Cargiley.  Wood,  63  Mo.  501. 

Where  persons  are  bom  illegitimate,  the  subsequent 
marriage  of  their  parents  does  not  legitimate  them  un- 
less at  the  time  of  conception  or  birth  the  parents  could 
lawfully  intermarry .  Rev.  Stat.  chap.  39,  sec.  3;  chap.  17, 
sec.  15;  Marionneaux  v.  Dupuy,  48  La.  Ann.  496;  1  Black- 
stone's  Com.  455;  2  Domat,  sec.  2510;  4  Gibbon's  Rome, 
482,  chap.  44;  Dwight  on  Law  of  Persons,  257;  2  Kent's 
Com.  209;  2  Pingrey  on  Real  Prop.  sec.  1143;  1  Rapalje 
&  Lawrence's  Law  Die.  118;  1  Dembitz  on  Land  Titles, 
287;  2  Am.  &  Eng.  Ency.  of  Law,  895;  Sams  v.  Sams,  85  Ky. 
396;  Cope  v.  Cope,  137  U.  S.  682;  People  v.  Oaulter,  149  111.  39; 
Garland  v.  Harrison,  8  Leigh,  368;  Eraser  on  Parent  and 
Child,  36;  Sutherland  on  Stat.  Const,  sec.  246;  ScanUm  v. 
Walsh,  81  Md.  118;  Dalrymple  v.  Dalrymple,  2  Hagg.  54. 

Where  the  proof  shows  that  the  children  of  a  married 
woman  are  not  the  children  of  her  husband,  there  can  be 
no  presumption  that  they  are  the  legitimate  children  of 
her  paramour,  nor  any  presumption  of  subsequent  legiti- 
mation in  jurisdictions  where  this  is  permitted  by  law; 
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hence  there  is  in  this  case  no  presumption  of  legitimacy 
which  contesting  appellees  can  invoke.  1  Blackstone's 
Com.  457,  note  19;  1  Greenleaf  on  Evidence,  sec.  28,  note  c; 
2  Pingrey  on  Real  Prop.  sec.  1145;   Eegina  v.  Man^ldj 

1  Q.  B.  444. 

Where  cohabitation,  matrimonial  in  form,  is  com- 
menced under  a  marriage  void,  and  known  to  be  void  by 
either  party,  by  reason  of  an  impediment  to  a  valid  mar- 
riage between  them,  the  removal  of  the  impediment  will 
not  change  the  relation  from  meretricious  to  matrimonial 
cohabitation,  but  there  must  be  a  subsequent  interchange 
of  matrimonial  consents,  or  actual  marriage,  after  the 
removal  of  the  impediment.  Such  marriage  is  not  shown 
by  continued  cohabitation  and  repute  of  marriage,  accom- 
panied with  a  general  admission  and  declarations  by 
either  or  both  parties  that  they  are  husband  and  wife. 
Cartwright  v.  McGowriy  121  Ill.*388;  Dalrymple  v.  DalrymplCj 

2  Hagg.  54;  George  v.  Thomas,  10  Up.  Can.  604;  Grymhle  v. 
Grymble,  50  111.  App.  544;  1  Bishop  on  Mar.,  Div.  and  Sep. 
sees.  961,  970,  985;  Wright  y.  Wright,  48  How.  Pr.  1;  &Gara 
V.  Eisenlohr,  38  N.  Y.  296;  Brinkley  v.  Brinkley,  50  id.  184; 
Badger  v.  Badger,  88  id.  546;  Foster  v.  Hawley,  8  Hun,  68; 
Queen  v.  Millis,  10  C.  &  P.  534;  Randlett  v.  Bice,  141  Mass. 
385;  Beamish  v.  Beamish,  9  H.  L.  C.  274;  Norcross  v.  Norcross^ 
155  Mass.  425;  Peck  v.  Feck,  155  id.  479;  Bamum  v.  Bamum^ 
42  Md.  251;  Rose  v.  Rose,  67  Mich.  213. 

Where  the  jurisdiction  of  a  court  and  the  right  of 
plaintiff  to  prosecute  therein  have  once  attached,  that 
right  cannot  be  arrested  or  taken  away  by  proceedings 
in  another  court.  Munson  v.  Harroun,  34  111.  422;  Bank  v. 
Hazard,  49  Fed.  Rep.  293;  Logan,  v.  Lucas,  59  111.  237. 

Frank  Ives,  and  Vincent  D.  Wyman,  for  appellees: 
If  the  words  of  a  statute  are  free  from  ambiguity  and 
doubt,  and  no  intention  contrary  to  that  expressed  ap- 
pears in  other  parts  of  the  statute,  there  is  no  occasion 
for  interpretation.    A  bare  reading  suffices.    Sutherland 
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on  Stat.  Const,  sees.  234-237,  and  cases  cited;  Gas  Co.  v. 
Doumey,  127  111.  201;  Martin  v.  Swift,  120  id.  488. 

"Illegitimate"  means  begotten  and  born  out  of  lawful 
wedlock,  and  includes  all  bastards,  whether  the  fruit  of 
fornication,  adultery  or  incest.  Blythe  v.  Ayers,  96  Cal.  532; 
Brewer  v.  Blaugher,  14  Pet.  178;  Cope  v.  Cope,  137  U.  S.  682; 
3  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  895^;  2  Kent's  Com. 
208,  209;  1  Blackstone's  Com.  454,  455;  Miller  v.  Miller,  18 
Hun,  507. 

Where  a  legislature  enacts  what  purports  to  be  a  com- 
plete act  of  descents,  all  former  rules  of  inheritance  are 
abrogated.  It  will  be  presumed  the  legislature  intended 
to  provide  for  every  possible  case,  and  neither  the  com- 
mon nor  civil  law  can  be  resorted  to  to  determine  the 
construction  to  be  given  the  statute.  Ives  v.  McNicoll,  53 
N.  E.Rep.  60;  Brown  y.Turberville,  2  Call.  390;  Templeman 
V.  Steptoe,  1  Munf.  338;  Davis  v.  Bowe,  6  Rand.  355;  Garland 
V.  Harrison,  8  Leigh,  368. 

Unless  it  is  clearly  stated  that  adulterine  bastards 
are  excepted  from  the  operation  of  a  legitimation  statute 
it  cannot  be  held  such  an  unjust  exception  was  intended. 
The  legislature  has  not  made  the  right  of  a  child  to  in- 
herit depend  upon  the  degree  of  guilt  of  his  parents. 
Ives  V.  McNicoll,  53  N.  E.  Rep.  60;  Hawbecker  v.  Hawbecker, 
43  Md.  516;  Blythe  v.  Ayers,  96  Cal.  531;  Carroll  Y.Carroll, 
20  Tex.  731. 

When  a  marriage  in  fact  is  shown,  the  law  raises  a 
strong  presumption  of  its  legality,  and  the  burden  is  cast 
upon  the  objecting  party  to  establish  its  invalidity,  even 
though  that  require  the  proof  of  a  negative.  Jones  v.  Oil- 
bert,  135  111.  27;  Johnson  v.  Johnson,  114  id.  611;  Schmisseur 
V.  Beatrie,  147  id.  210;  Cartwright  v.  McGown,  121  id.  388; 
Coal  Co,  V.  Jones,  127  id.  379. 

The  law  presumes  innocence — not  guilt.  So  that  when 
the  second  marriage  of  a  person  is  shown,  and  it  is  es- 
tablished the  former  spouse  was  then  living,  the  law  will 
presume  the  first  marriage  was  dissolved  by  divorce. 
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This  presumption  is  strengthened  by  the  fact  that  the 
parties  to  the  first  marriage  have  both  re-married,  and 
by  the  long  lapse  of  time.  And  stronger  proof  to  rebut 
the  presumption  is  required  where  both  parties  are  dead 
and  the  legitimacy  of  their  children  is  in  issue.  It  is  not 
rebutted  by  mere  proof  the  first  spouse  did  not  obtain  a 
divorce.  Non  constat^  the  other  may  have  done  so.  John- 
son V.  Johnson^  114  111.  611;  Cartwright  v.  McQovm,  121  id. 
388;  Coal  Co.  v.  Jones,  127  id.  379;  Jones  v.  Oilbert,  135  id.  27; 
Schmisseur  v.  Beatrie,  147  id.  210;  Boulden  v.  Mclntyre,  119 
Ind.  574;  Wile's  Estate,  6  Pa.  Sup.  Ct.  435;  Harris  v.  Harris, 
8  111.  App.  57;  Blanchard  v.  Lambert,  43  Iowa,  228;  Hull  v. 
Bawls,  27  Miss.  471;  Carroll  v.  Carroll,  20  Tex.  731;  Leach 
Y.,Hall,  64  N.  W.  Rep.  790;  In  re  Edwards,  58  Iowa,  431. 

Mr.  Justice  Boqgs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  in  the  circuit  court 
of  Cook  county  to  partition  the  real  estate  of  which 
Curtis  E.  Robinson,  Sr.,  died  seized.  The  appellants,  a 
brother,  a  sister  and  four  nieces  of  the  said  deceased, 
filed  the  bill,  and  therein  alleged  that  said  deceased  left 
neither  widow,  child,  children,  descendants  of  child  or 
children,  father  or  mother,  him  surviving,  and  that  they 
and  the  appellee  Nathan  S.  Robinson,  a  brother  of  said 
deceased,  (who  refused  to  join  in  the  bill  as  a  complain- 
ant and  was  thereupon  made  a  defendant,)  were  the  only 
legal  heirs  of  said  deceased,  and  were,  under  the  statutes 
of  descent,  the  owners,  as  tenants  in  common,  of  the  real 
estate  of  which  he  died  seized.  The  bill  alleged  the  ap- 
pellees (except  said  Nathan  S.)  claimed  to  be  the  lawful 
children  and  only  lej^al  heirs  of  said  deceased.  The  relief 
asked  by  the  bill  was,  that  the  legal  title  to  the  real  es- 
tate of  which  the  said  deceased  was  the  owner  should  be 
declared  to  be  in  the  complainants  and  said  Nathan  S., 
as  tenants  in  common,  and  that  a  decree  in  partition  be 
entered  allotting  it  to  them  in  severalty,  according  to 
their  alleged  respective  interests  therein. 
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Prior  to  the  institution  of  the  suit  for  partition  the 
appellants,  as  complainants,  filed  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois  a 
bill  in  chancery  ag^ainst  these  appellees,  (except  said  Na- 
than S.  Robinson,  who  was  not  made  a  party  complain- 
ant or  defendant  to  the  proceeding  in  the  United  States 
court,)  Charles  Steinbrecher  and  Theodore  Schintz.  Be- 
fore the  case  at  bar  was  reached  for  hearing  in  the  trial 
court,  counsel  for  appellants  moved  to  stay  further  pro- 
ceedings therein  until  the  cause  pending  in  the  Circuit 
Court  of  the  United  States  could  be  heard  and  disposed 
of  in  the  Federal  court.  The  ground  of  the  motion  was 
that  the  two  cases  involved  the  same  question,  and  that 
that  in  the  United  States  court  was  the  prior  proceeding. 
The  denial  of  the  motion  by  the  court  is  complained  of 
as  error.  The  proceeding  in  the  United  States  court  re- 
lated only  to  the  personal  property  of  the  estate  of  the 
said  Curtis  E.  Robinson,  Sr.  The  proceeding  at  bar  has 
relation  only  to  the  real  estate.  The  parties  in  the  two 
actions  were  not  the  same.  The  prosecution  to  a  final 
termination  of  either  suit  did  not  involve  any  conflict 
of  authority  between  the  respective  courts  in  which  the 
suits  were  pending.  It  was  not  error  in  the  State  court 
to  decline  to  await  the  termination  of  the  litigation  in 
the  Federal  court. 

The  circuit  court  of  Cook  county  proceeded  to  the 
disposition  of  the  cause  pending  before  it,  and  after  a 
full  hearing  entered  a  decree  declaring  the  said  deceased 
left  him  surviving  the  appellees,  Martha  J.  Ruprecht, 
Bessie  L.  Howison  and  Curtis  E.  Robinson,  Jr.,  his  chil- 
dren and  only  heirs-at-law,  and  ordered  that  the  bill 
for  partition  of  the  premises  filed  by  the  appellants  be 
dismissed.  This  is  an  appeal  to  bring  the  decree  of  the 
circuit  court  in  review  in  this  court. 

In  1869  said  Curtis  E.  Robinson,  Sr.,  without  pretense 
of  marriage,  began  living  and  cohabiting  with  one  Jo- 
hannah  Schoeninger  in  the  city  of  Chicago  as  though  the 
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relation  of  husband  and  wife  existed  between  them.  The 
appellee  Martha  Ruprecht  (nee  Robinson)  was  bom  June 
22, 1870,  while  this  illicit  relation  continued.  On  the  24th 
day  of  April,  1873,  the  said  Curtis  E.,  Sr.,  applied  to  the 
clerk  of  the  county  court  of  McHenry  county,  Illinois,  for 
a  license  authorizing  the  ceremonies  of  marriage  to  be 
celebrated  between  himself  and  said  Johannah.  A  license 
was  issued  accordingly,  and  on  the  same  day  the  mar- 
riage was  celebrated  between  them  before  a  justice  of 
the  peace  of  said  McHenry  county.  They  continued  to 
live  and  cohabit  together  as  husband  and  wife  until  the 
death  of  said  Johannah,  which  occurred  April  14,  1891, — 
a  period  of  eighteen  years.  They  lived  during  all  these 
years  in  the  city  of  Chicago  and  deported  themselves  as 
husband  and  wife.  Curtis  E.,  Sr.,  survived  Johannah  but 
about  a  year,  and  died  April  20,  1892.  The  appellees 
Curtis  E.,  Jr.,  and  Bessie  L.  Howison,  were  born  to  them 
after  the  celebration  of  the  marriage.  Prior  to  the  cele- 
bration of  the  marriage  both  parties  thereto  had  been 
previously  married.  Mary  J.,*  the  wife  of  said  Curtis  E., 
Sr.,  by  the  prior  marriage,  whom  he  had  separated  from 
in  the  State  of  Massachusetts,  was  then  living  and  un- 
divorced,  as  he  well  knew.  Gottlieb  Schoeninger,  the 
husband  of  said  Johannah,  was  then,  in  fact,  living  some- 
where in  the  State  of  Pennsylvania,  but  it  seems  to  be 
well  established  she  had  been  informed,  and  upon  rea- 
sonable grounds  believed,  that  he  was  dead,  and  in  good 
faith  believed  she  had  full  right  to  enter  into  the  mar- 
riage relation.  On  December  27,  1875,  Mary  J.,  the  legal 
wife  of  said  Curtis  E.,  Sr.,  departed  this  life  at  her  home 
in  the  State  of  Massachusetts,  and  within  a  few  months 
thereafter  appellee  Nathan  S.  Robinson  came  from  Mas- 
sachusetts to  Chicago  and  informed  said  Curtis  E.,  Sr., 
and  said  Johannah,  that  said  Mary  J.  was  dead.  Grott- 
lieb  Schoeninger,  husband  of  said  Johannah,  survived 
until  the  13th  day  of  May,  1890,  at  which  date  he  died  at 
Nazareth,  Pennsylvania.     He  had  entered  into  marriage 
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with  another  woman  in  1870,  at  Easton,  Pennsylvania. 
The  fact  said  Schoeninger  was  living"  at  the  time  of  their 
marriage  in  McHenry  county  never  reached  either  said 
Curtis  E.,  Sr.,  or  said  Johannah.  Both  died  resting  un- 
der the  belief  which  they  entertained  at  the  time  of  the 
celebration  of  the  marriage  between  them  in  McHenry 
county  in  1873,  that  he  had  died  previous  thereto. 

The  cohabitation  of  said  Curtis  E.,  Sr.,  and  said  Jo- 
hannah, was  meretricious  in  its  inception.  The  cele- 
bration of  the  marriage  contract  between  them  in  1873, 
in  McHenry  county,  did  not  change  their  adulterous  re- 
lation, for  the  reason  the  said  Curtis  E.,  Sr.,  had,  as  he 
well  knew,  a  legal  wife.  They,  however,  continued  to 
live  together  as  husband  and  wife  for  nearly  sixteen 
years  after  the  death  of  said  Mary  J.,  the  wife  of  said 
Curtis  E.,  Sr.,  and  for  about  a  year  after  the  death  of 
Gottlieb,  whose  death  removed  the  only  impediment  to 
their  legal  marriage.  Their  children,  Martha,  Curtis  E., 
Jr.,  and  Bessie,  the  appellees,  were  treated  and  acknowl- 
edged by  both  parents  as  true  and  lawfully  begotten 
children  during  all  those  years.  Sections  2  and  3  of 
chapter  39  of  our  statutes,  entitled  "Descent,"  (Hurd's 
Stat.  1899,  p.  653,)  are  as  follows: 

"Sec.  2.  An  illegitimate  child  shall  be  heir  of  its 
mother  and  any  maternal  ancestor,  and  of  any  person 
from  whom  its  mother  might  have  inherited,  if  living;  and 
the  lawful  issue  of  an  illegitimate  person  shall  represent 
such  person,  and  take,  by  descent,  any  estate  which  the 
parent  would  have  taken,  if  living. 

''Second — The  estate,  real  and  personal,  of  an  illegiti- 
mate person,  shall  descend  to  and  vest  in  the  widow  or 
surviving  husband  and  children,  as  the  estate  of  other 
persons  in  like  cases. 

''Third — In  case  of  the  death  of  an  illegitimate  intes- 
tate, leaving  no  child  or  descendant  of  a  child,  the  whole 
estate,  personal  and  real,  shall  descend  to  and  absolutely 
vest  in  the  widow  or  surviving  husband. 
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''Fourth— "When  there  is  no  widow  or  surviving  hus- 
band, and  no  child  or  descendants  of  a  child,  the  estate 
of  such  person  shall  descend  to  and  vest  in  the  mother 
and  her  children,  and  their  descendants — one-half  to  the 
mother,  and  the  other  half  to  be  equally  divided  between 
her  children  and  their  descendants,  the  descendants  of 
a  child  taking  the  share  of  their  deceased  parent  or 
ancestor. 

''Fifth — In  case  there  is  no  heir  as  above  provided,  the 
estate  of  such  person  shall  descend  to  and  vest  in  the 
next  of  kin  to  the  mother  of  such  intestate,  according 
to  the  rule  of  the  civil  law. 

"Sixth — ^When  there  are  no  heirs  or  kindred,  the  es- 
tate of  such  person  shall  escheat  to  the  State,  and  not 
otherwise. 

"Sec.  3.  An  illegitimate  child,  whose  parents  have  in- 
termarried, and  whose  father  has  acknowledged  him  or 
her  as  his  child,  shall  be  considered  legitimate." 

The  law  raises  the  presumption  that  Gottlieb,  the 
legal  husband  of  said  Johannah,  was  the  father  of  her 
children.  The  presumption  is  not,  however,  conclusive, 
but  is  rebuttable.  It  appeared  in  the  proof  that  there  was 
no  possibility  of  access  to  the  mother  on  the  part  of  the 
said  Gottlieb  at  the  time  of  the  conception  of  either  of 
these  appellee  children.  In  the  course  of  nature  he  could 
not  have  been  the  father  of  either  of  them.  In  such  state 
of  case  the  presumption  cannot  prevail.  (1  Greenleaf  on 
Evidence,  sec.  128,  note  c;  3  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed.— 876,  877.)  The  said  Curtis  E.,  Sr.,  was  properly 
regarded  by  the  chancellor  as  the  father  of  the  appellees, 
Martha  J.  Ruprecht,  Curtis  E.  Robinson,  Jr.,  and  Bessie 
L.  Howison. 

The  contention  of  the  appellants  is,  that  if  it  be  con- 
ceded the  said  Curtis  E.,  Sr.,  was  the  father  of  said  ap- 
pellees, they  were  at  birth  illegitimate;  that  they  were 
begotten  and  born  while  their  parents  were  living  in  a 
state  of  adultery,  and  for  that  reason  said  section  8  does 
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not  apply  to  them.  The  argument  is,  that  at  the  common 
law  legitimation  of  children  born  out  of  wedlock  was 
unknown,  and  that  all  legislation  admitting  illegitimate 
children  to  the  right  of  succession,  being  in  derogation 
of  the  common  law,  must  be  strictly  construed,  and  hence 
that  such  legislation  should  not  be  construed  to  apply 
to  children  born  of  parents  who,  at  the  time  of  the  con- 
ception and  birth  of  such  children,  in  violation  of  their 
marriage  vows  and  of  the  Criminal  Code  of  the  State, 
were  living  in  a  state  of  adultery.  Counsel  cite  as  in 
support  of  their  position,  2  Pin  grey  on  Real  Prop.  1143, 
1  Rapalje  &  Lawrence's  Law  Die.  118,  title  "Bastardy," 
and  Sams  v.  Sams,  85  Ky.  396.  But  we  think  the  weight 
of  authority,  as  well  as  by  far  the  better  reason,  is  op- 
posed to  this  view.  {Carroll  v.  Carroll,  20  Tex.  731;  ffatv- 
becke}'  v.  Eawbecker,  43  Md.  516;  Blythe  v.  Ayers,  96  Cal.  532; 
Schouler  on  Domestic  Relations,  226;  Ives  v.  McNicolly  53 
N.  E.  Rep.  60;  Sutphin  v.Cox,'l  West.  Law  Monthly,  346.) 
The  rule  of  the  common  law  was,  that  every  bastard, 
whether  the  fruit  of  adulterous,  incestuous  or  other  man- 
ner of  intercourse  not  sanctioned  b^y  wedlock,  was  deemed 
to  be  of  kin  to  no  one,  and  therefore  not  capable  of  in- 
heriting from  any  one,  nor  of  having  heirs,  except  of  his 
own  blood,  who  could  inherit  from  him.  (Blacklaws  v. 
MUve,  82  111.  505;  Stoltz  v.  Doering,  112  id.  234;  4  Kent's 
Com.— 13th  ed.— 445;  3  Am.  &  Eng.  Ency.  of  Law,  892.) 
The  common  law  of  England  recognized  no  mode  of  legit- 
imating bastards  except  by  a  special  act  of  parliament. 
(4  Kent's  Com.— 13th  ed.— note  4  to  p.  445;  3  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — p.  896.)  In  the  absence  of  statu- 
tory enactments  the  common  law  rule  would  be  the  law 
in  Illinois.  {Stoltz  v.  Doering,  supra,)  The  rule  visited  the 
sins  of  the  parents  upon  the  unoffending  offspring,  and 
could  not  long  survive  the  truer  sense  of  justice  and 
broader  sense  of  charity  that  came  with  the  advancing 
enlightenment  and  civilization  of  the  race. 
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Sections  2  and  3  of  our  Statute  of  Descent  were  en- 
acted for  the  purpose  of  obviating  the  undue  severity  of 
the  common  law  and  of  erecting  a  rule  more  consonant 
with  justice  to  an  innocent  and  unfortunate  class.  Sec- 
tion 2  of  the  act  relates  to  the  capacity  of  illegitimates 
to  inherit  and  to  the  capacity  of  others  to  inherit  from 
them.  It  abrogates  the  common  law  rule  that  an  illegiti- 
mate is  the  child  of  nobody,  and  could  not  take  property 
by  inheritance  even  from  its  own  mother.  Section  3  was 
adopted  for  the  purpose  of  providing  a  mode  by  which 
the  same  class  of  persons  referred  to  in  section  2, — ille- 
gitimates,— could  be  legitimated.  The  same  words,  "ille- 
gitimate child,"  are  used  in  both  sections,  and  we  know 
of  no  rule  of  construction,  and  certainly  there  is  no  rea- 
son, requiring  a  different  meaning  should  be  given  to  the 
words  in  one  section  to  that  given  them  in  the  other. 
Section  3  enables  parents  to  intermarry  when  they  may 
legally  do  so,  and  acknowledge  their  offspring  bom  prior 
to  the  legal  celebration  of  their  union,  and  we  do  not 
see  the  force  of  the  reasoning  that  would  so  restrict  the 
meaning  of  the  section  as  to  exclude  from  its  operation 
parents,  one  or  the  other  of  whom  has  violated  his  or  her 
marriage  obligations  in  the  procreation  of  the  child.  The 
child  of  such  parents  is  not  less  innocent  or  unoffend- 
ing than  the  child  of  parents  who  were  unmarried  at  the 
time  of  the  copulation,  and  the  ground  upon  which  the 
insistence  is  based  a  distinction  should  be  made, — that 
the  child  shall  be  punished  for  the  sins  of  the  parents,— 
shocks  every  sense  of  justice  and  right.  The  degree  of 
moral  or  criminal  delinquency  of  the  parents  does  not 
enter  into  consideration  in  construing  the  section.  (See 
Brewer  v.  Blough&r,  9  Pet.  178;  Blythe  v.  Ayers,  96  Cal.  532.) 
It  was  not  the  legislative  intent  to  exclude  from  the 
benefits  of  said  sections  2  and  3  any  illegitimate  person. 

It  follows,  then,  that  said  appellees,  Martha  J.  Ru- 
precht, Curtis  E.  Robinson,  Jr.,  and  Bessie  L.  Howison, 
were  properly  regarded  by  the  chancellor  as  the  offspring 
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of  the  said  Curtis  E.,  Sr.,  deceased,  and  that  though  ille- 
gitimate by  birth,  they  were  legitimated  and  became  his 
legal  heirs  if  the  legal  relation  of  husband  and  wife  after- 
wards existed  between  their  parents  and  the  said  Cur- 
tis E.,  Sr.,  acknowledged  them  as  his  children.  That  he 
did  so  acknowledge  them  cannot  be  the  subject  of  con- 
troversy. He  was  to  them  a  kind  and  indulgent  father, 
and  the  record  abounds  in  proof  of  acts  and  words  of 
his  which  placed  all  question  of  his  acknowledgment  of 
them  as  his  children  beyond  doubt  or  debate. 

There  was  no  proof  marriage  vows  were  celebrated 
between  said  Curtis  E.,  Sr.,  and  said  Johannah,  in  ac- 
cordance with  the  requirements  of  the  statute  with  re- 
lation to  marriages,  except  the  marriage  in  McHenry 
county.  The  McHenry  county  marriage  was  illegal,  for 
said  Curtis  E.,  Sr.,  at  that  time  had  a  living  wife  and 
said  Johannah  a  living  husband.  The  connection  be- 
tween them  was  in  its  inception  meretricious,  and  the 
presumption  of  their  innocence  and  morality  was  at  once 
rebutted.  The  presumption  is  that  a  cohabitation  mere- 
tricious in  its  inception  continues  meretricious;  but  that 
the  evil  purpose  of  the  parties  subsequeotly  changed 
and  that  the  cohabitation  lost  its  wrongful  character 
aod  became  matrimonial  in  intent  and  character  may 
be  shown  by  proof,  direct  or  circumstantial. 

It  may  be  here  noted  as  a  distinction  between  this 
cause  and  that  of  Cartwright  v.  McQown,  121  111.  388,  that 
in  the  latter  case  Lewis  married  Zerelday  Cacey  with 
full  knowledge  he  was  then  the  husband  of  a  living  wife, 
and  never  thereafter  obtained  information  that  this  im- 
pediment to  a  lawful  union  with  Zerelday  had  been  re- 
moved by  the  decree  of  divorce  granted  to  his  legal  wife 
in  Kentucky,  but  that  his  cohabitation  with  Zerelday  re- 
mained always  meretricious  so  far  as  he  was  concerned, 
and  for  that  reason  it  was  held  the  presumption  that  a 
legal  marriage  was  celebrated  between  said  Lewis  and 
said  Zerelday  after  the  granting  of  the  decree  of  divorce 
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did  not  arise.  The  formal  statutory  celebration  of  mar- 
riage between  said  Curtis  E. ,  Sr. ,  and  said  Johannah,  indi- 
cated that  it  was  their  desire  their  subsequent  connection 
should  be  considered  and  understood  to  be  matrimonial. 
They  in  good  faith,  so  far  as  this  record  discloses,  at 
the  time  of  the  marriage  believed  that  Johannah  was  a 
widow  and  might  lawfully  marry,  but  Curtis  E.,  Sr.,  at 
least,  knew  that  he  then  had  a  living  wife  and  could  not 
lawfully  enter  into  another  marriage  union.  In  1875, — 
about  two  years  after  this  formal  marriage, — Mary  J., 
the  wife  of  said  Curtis  E.,  Sr.,  died,  and  within  a  few 
months  thereafter  said  Curtis  E.,  Sr.,  and  Johannah, 
were  advised  that  said  Mary  J.  was  no  longer  living. 
They  then  believed  there  was  no  impediment  to  their 
legal  union  as  husband  and  wife.  There  is  no  direct 
proof  they  subsequently  entered  into  a  statutory  mar- 
riage, but  their  actions,  conduct,  their  cohabitation  and 
repute,  were  foreign  to  and  inconsistent  with  any  rela- 
tion other  than  that  of  husband  and  wife,  and  there  can 
be  no  doubt  but  that  after  the  death  of  said  Mary  J.  the 
cohabitation  between  said  Curtis  E.,  Sr.,  and  said  Jo- 
hannah, was  matrimonial  in  the  intent  and  belief  of  both 
of  them.  Their  actions,  life  and  repute  from  thenceforth 
during  the  remainder  of  their  lives  were  those  of  husband 
and  wife.  The  impediment  to  that  legal  relation  was  re- 
moved May  13,  1890,  by  the  death  of  said  Gottlieb,  the 
husband  of  said  Johannah.  There  is  no  proof  on  the  ques- 
tion whether  they  were  or  were  not  advised  of  his  death. 
They  believed  that  he  was  dead  when  the  ceremony  of 
marriage  was  performed  in  McHenry  county,  in  1873,  and 
so  far  as  the  record  discloses  were  never  advised  to  the 
contrary.  Johannah  lived  nearly  a  year  after  the  death 
of  Gottlieb  and  died  April  14, 1891,  and  said  Curtis  E.,  Sr., 
survived  Johannah  but  about  one  year.  It  was  lawful 
after  the  death  of  Gottlieb  for  them  to  enter  into  the 
marriage  relation.  They  believed  their  cohabitation  was 
matrimonial^  intended  it  should  be  so,  and  the  presump- 
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tion  of  marriage  from  cohabitation  apparently  matrimo- 
nial became  applicable  to  their  relation  as  husband  and 
wife  in  aid  of  the  legitimacy  of  their  children. 

The  chancellor  found  "that  the  said  Curtis  E.  Rob- 
inson, Sr,,  and  Johannah  Robinson  lawfully  intermar- 
ried at  some  time  between  May  13,  1890,  (the  date  of  the 
death  of  Gottlieb  Schoeninger,)  and  April  14, 1891;  that 
both  before  and  after  such  intermarriage,  and  until  his 
death,  the  said  Curtis  E.  Robinsoo,  Sr.,  continuously  ac- 
knowledged the  said  Curtis  E.  Robinson,  Jr.,  Martha  J. 
Ruprecht,  (formerly  Robinson,)  and  Bessie  L.  Howison, 
(formerly  Robinson,)  and  each  of  them,  as  his  legitimate 
children.**  This  finding  is  amply  supported  by  the  proofs. 
They  were,  during  that  period,  living  in  their  residence 
on  Wabash  avenue.     The  acts  of  each  toward  the  other 
were  those  of  husband  and  wife,  and  to  said  Martha  J., 
Curtis  E.,  Jr.,  and  Bessie  L.,  their  children,  who  were 
members  of  the  family,  they  deported  themselves  as 
father  and  mother.     Their  whole  life  was  inconsistent 
with  any  other  relation  than  that  of  husband  and  wife. 
A  few  months  after  the  death  of  said  Gottlieb  Schoen- 
inger, they,  with  the  appellee  children,  visited  the  rela- 
tives of  the  husband,  in  Massachusetts.     Curtis  E.,Sr., 
introduced  Johannah  to  his  kindred  as  his  wife  and  the 
appellee  children  as  their  children.     He  manifested  pa- 
rental pride  in  the  children,  was  anxious  the  appellee 
daughters  should  exhibit  their  proficiency  in  music  to 
his  kindred,  and  declared  his  satisfaction  that  through 
appellee  Curtis  E.,  Jr.,  his  name  would  be  perpetuated. 
A  family  reunion  was  held  at  the  house  of  his  brother, 
Nathan  S.,  at  which  Curtis  E.,  Sr.,  Johannah  and  the  ap- 
pellee children  attended  as  a  family.     Johannah  mani- 
fested a  sympathetic  feeling  for  some  of  the  relatives  of 
Curtis  E.,  Sr.,  and  made  them  gifts  of  money  and  other 
articles,  and  when  she  and  said  Curtis  E.,  Sr.,  returned 
to  their  home  in  Chicago  they  brought  with  them  the 
mother  of  Curtis  K,  Sr.,  an  aged  woman,  who  lived  with 
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them  in  their  home  on  Wabash  avenue,  as  a  member  of 
their  family,  during  the  remainder  of  her  life.  They  also 
invited  Nathan  S.  Robinson  and  his  daughter,  Eunice,  to 
visit  them  in  Chicago.  The  invitation  was  accepted,  and 
they  were  entertained  as  relatives  in  their  home  on  Wa- 
bash avenue.  A  pew  was  rented  in  the  South  Park  Ave- 
nue Church,  and  Curtis  E.,  Sr.,  and  Johannah  attended 
services  together  there.  Deeds  were  executed  conveying 
to  them  property  as  husband  and  wife,  naming  them  as 
such,  and  they  uniformly  treated  and  called  each  other 
husband  and  wife.  Curtis  E.,  Sr.,  applied  for  letters  of 
administration  on  the  estate  of  Johannah,  declaring,  un- 
der oath,  therein  that  he  was  her  widower.  He  received 
an  engrossed  copy  of  resolutions  passed  by  a  lodge  of 
which  he  was  a  member,  extending  sympathy  and  con- 
dolence on  the  death  of  his  wife,  and  he  brought  such 
copy  home  to  the  children.  He  directed  her  name,  as 
Johannah  Robinson,  to  be  engraved  upon  the  plate  of 
her  coffin,  and  an  inscription  to  be  engraved  on  her  monu- 
ment in  which  she  was  declared  to  be  his  wife,  and  caused 
to  be  published  an  obituary  notice  of  her  death,  naming 
her  as  "Johannah,  beloved  wife  of  C.  E.  Robinson."  A 
common  law  marriage  was  thus  established,  and  such 
marriages  are  valid  in  this  State.  Port  v.  Fort,  70  111.  484; 
Elzas  V.  Elzas,  171  id.  632. 

The  finding  of  the  chancellor  said  Curtis  E.,  Sr.,  and 
said  Johannah,  were  lawfully  married  after  the  death  of 
said  Schoeninger,  and  that  said  Curtis  E.,  Sr.,  acknowl- 
edged each  of  the  appellee  children  as  his  children,  was 
abundantly  sustained  by  the  proofs.  The  appellee  chil- 
dren were  properly  regarded  by  the  chancellor  as  the 
legitimate  children  and  legal  heirs  of  said  Curtis  E.  Rob- 
inson, Sr. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

Cartwrtght  and  Hand,  JJ.,  dissenting. 
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Prank  Supple 

V. 

John  P.  Agnew  et  al 
Opinion  fled  October  U,  190L 

1.  Appeals  and  errors— e^eet  where  the  Appellate  Court  reverses 
without  remanding.  If  the  Appellate  Court  reverses  a  judgment  for 
the  plaintiff  without  reciting  the  facts  or  remanding  the  cause,  it 
must  be  presumed  that  the  Appellate  Court  agreed  with  the  trial 
court  as  to  the  facts  but  held  them  insufiQcient  to  sustain  the  cause 
of  action,  and  on  further  appeal  the  Supreme  Court  can  only  look 
into  the  evidence  and  determine  whether  it  fairly  tends  to  prove 
the  cause  of  action  alleged.  If  it  does,  the  judgment  of  the  Ap- 
pellate Court  must  be  reversed,  otherwise  affirmed. 

2.  Pleading — what  need  not  be  alleged  in  action  for  negligence  in  not 
furnishing  sujSHcient  help.  A  declaration  which  charges  negligence 
by  the  defendant  in  failing  to  furnish  a  sufficient  number  of  men 
to  do  the  work  with  safety  to  the  plaintiff  need  not  contain  a  dis- 
tinct allegation  of  a  failure  to  do  some  act  which  would  have  per- 
mitted the  work  to  be  done  with  a  less  number  of  men  than  was 
necessary  without  such  performance. 

3.  Master  and  servant— mcw/er  should  provide  sufficient  help  to  do 
work.  It  is  the  duty  of  the  master  to  his  servant  to  exercise  rea- 
sonable care  in  furnishing  an  adequate  number  of  co-laborers  to 
assist  in  the  performance  of  work  of  a  hazardous  nature. 

4«  Same — servarU  does  not  assume  risk  of  work  outside  the  scope  of  his 
employmenL  If  a  servant  is  ordered  by  the  master  to  work  tempo- 
rarily in  another  department  of  the  business  outside  the  scope 
of  his  employment  and  with  which  the  master  knows  he  is  not  fa- 
miliar, he  does  not,  by  obeying  such  order,  necessarily  assume  the 
risks  incident  to  the  work. 

6.  Law  and  fact— what  questions  in  an  action  for  negligence  are  for 
the  Jury.  Whether  the  defendant  was  negligent  in  not  providing  a 
sufficient  number  of  men  to  assist  in  the  work  which  the  plaintiff 
was  attempting  to  do  when  injured,  and  whether  the  injury  was 
the  result  of  the  negligence  of  a  fellow-servant,  are  ordinarily 
questions  for  the  jury  under  the  evidence  and  the  instructions. 

Agnew  v.  Supple,  80  111.  App.  437,  reversed. 

Writ  op  Error  to  the  Branch  Appellate  Court  for 
the  First  District;— heard  in  that  court  on  appeal  from 
the  Superior  Court  of  Cook  county;  the  Hon.  Jonas 
Hutchinson,  Judge,  presiding. 
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This  is  an  action  on  the  case,  brought  by  the  plaintiff 
in  error  against  defendants  in  error,  John  P.  Agnew,  and 
John  McGillen,  and  one  Francis  Agnew,  since  deceased, 
who  composed  the  firm  of  Agnew  &  Co.,  to  recover  for 
personal  injuries,  claimed  by  plaintiff  in  error  to  have 
been  sustained  by  him  by  reason  of  their  negligence  while 
he  was  in  their  employ.  Verdict  and  judgment  were  in 
favor  of  the  plaintiff  in  error  for  $1500.00.  This  judg- 
ment has  been  reversed  by  the  Appellate  Court;  and  to 
reverse  the  judgment  of  the  Appellate  Court  the  present 
writ  of  error  is  sued  out.  > 

The  judgment,  rendered  by  the  Appellate  Court,  was 
as  follows:  "On  this  day  came  again  the  said  parties, 
and  the  court  having  diligently  examined  and  inspected, 
as  well  the  record  and  proceedings  aforesaid,  as  the  mat- 
ters and  things  therein  assigned  for  error,  and  being  now 
sufficiently  advised  of  and  concerning  the  premises,  are 
of  the  opinion  that  in  the  record  and  proceedings  afore- 
said, and  in  the  rendition  of  the  judgment  aforesaid,  there 
is  manifest  error.  Therefore,  it  is  considered  by  the 
court  that,  for  that  error  and  others  in  the  record  and 
proceedings  aforesaid,  the  judgment  of  the  superior  court 
of  Cook  county,  in  this  behalf  rendered,  be  reversed,  an- 
nulled, set  aside,  and  wholly  for  nothing  esteemed.  And 
it  is  further  considered  by  the  court  that  the  said  appel- 
lants recover  of  and  from  the  said  appellee  their  costs, 
by  them  in  this  behalf  expended,  to  be  taxed,  and  that 
they  have  execution  therefor." 

The  count  of  the  declaration,  upon  which  the  case 
was  tried,  alleged  that  the  defendants  on,  to-wit:  Janu- 
ary 6, 1893,  were  contractors,  engaged  in  digging  a  cer- 
tain trench  or  canal  in  said  county,  and,  in  said  work, 
employed  a  large  number  of  men  as  carpenters,  laborers 
and  otherwise,  said  carpenters  being  under  the  immediate 
direction  and  control  of  an  agent  or  servant  of  defendants 
known  as  a  boss-carpenter;  and  said  laborers  being  di- 
vided into  gangs,  each  gang  being  under  the  control  and 
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direction  of  an  agent  or  servant  of  defendants  known 
as  a  gang- foreman;  and  said  boss-carpenter,  carpenters, 
gang- foreman  and  laborers  being  under  the  general  con- 
trol and  management  of  an  agent  or  servant  of  defend- 
ants known  as  a  walking- boss,  who  was  employed  by 
defendants  to  manage,  control  and  superintend  the  work 
of  digging  said  canal,  and  to  direct,  manage  and  control 
all  the  servants  of  defendants  engaged  about  said  work; 
that  plaintiff  had  theretofore  been  employed  by  defend- 
ants as  one  of  said  gang-foremen  to  oversee  a  gang  of 
laborers  in  digging  dirt  from  said  canal,  and  to  see  that 
said  gang  performed  its  work  in  a  proper  manner,  and 
for  no  other  purpose  whatever;  and,  on  the  day  and  in 
the  county  aforesaid,  while  plaintiff  was  so  engaged  as 
such  gang-foreman,  the  said  walking-boss,  under  whose 
control  plaintiff  had  been  placed  by  defendants,  ordered 
plaintiff,  contrary  to  the  terms  of  his  employment,  as 
said  walking-boss  well  knew,  to  temporarily  assist  said 
boss-carpenter  about  the  construction  of  a  certain  bridge 
being  then  and  there  built  by  defendants  across  a  certain 
stream,  known  as  the  DesPlaines  river,  said  walking- 
boss  well  knowing  that  plaintiff  was  not  a  carpenter  and 
was  not  versed  or  experienced  in  carpenter  work  or  in 
construction  of  bridges,  jand  said  walking-boss  ordered 
plaintiff  to  do  whatever  work  said  boss-carpenter  should 
direct;  and  plaintiff,  in  obedience  to. said  instructions, 
went  to  work  with  said  boss-carpenter,  and  was  by  him 
directed  to  assist  said  carpenter  in  moving  certain  heavy 
timbers  of  great  length  along  certain  planks,  which  ex- 
tended across  certain  abutments  on  either  side  of  said 
river,  upon  which  abutments  said  bridge  was  being  built; 
and,  for  the  purpose  of  more  easily  moving  said  timbers, 
defendants  had  provided  a  certain  implement  known  as 
a  "dolly,*'  consisting  of  a  small  wooden  platform,  upon 
the  lower  side  of  which  was  a  roller  resting  upon  the 
ground;  and  plaintiff,  in  obedience  to  the  order  of  said 
carpenter,  helped  to  place  said  timber  upon  said  dolly, 
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and  was  assisting  said  carpenter  in  moving  said  timber, 
with  the  aid  of  said  dolly,  across  said  planks;  that  it 
was  then  and  there  the  duty  of  defendants  to  exercise 
reasonable  care  and  diligence  to  furnish  a  sufficient  num- 
ber of  persons  to  perform  the  work  of  moving  said  tim- 
ber with  reasonable  safety,  so  that  plaintiff  should  not 
be  unnecessarily  exposed  to  danger  in  the  performance 
of  said  work,  but  defendants  did  not  exercise  reasonable 
care  and  diligence  in  that  regard,  but  negligently  and 
without  due  diligence  failed  to  furnish  more  than  one 
person  to  assist  said  boss-carpenter  and  plaintiff  in  the 
work  of  moving  said  timber,  and  said  carpenter  and  plain- 
tiff and  one  additional  person  were  not  a  sufficient  num- 
ber of  persons  to  move  said  timber  properly  and  with 
safety  to  plaintiff,  which  fact  defendants  well  knew,  or 
by  the  exercise  of  ordinary  care  and  diligence  ought  to 
have  known,  but  of  which  fact  plaintiff  had  no  notice 
or  knowledge;  that  he  had  never  had  any  experience  in 
moving  heavy  timbers  at  that  time,  which  fact  defend- 
ant and  said  boss-carpenter  well  knew;  and,  by  reason  of 
the  failure  of  defendants  to  furnish  a  sufficient  number 
of  persons  to  perform  the  work  of  moving  said  timber, 
and  while  plaintiff  was  engaged  as  aforesaid  in  assisting 
to  move  said  timber,  and  while  he  was  in  the  exercise  of 
all  due  care  and  caution  on  his  part,  said  timber  slipped 
and  fell  from  said  dolly  and  struck  plaintiff  with  great 
violence  and  threw  him  with  great  force  against  one  of 
said  abutments,  and  thence  upon  the  ground,  and  into 
said  river,  and  upon  the  ice  therein,  thereby  striking  and 
injuring  his  back  and  left  hip,  wrenching  and  sprain- 
ing his  spine,  causing  him  a  severe  nervous  and  physical 
shock,  and  great  pain  and  anguish,  by  reason  whereof,  etc. 
The  count  was  amended  before  the  trial  so  as  to  give 
a  more  particular  description  of  the  runway,  and  alleged 
that  said  planks  were  to-wit:  ten  feet  above  the  surface 
of  said  river,  and  extended  from  abutment  to  abutment 
the  entire  width  of  said  river,  the  said  abutments  being, 
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to- wit:  twenty  feet  apart,  said  planks  constituting  a  con- 
tinuous runway  of  to- wit:  four  feet  in  width  for  said  dolly; 
that,  in  order  to  move  said  timbers  by  means  of  said  dolly 
properly  and  with  reasonable  safety  along  said  runway, 
it  was  necessary  for  defendants  to  fiumish  for  such  pur- 
pose a  number  of  men  to- wit:  five  men,  to  hold  said  tim- 
bers in  place  upon  said  dolly,  and  to  prevent  said  timbers 
from  rolling,  falling,  or  shifting  while  said  dolly  with 
said  timber  was  being  moved  along  said  runway,  but  that 
they  failed  so  to  do,  etc. 

A  gang  of  men  was  engaged  in  excavating  and  con- 
structing a  section  of  the  drainage  canal  in  Cook  county. 
One  Burke,  who  employed  the  plaintiC  on  behalf  of  the 
defendants  in  error,  was  the  general  foreman  of  the  de- 
fendants, and  had  known  the  plaintiff  for  eight  or  ten 
years.  Plaintiff  went  to  work  November  22,  1892,  and 
continued  in  the  employ  of  the  defendants  until  January 
6, 1893,  when  the  accident  in  question  occurred.  He  was 
employed  as  boss  of  a  wheel-barrow  gang,  engaged  in 
taking  out  the  dirt  as  it  was  excavated  from  the  ditch, 
putting  it  on  wbeel-barrows  and  wheeling  it  up  on  the 
embankment;  that  the  business  of  the  defendants  was 
divided  into  departments,  and  that  one  Charles  Burns, 
called  a  "walking-boss"  or  general  foreman,  was  plain- 
tiff's immediate  boss.  On  the  morning  of  the  accident 
plaintiff  went  to  work  with  his  wheel-barrow  gang,  and 
started  his  men  to  work.  Bums  came  to  him  and  told 
him  to  turn  his  men  over  to  another  foreman.  Burns 
said  that  Morse,  the  carpenter  foreman,  had  no  men  that 
morning,  and  he  wanted  plaintiff  to  go  with  Morse  and 
help  him  on  the  bridge,  Morse  being  the  carpenter  fore- 
man employed  by  Agnew  &  Co.  When  Burns  instructed 
plaintiff  to  go  and  help  Morse  on  the  bridge,  plaintiff 
told  Burns  that  he  was  not  a  carpenter  and  knew  nothing 
about  bridge  building,  and  Burns  told  him  to  go  along, 
and  do  what  Morse  should  tell  him  to  do.  Plaintiff  then 
joined  the  carpenter  foreman  and,  under  his  direction, 
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beg^an  to  assist  him  in  moving  some  heavy  timbers  across 
a  temporary  bridge  or  runway  spanning  the  DesPlaines 
river.  The  runway  was  one  hundred  and  forty  feet  long, 
four  feet  wide,  and  about  ten  feet  above  the  river,  which 
was  frozen  over.  The  plan  appears  to  have  been  to  move 
some  heavy  logs  twenty  to  twenty-six  feet  in  length,  and 
from  twelve  to  sixteen  inches  in  diameter  at  the  butt, 
and  about  ten  to  twelve  inches  at  the  small  end,  along 
this  runway  for  the  purpose  of  making  a  temporary  bridge 
for  construction  purposes.  Morse,  the  carpenter  foreman, 
provided  an  implement  called  a  "dolly,"  a  mechanical  de- 
vice consisting  of  a  wooden  platform  of  about  fourteen 
by  sixteen  inches,  under  the  center  of  which  a  roller  was 
attached  about  four  inches  in  diameter.  The  log  was  to 
be  placed  on  the  dolly,  so  that  it  would  balance,  and  was 
then  to  be  shoved  along  the  runway  on  the  roller.  Morse 
and  plaintiff  started  to  move  a  log  on  the  runway,  but 
were  unable  to  make  much  progress,  when  one  Brown, 
a  time-keeper  of  the  defendants,  who  was  passing  by, 
gave  the  log  a  push,  and  so  helped  to  start  it,  and  then 
stepped  back,  and  went  off.  Plaintiff  and  Morse  contin- 
ued without  assistance  to  move  the  log  when  "the  timber 
and  dolly  went  down  into  the  river."  The  big  end  went 
down  first,  and  the  little  end  struck  plaintiff  on  the  leg, 
and  pitched  him  against  the  abutment.  His  breast  struck 
against  one  of  the  abutments,  and  from  there  he  fell  down 
backwards  onto  the  ice. 

Morris  St.  P.  Thomas,  and  Darrow  &  Thompson, 
for  plaintiff  in  error. 

O.  W.  Dynes,  for  defendants  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

In  this  case  the  Appellate  Court  by  its  judgment  has 
reversed  the  judgment  of  the  trial  court,  but  did  not  re- 
mand the  cause  for  another  trial,  and  did  not  recite  any 
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finding  of  facts  in  its  judgment.  It  is  to  be  presumed, 
that  the  Appellate  Court  found  the  facts  the  same  as  the 
trial  court  found  them;  otherwise  it  would  have  recited 
its  findings  in  its  judgment,  as  required  by  the  statute. 
It  is  also  to  be  presumed,  that  the  Appellate  Court  did 
not  reverse  the  judgment  of  the  trial  court  for  any  er- 
roneous rulings  on  questions  of  law  arising  on  the  trial, 
such  as  the  giving  or  refusal  of  instructions,  or  the  ad- 
mission or  exclusion  of  evidence,  because,  if  it  had  re- 
versed the  judgment  for  any  such  erroneous  rulings,  it 
would  have  remanded  the  cause  for  another  trial,  so  that 
such  errors  could  be  avoided.  Inasmuch  as  the  Appel- 
late Court  has  found  the  facts  the  same  as  the  trial  court 
found  them,  and  has  not  reversed  its  judgment  for  any 
erroneous  ruling  on  the  trial,  it  must  be  presumed  that 
the  Appellate  Court  held  the  facts,  as  found  both  by  it 
and  the  trial  court,  to  be  insufficient  to  sustain  the  cause 
of  action.  That  the  presumptions  thus  indicated  arise 
upon  such  a  record,  as  is  here  presented,  is  decided  by 
this  court  in  the  recent  case  of  Busenhark  v.  Sauly  184  111. 
343,  where  a  large  number  of  decisions  upon  this  subject 
is  referred  to.  It  results,  as  a  necessary  consequence  of 
the  doctrine  thus  announced  in  Busenhark  v.  Saul,  supra, 
that  we  can  do  nothing  more  upon  this  record  than  to 
look  into  the  evidence,  and  determine  whether  it  fairly 
tends  to  establish  the  cause  of  action  alleged.  If  the 
evidence  fairly  tends  to  establish  the  cause  of  action 
alleged,  the  judgment  of  the  Appellate  Court  must  be 
reversed;  otherwise  it  must  be  affirmed. 

We  are  of  the  opinion,  that  the  count  of  the  declara- 
tion, set  forth  in  the  statement  preceding  this  opinion, 
stated  a  cause  of  action;  and  we  are  furthermore  of  the 
opinion,  that  the  evidence  tends  to  establish  the  cause 
of  action,  so  stated. 

The  evidence  tends  to  show,  that  the  plaintiff  in  er- 
ror was  employed  to  superintend  a  gang  of  diggers  and 
wheel-barrow  men,  and  for  no  other  purpose.    He  was 
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called  from  the  work,  for  which  he  had  been  employed, 
and  placed  temporarily  at  work  in  another  department 
of  the  master's  business  under  the  control  and  direction 
of  a  foreman,  whose  work  was  in  a  distinct  department 
from  that  of  the  plaintiff,  and  with  whom  the  plaintiff 
had  never  been  associated.  Burns,  the  "walkin|j-boss," 
was  expressly  informed  by  the  plaintiff  in  error,  before 
he  went  to  work  with  the  dolly,  that  he  had  no  knowl- 
edge of  such  work.  The  evidence  tends  to  show,  that 
the  defendants  in  error  failed  to  supply  a  sufficient  num- 
ber of  men  to  assist  the  carpenter  foreman  and  plaintiff 
in  error  in  moving  the  timber,  and  that  the  plaintiff  in 
error,  because  of  his  lack  of  experience  in  such  matters, 
had  no  knowledge  or  notice  that  more  men  were  required 
to  do  the  work  in  safety.  The  evidence  tends  to  show, 
that  plaintiff  in  error  was  injured  by  reason  of  the  neg- 
ligence of  the  defendants  in  error  in  not  furnishing  an 
adequate  number  of  experienced  men.  The  declaration 
alleges  that  the  defendants  in  error,  the  masters  of  the 
plaintiff  in  error,  were  negligent  in  failing  to  furnish  a 
sufficient  number  of  men  to  do  the  work  with  safety  to 
the  plaintiff  in  error  under  the  conditions,  as  they  existed. 
There  is  evidence  tending  to  show,  that  work  of  the 
character,  which  the  plaintiff  in  error  was  required  to 
do,  was  dangerous,  and  that,  in  order  to  move  the  logs  in 
question  across  the  runway  in  question,  it  was  necessary 
to  have  an  adequate  force  of  men  acquainted  with  that 
particular  work.  Several  witnesses  testify,  that  the  log 
when  pilaced  upon  the  dolly,  should  have  been  blocked, 
tied  or  in  some  way  fastened  thereto  to  prevent  its  shift- 
ing, and  that,  where  the  log  was  not  blocked  or  fastened, 
a  larger  number  of  men  was  necessary  to  move  it  with 
safety  than  would  otherwise  have  been  needed.  Several 
witnesses  swear  that  there  should  have  been  five  or  six 
men  to  handle  the  log  if  it  was  blocked;  and  there  is  tes- 
timony tending  to  show  that  a  greater  force  was  neces- 
sary where  the  log  was  not  blocked. 
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It  was  not  necessary,  that  there  should  be  a  distinct 
alleg^ation  in  the  declaration  of  a  failure  to  block  or 
fasten  the  timber.  That  fact  was  only  one  circumstance, 
which  rendered  it  necessary  to  employ  more  men  on  the 
work,  and  the  declaration  alleged  the  negligence  of  de- 
fendants in  error  in  failing  to  furnish  a  sufficient  number 
of  men  to  do  the  work  with  safety  to  plaintiff  in  error. 

It  is  as  much  the  duty  of  the  master  under  such  cir- 
cumstances as  are  here  shown  by  the  record  in  this  case 
to  furnish  an  adequate  number  of  competent  co- laborers 
as  it  is  to  furnish  sufficient  and  suitable  implements  and 
machinery.  "The  master  owes  a  duty  to  his  servant  to 
exercise  reasonable  care  in  supplying  for  the  perform- 
ance of  the  work  an  adequate  number  of  fit  and  compe- 
tent servants,  and  for  failure  of  duty  in  this  respect  he 
is  responsible  in  damages  to  a  servant  injured  in  conse- 
quence thereof."  (Bailey  on  Master's  Liability,  p.  68; 
Swift  db  Co.  V.  Eutkowski,  182  111.  18). 

Shearman  &  Redfield,  in  their  work  on  Negligence 
(5th  ed.  sec.  193)  say:  "Another  duty,  which  the  master 
owes  to  his  servant,  is  that  of  employing  a  sufficient  num- 
ber to  do  the  work  so  far  as  may  be  necessary  to  enable 
them  to  do  it  in  safety;  but,  as  in  other  cases,  he  is  only 
bound  to  use  ordinary  care  for  that  purpose.  It  is  not 
always  consistent  with  such  care,  however,  to  provide  a 
force  just  sufficient  for  the  regular  every-day  course  of 
business.  Preparation  must  be  made  for  those  extra- 
ordinary emergencies  which,  although  they  do  not  fre- 
quently occur,  are  still  known  in  common  experience  to  be 
likely  to  occur  occasionally."  {Flike  v.  Boston  and  Albany 
Railroad  Co.  53  N.  Y.  549;  Booth  v.  Boston  and  Albany  Rail- 
road Co.  73  id.  38;  Northern  Pacific  Railroad  Co.  v.  Herbert, 
116  U.  S.  642).  In  the  latter  case,  the  Supreme  Court  of 
the  United  States,  speaking  by  Mr.  Justice  Field,  said: 
"The  servant  does  not  undertake  to  incur  the  risks  aris- 
ing from  the  want  of  sufficient  and  skillful  co-laborers, 
or  from  defective  machinery  or  other  instruments  with 
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which  he  is  to  work.  His  contract  implies  that,  in  regard 
to  these  matters,  his  employer  will  make  adequate  pro- 
vision that  no  danger  shall  ensue  to  him."  {Mad  River  and 
L:  E.  R.  Co.  v.  Barker,  8  Ohio  St.  541;  Moss  v.  Pacific  Railroad 
Co.  49  Mo.  167). 

Whether,  in  the  present  case,  the  master  did  furnish 
a  sufficient  number  of  men  to  assist  in  the  work,  in  which 
plaintiff  in  error  was  engaged,  was  a  question  of  fact  for 
the  jury.  The  jury  found  that  fact  in  favor  of  plaintiff 
in  error;  and  the  Appellate  Court  must  have  also  found 
the  fact  in  the  same  way,  inasmuch  as  it  did  not  insert  a 
contrary  finding  in  its  judgment. 

The  plaintiff  in  error  was  taken  away  from  his  regu- 
lar employment  of  superintending  a  gang  of  diggers  and 
wheel-barrow  men,  and  was  put  to  work  in  another  and 
separate  department  of  the  master's  business,  that  is  to 
say,  the  carpenter- work  department,  under  the  supervi- 
sion and  control  of  a  foreman  of  the  latter  department. 
It  is  well  said:  "The  servant's  implied  assumption  of 
risks,  which  accompanies  and  is  a  part  of  the  contract 
of  hiring,  is  confined  to  the  particular  work  and  class  of 
work  for  which  he  is  employed;  and  if  the  master  orders 
him  to  work  temporarily  in  another  department  of  the 
general  business  where  the  work  is  of  such  a  different 
nature  and  character  that  it  cannot  be  said  to  be  within 
the  scope  of  the  employment,  and  where  he  is  associated 
with  a  different  class  of  employees,  he  will  not,  by  obey- 
ing such  orders,  necessarily  thereby  assume  the  risks 
incident  to  the  work."  (14  Am.  &  Eng.  Ency.  of  Law, — 
1st  ed. — p.  856;  Buswell  on  the  Law  of  Personal  Injuries, 
sec.  212;  Lalor  v.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  52  111.  401;  Banks  v.  City  of  Effingham,  63  111.  App.  221; 
Consolidated  Coal  Co.  v.  Haenni,  146  111.  614;  Pittsburg,  Cin- 
cinnati and  St.  Louis  Railway  Co.  v.  Adams,  105  Ind.  152; 
Manii  V.  Oriental  Print  Works,  11  R.  I.  152;  Cole  v.  Chicago 
and  Northwestern  Railroad  Co.  71  Wis.  114;  Bailey  on  Mas- 
ter's Liability,  p.  220). 
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If  the  injury  to  the  plaintiff  in  error  occurred  by 
reason  of  the  failure  of  defendants  in  error  to  furnish  a 
suflBcient  number  of  men  to  do  the  work,  which  he  was 
required  to  assist  in  doing",  it  would  seem  to  be  imma- 
terial whether  the  carpenter  foreman,  with  whom  the 
plaintiff  in  error  worked,  and  the  plaintiff  in  error  were 
fellow-servants  or  not;  but  whether  they  were  fellow- 
servants  ornot  was  a  question  for  the  jury.  (Louisville^ 
Evansville  wnd  St,  Louis  Consolidated  Railroad  Co.  v.  Haw- 
thorn, 147111.  226;  Chicago  and  Alton  Railroad  Co.v,  O'Brien, 
155  id.  630;  Ccmsolidated  Coal  Co.  v.  Scheiber,  167  id.  539; 
Illinois  Steel  Co.  v.  Bauman,  178  id.  351).  It  must^  be  pre- 
sumed, here,  that  the  question  of  fact  as  to  fellow-ser- 
vants was  determined  by  the  jury  and  the  trial  court  in 
favor  of  the  plaintiff  in  error;  otherwise,  the  judg'ment 
in  the  court  below  would  have  been  for  the  defendants. 

It  thus  appears  in  this  case,^r8^,  that  the  Appellate 
Court  has  found  the  facts  the  same  as  the  trial  court; 
second,  that  the  Appellate  Court  found  no  errors  of  law 
committed  by  the  trial  court  either  in  the  giving  or  re- 
fusal of  instructions,  or  in  the  admission  or  exclusion 
of  evidence;  tJdrd,  that  the  Appellate  Court  must  have 
reversed  the  judgment  without  remanding  the  cause,  be- 
cause it  was  of  the  opinion  that  the  evidence  does  not 
fairly  tend  to  establish  the  cause  of  action,  alleged  in 
the  declaration.  We  are  of  the  opinion  that  the  Appel- 
late Court  erred  in  thus  interpreting  the  evidence,  and 
that  there  is  proof  in  the  case,  tending  to  establish  the 
cause  of  action  alleged  in  the  declaration. 

The  writer  of  this  opinion  entertains  the  view  that 
the  judgment  of  the  Appellate  Court  ought  to  be  re- 
versed and  the  cause  remanded  to  that  court  with  direc- 
tions to  affirm  the  judgment  of  the  superior  court;  but, 
in  conformity  with  the  opinion  of  the  majority  of  the 
court,  the  judgment  of  the  Appellate  Court  is  reversed, 
and  the  cause  is  remanded  to  that  court,  being*  the  Branch 
Appellate  Court  for  the  First  District,  with  directions  to 
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enter  such  judgement,  reversing  and  remanding,  or  affirm- 
ing* the  judgment  of  the  superior  court  of  Cook  county, 
as,  in  their  judgment,  may  be  proper,  or  reciting  in  their 
judgment  the  facts  found  by  them,  if  any  such  final  de- 
termination of  the  cause  is  made  by  them  as  is  provided 
for  in  section  87  of  the  Practice  act.  Leave  is  given  to 
withdraw  the  record  of  the  superior  court  filed  in  this 
court  for  the  purpose  of  filing  it  in  the  Appellate  Court. 

Beversed  and  remanded. 


Elizabeth  Blanchard 

17. 

Harry  Blanchard  et  aU 

OpiniMi  filed  October  f  ^,  1901. 

1.  Evidence— 6urd6n  of  proving  insanity  of  grarUor  is  upon  person 
alleging  it.  The  burden  of  proving-  insanity  or  undue  influence  upon 
the  mind  of  a  grantor,  for  the  purpose  of  having  his  deed  set  aside, 
is  upon  the  person  alleging  the  same. 

2.  Same— to?ien  defendant  may  testify  vmder  the  third  exception  to  seo- 
tion  £  of  the  Evidence  act.  In  partition,  by  heirs  against  the  wife  of 
their  deceased  ancestor,  if  the  complainants  testify  to  conversa- 
tions had  between  them  and  the  defendant  before  the  death  of  her 
husband  and  in  his  presence,  in  which  it  is  claimed  she  made  cer- 
tain declarations  tending-  to  support  the  alleg^ations  of  the  bill, 
she  has  the  right,  on  rebuttal,  under  clause  3  of  section  2  of  the 
Evidence  act,  to  testify,  for  the  purpose  of  disproving  or  explain- 
ing- such  conversations  or  declarations. 

3.  Same— n^^f  to  cross-examine  witness  to  show  hostile  feeling.  A  de- 
fendant is  not  bound  by  a  statement  of  complainant's  witness,  on 
cross-examination,  that  he  has  no  ill-will  or  prejudice  against  the 
defendant,  and  the  witness  may  be  asked  whether  he  did  not  make 
certain  statements  or  declarations  (specifying  them)  tending  to 
show  such  ill-will;  and  unless  the  witness  denies  making  them  it 
is  not  necessary  that  the  time  and  place  be  specified  as  a  proper 
foundation  for  impeachment. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  H.  VanSellar,  Judge,  presiding. 
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Appellees,  who  are  the  adult  heirs  of  Bruce  B.  Blanch- 
ard, deceased,  filed  their  bill  in  the  circuit  court  of  Edgar 
county,  against  Elizabeth  Blanchard,  their  step-mother, 
and  nominally  against  their  infant  brother  and  sister, 
to  partition  eighty  acres  of  land  which  had  formerly 
belonged  to  their  father.  The  bill  alleges  that  Bruce 
B.  Blanchard  was  married  to  the  appellant,  Elizabeth 
Blanchard,  July  14, 1898,  a  little  more  than  a  year  after 
the  death  of  his  first  wife,  and  that  on  December  5, 1898, 
he  executed  and  delivered  to  appellant  a  deed  of  the  land 
in  controversy.  By  the  terms  of  the  deed  the  grantor 
reserved  to  himself  the  use  and  occupation  of  the  land 
during  his  lifetime,  together  with  the  right  to  sell  and 
convey  the  same  to  whomsoever  he  might  elect,  and  the 
deed  was  not  to  be  recorded  until  after  the  death  of  the 
grantor.  No  revenue  stamp  was  placed  upon  the  deed 
at  the  time.  Appellant  took  possession  of  the  instru- 
ment and  retained  it  until  the  death  of  her  husband  and 
then  had  it  recorded,  placing  a  stamp  thereon  before  re- 
cording. The  bill  prays  partition  of  the  land  subject  to 
the  dower  rights  of  appellant,  and  that  the  deed  to  ap- 
pellant may  be  set  aside  as  a  cloud  upon  the  title  of  ap- 
pellees, for  the  reasons  that  upon  its  face  the  instrument 
is  void  on  account  of  conditions  therein  contained,  and 
was  not  stamped  until  after  the  death  of  the  grantor; 
and  for  the  further  reasons  that,  even  if  valid  upon  its 
face,  the  deed  is  void  because  procured  through  the  un- 
due influence  of  the  grantee,  and  because,  at  the  time  of 
execution,  the  grantor  was  not  of  sound  mind. 

The  circuit  court  held  the  instrument  a  valid  deed 
upon  its  face,  and  that,  as  such,  it  was  evidence  of  ap- 
pellant's title.  The  questions  of  fact  as  to  undue  influ- 
ence exercised  by  appellant  over  the  mind  of  the  grantor, 
and  as  to  his  mental  unsoundness,  the  court  below,  on  its 
own  motion,  referred  to  a  jury  upon  feigned  issues,  and 
the  jury  found  both  issues  in  favor  of  appellees.  The 
court  overruled  a  motion  to  set  aside  the  findings  of  the 
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jury  and  render  a  decree  in  appellant's  favor,  or  else  to 
grant  a  new  trial,  and  rendered  a  decree  holding  the  deed 
void  upon  the  findings  of  the  jury  and  gr^^^iting  partition 
as  prayed  in  the  bill.  From  thatdecree  appellant  prose- 
cutes this  appeal. 

J.  F.  VanVoorhees,  J.  W.  Howell,  and  Dundas  & 
O'Hair,  for  appellant. 

James  A.  Eads,  Henry  S.  Tanner,  and  VanSellar 
&  Shepherd,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

For  the  purposes  of  this  opinion  it  is  merely  neces- 
sary to  state  that  we  think  the  court  below  committed 
no  error  in  holding  the  instrument  which  is  sought  to 
be  set  aside  as  a  cloud  upon  the  title  of  appellees  to  be 
a  good  and  valid  deed  upon  its  face. 

It  is  contended  by  appellant  that  the  court  below 
erred  in  directing  that  she  should  assume  the  burden 
of  proof,  and  should  first  introduce  all  her  evidence  in 
support  of  the  validity  of  the  deed,  upon  the  issues  of 
insanity  and  undue  influence.  This  was  clearly  error. 
The  burden  of  proving  insanity  or  undue  influence  upon 
the  mind  of  a  grantor,  for  the  purpose  of  setting  aside  his 
deed,  is  upon  the  person  alleging  it.  (Devlin  on  Deeds, 
sec.  84;  Howe  v.  Howe,  99  Mass.  88;  Roe  v.  Taylor,  45  111. 
485;  English  v.  Porter,  109  id.  285;  Francis  v,  Wilkinson,  147 
id.  370).  But  while  this  direction  of  the  circuit  court  was 
erroneous,  we  do  not  think  the  appellant  was  so  unduly 
prejudiced  thereby  as  to  warrant  a  reversal  of  this  case 
for  that  reason,  particularly  as  the  verdict  of  the  jury 
upon  feigned  issues,  as  in  this  case,  is  merely  advisory 
to  the  court,  and  may  .be  acted  upon  or  rejected  by  it, 
accordingly  as  it  is  or  is  not  satisfied  with  it.  {Meeker 
V.  Meeker,  75  111.  260;  Titcomb  v.  Vantyle,  84  id.  371;  Guild 
V.  Hull,  127  id.  523).    The  decree  is  not  the  finding  of  the 
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jury,  but  is  the  finding*  of  the  court  deduced  from  its  own 
opinion,  formed  after  hearing  the  evidence  submitted  to 
the  jury  and  from  the  advisory  verdict  of  the  jury. 

We  cannot  hold,  as  requested  by  appellant,  that  the 
decree  was  so  clearly  against  the  evidence  that  it  should 
be  reversed  for  that  reason,  but  as  the  cause  must  be 
remanded  for  another  trial  because  of  erroneous  rulings 
of  the  circuit  court  in  excluding  testimony,  we  think  it 
inadvisable  to  express  any  opinion  upon  the  weight  of 
the  evidence. 

The  complainants  were  suing  as  heirs  of  their  de- 
ceased father,  the  said  Bruce  K.  Blanchard,  and  there- 
fore the  appellant,  who  was  defendant  below,  was,  by 
virtue  of  section  2  of  the  act  in  regard  to  evidence,  ren- 
dered incompetent  to  testify  in  her  own  behalf,  except 
as  permitted  by  some  one  or  more  of  the  exceptions  men- 
tioned in  clauses  1  to  5  of  said  section.  (Hurd's  Stat. 
1899,  p.  858.)  Certain  of  the  heirs,  parties  in  interest, 
testified  to  certain  conversations  had  between  them  and 
the  appellant  before  the  death  of  her  husband  and  in  his 
presence,  and  as  to  certain  declarations  made  by  her  in 
such  conversations  which  tended  to  sustain  their  allega- 
tions of  undue  influence,  and  perhaps  in  other  respects 
to  sustain  their  bill.  When  she  came  to  testify  in  her 
own  behalf  in  rebuttal,  her  counsel  sought  to  disprove  or 
explain  these  conversations,  or  at  least  to  disprove  the 
declarations  which  said  witnesses  for  complainants  had 
testified  she  had  made,  but  the  court  refused  to  allow 
her  to  testify  as  to  such  conversations  or  declarations, 
because  they  were  had  or  made  in  the  lifetime  and  in  the 
presence  of  her  husband,  the  ancestor  of  complainants, 
who  were  suing*  as  his  heirs.  For  example,  Effie  Blanch- 
ard, who  was  one  of  such  heirs  and  a  party  in  interest, 
although  made  a  defendant  to  the  bill,  testified  that  on 
one  occasion  when  members  of  the  family,  including  her 
father  and  appellant,  were  sittings  b^  the  grate  at  their 
home,  appellant  said  to  witness:    "We  will  fix  it  so  you 
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will,  none  of  you,  get  anything;  we  will  have  that  fixed; 
your  pap  will  fix  that."  On  rebuttal,  the  court  refused  to 
allow  appellant  to  testify  as  to  such  declaration,  either 
in  explanation  or  denial,  but  limited  her  to  transactions, 
conversations  or  declaration^  which  took  place  out  of 
the  presence  of  said  Bruce  K.  Blanchard.  In  so  ruling 
the  court  erred.  By  section  1  of  the  act  in  regard  to  evi- 
dence appellant  would  have  been  competent.  By  said 
section  2  she  was  rendered  incompetent  to  testify  in  her 
own  behalf  in  a  suit  against  her  by  the  complainants,  as 
heirs  of  her  deceased  husband,  except  as  to  matters  fall- 
ing within  one  or  more  of  the  five  exceptions  mentioned 
by  the  statute.  The  third  one  of  these  exceptions  is  as 
follows: 

''Third — Where,  in  any  such  action,  suit  or  proceeding, 
any  such  party  suing  or  defending,  as  aforesaid,  or  any 
persons  having  a  direct  interest  in  the  event  of  such 
action,  suit  or  proceeding,  shall  testify  in  behalf  of  such 
party  so  suing  or  defending,  to  any  conversation  or  trans- 
action with  the  opposite  party  or  party  in  interest,  then 
such  opposite  party  or  party  in  interest  shall  also  be 
permitted  to  testify  as  to  the  same  conversation  or  trans- 
action." 

Under  this  exception  she  was  clearly  competent  to 
testify  in  rebuttal  as  to  transactions  or  conversations 
between  herself  and  an  opposite  party  or  party  in  inter- 
est, after  such  opposite  party  or  party  in  interest  had 
testified  to  such  conversation  or  transaction, — and  on 
this  point  it  would  be  immaterial  whether  the  husband 
was  present  or  not.  There  is  nothing  in  section  5  of  the 
act  which  would  exclude  her  testimony  on  the  ground 
that  it  related  to  conversations  or  transactions  between 
husband  and  wife,  for  in  this  case  they  were  between 
appellant  and  these  heirs,  and  no  admission  of  or  con- 
versation with  the  husband  was  involved.  To  construe 
the  statute  so  as  to  allow  the  heirs  to  give  their  own  ver- 
sion of  what  appellant  said,  without  allowing  appellant 
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to  give  hers,  or  either  to  deny  or  explain,  would  lead  to 
gross  injustice,  and  render  the  statute  partial  and  un- 
equal in  its  operation  on  the  rights  of  parties  when  it 
was  intended  to  operate  equally  and  impartially. 

In  the  second  place,  we  are  of  the  opinion  that  the 
court  erred  in  unduly  restricting  appellant's  right  of 
cross-examination  of  the  complainants'  witnesses  upon 
the  question  whether  they  were  hostile  to  appellant,  or 
were  biased  or  prejudiced  against  her  or  in  favor  of  the 
opposite  parties,  or  were  actuated  by  ill-will  against  her. 
Without  specifying  the  particular  questions  or  rulings 
complained  of,  some  of  which  rulings  were  correct  for 
other  reasons,  the  court  announced  a  rule  by  which  coun- 
sel should  be  governed  in  examining  witnesses,  and 
which  the  court  thereafter  enforced  against  the  objec- 
tions and  exceptions  of  appellant,  which  rule  the  court 
stated  as  follows:  "The  witness  can  be  asked,  'Have  you 
any  feeling  against  the  party?'  The  witness  is  then  to 
determine  by  his  answer,  and  he  cannot  be  questioned 
any  further."  We  do  not  regard  this  as  the  correct  rule. 
A  party  is  not  bound  by  the  statement  of  a  witness,  on 
cross-examination,  that  he  has  no  ill-will  or  feeling  of 
any  kind  against  the  opposite  party,  but  may  cross-ex- 
amine such  witness  further,  to  ascertain  whether  such 
statement  is  true  or  not,  or  what  weight  should  be  given 
to  it.  As  said  by  Mr.  Thompson  in  his  work  on  Trials 
(sec.  450):  "It  is  one  of  the  objects  of  cross-examination 
to  discover  the  motives,  inclinations  and  prejudices  of 
the  witness,  for  the  purpose  of  reducing  the  effect  which 
might  otherwise  be  given  to  his  evidence.  Accordingly, 
it  has  been  well  said  that  it  is  always  competent  to  show 
the  relations  which  exist  between  the  witness  and  the 
party  against,  as  well  as  for,  whom  he  was  called.  *  *  * 
It  is  competent  to  inquire  of  the  witness  concerning  acts, 
declarations  and  circumstances  showing  the  existence  of 
hostile  feelings  or  prejudices.  The  state  of  mind  and 
feeling  of  the  witness  may  materially  affect  his  testi- 
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mony,  and  the  credit  of  a  witness  upon  whose  testimony, 
in  part,  the  issue  is  to  be  determined  is  not  collateral 
and  immaterial  matter." 

It  is  not  meant,  of  course,  that  the  particulars  of  col- 
lateral matters  and  transactions  may  be  inquired  about 
on  cross-examination,  thus  introducing  other  issues  into 
the  trial,  but  the  witness,  althoug'h  he  may  have  answered 
that  he  has  no  ill-will  or  prejudice  against  the  party, 
may  be  asked  whether  he  has  not  made  certain  state- 
ments or  declarations  (specifying  them)  tending  to  prove 
such  ill-will  or  prejudice, — and  this,  too,  whether  the 
proper  foundation,  by  specifying  time  and  place,  has 
been  laid  or  not,  for  the  witness  may  admit  having  made 
such  statements  or  declarations,  in  which  case  no  im- 
peaching witnesses  to  prove  them  need  be  called.  It  is, 
of  course,  true,  that  before  impeaching  witnesses  can 
be  called  to  prove  that  the  witness  did  make  such  state- 
ments or  declarations,  when  he  has  denied  that  he  made" 
them,  the  proper  foundation  must  be  laid  before  their 
testimony  can  be  heard;  but  the  failure  to  lay  such  foun- 
dation is  not,  and  for  the  reason  above  given,  a  sufficient 
ground  for  sustaining  an  objection  to  the  question,  un- 
less, indeed,  it  appears  to  the  court  that  the  witness  is 
unable  to  answer  without  having  his  attention  called  to 
time  and  place,  or  to  other  circumstances  which  would  be 
likely  to  refresh  his  recollection.  (Phenix  v.  Castnery  108 
111.  207;  Aneals  v.  People,  134  id.  401.)  Large  discretion  is 
committed  to  the  trial  judge  in  directing  and  controll- 
ing the  examination  of  witnesses,  but  it  is  a  well  known 
rule  also  that  great  latitude  is  allowed  the  parties  in  the 
cross-examination  of  witnesses,  and  especially  of  such 
witnesses  as  may  show  a  bias  for  or  against  either  party. 

For  the  reasons  given,  the  decree  will  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  the  views  hereinbefore  expressed. 

Beversed  and  remanded. 
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W.  W.  Whitlow  et  al. 

V. 

The  Trustees  op  Schools,  etc. 

Opinion  filed  October  tJ^,  1901. 

PUBLio  OFFICERS — township  treasurer  should  keep  hoolzs  to  show  con- 
dition of  (UicourUs.  A  township  treasurer  should  keep  his  books  so 
as  to  show  the  exact  condition  of  his  accounts,  and  he  has  no  right, 
in  case  of  his  defalcation,  to  require  the  township  trustees  to  ascer- 
tain the  amount  due,  and  insist  that  they  be  bound  by  the  amount 
which  they  agreed  to  accept,  in  the  belief  that  it  was  correct,  but 
which  was  afterward  found  to  be  too  small,  owing  to  misrepresen- 
tations by  the  treasurer  as  to  certain  credits  claimed  by  him  and 
allowed  by  the  expert  employed  by  the  parties  interested,  includ- 
ing the  trustees,  on  the  faith  of  such  representations. 

Whitlow  V.  Trustees  of  Schools,  93  111.  App.  664,  affirmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third 
District;— heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Montgomery  county;  the  Hon.  Samuel  L. 
DwiGHT,  Judge,  presiding. 

ZiNK,  Jett  &  Kinder,  and  Miller  &  Miller,  for 
plaintiffs  in  error. 

Lane  &  Cooper,  for  defendants  in  error. 

Mr.  Chiep  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

This  action  in  debt  was  brought  in  the  circuit  court 
of  Montgomery  county  by  the  trustees  of  schools  in  and 
for  township  11,  range  14,  in  that  county,  against  W.  W. 
Whitlow  as  principal  and  the  other  plaintiffs  in  error  as 
his  sureties  on  his  official  bond  as  township  treasurer  of 
said  township  for  the  term  expiring  April  4,  1898.  The 
breach  assigned  in  the  declaration  is  the  failure  of  the 
principal  to  pay  over  to  his  successor  in  office,  C.  H.  Ball, 
the  school  funds  of  the  township,  amounting  to  $2000. 
On  issue  joined,  a  trial  by  the  court  without  a  jury  re- 


Digitized  by 


Google 


458  Whitlow  v.  Trustees  op  Schools.       [IJl  III. 

suited  in  a  judgement  for  plaintiffs  for  11832.68  and  costs. 
Prom  that  judgment  an  appeal  to  the  Appellate  Court 
for  the  Third  District  was  prosecuted  by  the  defendants, 
where  the  judgment  of  the  circuit  court  was  affirmed, 
and  they  now  bring  the  cause  here  by  writ  of  error. 

It  appears  that  Whitlow  had  been  appointed  treasurer 
of  the  township  for  several  successive  terms,  and  upon 
the  appointment  of  his  successor  in  April,  1898,  he  failed 
to  pay  over  a  large  amount  of  the  school  funds  of  the 
township.  Suit  being  threatened,  the  sureties  upon  the 
bond  now  in  suit  claimed  that  the  defalcation  occurred 
during  the  prior  term,  and  that  the  sureties  upon  the 
bond  for  that  term  should  be  held  responsible,  and  not 
they.  All  parties  interested  agreed  that  one  H.  H.  Keith - 
ley  should  examine  the  books  and  accounts  of  Whitlow 
and  report  the  total  amount  of  his  shortage.  Keithley 
reported  the  amount  to  be  $3182.46,  and  it  was  agreed  by 
and  between  the  sureties  on  this  and  the  prior  bond  and 
the  trustees,  that  the  sureties  should  each  severally  pay 
an  equal  part  of  that  sum,  and  that  the  trustees  would 
receive  the  same  in  full  of  all  Whitlow's  defalcation.  On 
January  4,  1699,  the  money  was  paid  and  a  receipt  given 
therefor,  "in  full  of  the  shortage  of  William  W.  Whitlow, 
ex-school  treasurer  of  said  township,"  signed  by  the  trus- 
tees. Subsequently  it  was  ascertained,  as  claimed  by  the 
trustees,  that  there  was  a  mistake  in  the  report  of  Keith- 
ley,  against  the  township,  amounting  to  11776.81,  and  that 
the  total  defalcation  was  $4959.27  instead  of  $3182.46, 
and  they  demanded  of  defendants  payment  of  $1776.81 
and  interest,  which  being  refused,  they  brought  this  suit. 

Plaintiffs  in  error  insisted  upon  the  trial  and  in  the 
Appellate  Court  (and  a  very  large  part  of  their  argument 
in  this  court  is  devoted  to  the  same  subject,  in  violation 
of  our  rules,)  that  the  evidence  failed  to  prove  there  was 
any  mistake  in  the  former  settlement.  Conceding  that 
the  evidence  was  conflicting  upon  that  issue,  which  is 
the  very  most  that  can  be  claimed,  it  has  been  conclu- 
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sively  settled  to  the  contrary.  In  fact,  any  other  finding 
would  have  been  manifestly  against  the  evidence.  Whit- 
low himself  does  not  claim  that  he  paid  to  his  successor 
this  sum  of  $1776. 81,  or  any  part  of  it,  but  only  that  he 
had  arranged  with  the  bank  in  which  he  kept  his  ac- 
counts, to  pay  it  for  him,  which  it  failed  to  do.  Not  only 
does  the  evidence  clearly  show  the  mistake,  but  it  also 
shows  that  it  resulted  from  Whitlow's  own  false  repre- 
sentations. Keithley  testified,  referring  to  page  89  of 
the  book:  "Whitlow's  term  of  ofiice  expired  April,  1898, 
and  Ball  was  appointed  in  his  stead,  and  on  this  page  I 
find  credits  as  late  as  May  28,  1898.  I  asked  Whitlow  if 
he  was  entitled  to  these  credits,  and  he  said  he  was;  that 
the  book  was  balanced  April  2,  1898.  I  told  him  he  was 
mistaken.  We  had  a  dispute  over  it.  He  claimed  it  was 
not  his  handwriting — that  it  was  similar  and  a  clever 
forgery.  I  told  him  if  he  was  entitled  to  the  credits  I 
would  give  them  to  him.  I  wanted  him  to  bring  in  the 
vouchers,  but  he  did  not,  so  I  could  not  verify  the  credit 
side.  He  said  the  vouchers  were  at  home,  and  he  admit- 
ted it  was  his  handwriting,  and  I  gave  him  credit  for  it. 
*  *  *  The  aggregate  amount  of  these  warrants  is 
$1832.68.  These  warrants  were  included  in  the  first  com- 
putation from  the  fact  I  had  nothing  to  verify  the  credit 
side  of  the  books.  He  claimed  credit  and  I  allowed  it  to 
him.  These  stub-books  were  in  the  hands  of  the  district 
clerks  at  that  time.  The  second  time  I  went  over  the 
accounts  the  district  clerks  were  called  in  with  their 
stub-books,  reports  and  account  books,  and  I  compared 
them  with  Mr.  Whitlow's  and  Mr.  Ball's  books." 

The  only  question  properly  before  this  court  is  upon 
the  assignment  of  error  that  the  trial  court  erred  in  re- 
fusing to  hold  certain  propositions  submitted  by  the  de- 
fendants as  the  law  applicable  to  the  case.  Eleven  of 
such  propositions  were  presented  to  the  judge  and  each 
refused.  We  shall  not  attempt  to  set  them  out  at  length. 
The  scope  and  purport  of  each  of  them  were,  that  plain- 
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tiffs  should  be  concluded  by  the  payment  of  the  $3182.46. 
They  proceed  upon  the  theory  that  the  settlement  was 
the  compromise  of  a  doubtful  claim  between  the  town- 
ship trustees  and  the  treasurer,  Whitlow.  This  is  a  suit 
upon  the  official  bond  of  the  township  treasurer  by  the 
trustees  of  the  township,  acting  for  and  on  behalf  of  the 
public.  They  neither  had  the  right  nor  did  they  attempt 
to  compromise  the  breach  of  the  bond.  They  could  not 
give  away  the  money  of  the  township.  {Cumberland  County 
V.  EdwardSy  76  111.  544;  Kinney  v.  People,  3  Scam.  357;  Wash- 
ington County  V.  Parlier,  5  Gilm.  232.)  They  simply  sought 
to  recover  the  amount  due  the  township — no  more  and 
no  less.  It  was  not  only  the  duty  of  the  treasurer  to 
safely  keep  and  faithfully  pay  over  to  his  successor  all 
moneys  in  his  hands  belonging  to  the  township,  but  he 
was  also  under  bond  to  keep  the  books  of  his  office  so  as 
to  show  the  exact  condition  of  his  accounts.  He  had  no 
right  to  call  upon  the  trustees  to  hunt  up  and  ascertain 
what  amount  he  had  failed  to  pay  over.  There  was  at  the 
time  of  the  settlement, — or,  as  counsel  term  it,  "the  ac- 
cord and  satisfaction," — no  dispute  between  the  parties  as 
to  how  much  the  treasurer  should  account  for  when  that 
amount  should  be  ascertained,  and  all  that  was  sought 
to  be  done  through  Keithley  was  to  ascertain  and  state 
that  amount.  It  does  not  lie  in  the  mouth  of  the  default- 
ing officer  to  say  that  if  the  evidence  of  the  facts  was 
available  to  all  parties  at  the  time  of  the  settlement  the 
plaintiffs  are  bound  by  it. 

If  this  had  been  a  suit  between  individuals  upon  a 
mere  matter  of  account  or  contract  between  them,  some 
of  the  propositions  submitted  to  the  court  would  perhaps 
have  been  proper  to  be  held;  but  as  a  statement  of  the 
law  applicable  to  the  facts  of  this  case  they  are  clearly 
erroneous. 

The  judgment  of  the  Appellate  Court  is  right  and  will 

be  affirmed.  ^   ,         ^    ^       j 

Judgment  affirmed. 
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George  P.  Bliss  i9i     4611 

^  |101a  *264| 

191         Afii  i 

Silas  E.  Seeley  et  al  ei05a*388 

Opinion  filed  October  U^  190 J, 

1.  Wills— to^^  recorded  copy  of  foreign  wiU  does  not  operate  as  notice. 
Under  section  9  of  the  act  on  wills  and  section  33  of  the  Conveyance 
act,  an  authenticated  copy  of  a  foreign  will,  although  recorded' 
in  Illinois,  does  not  operate  as  notice  to  third  persons  acquiring 
interests  adverse  to  those  of  the  devisees,  where  the  certificate 
accompanying  the  will  does  not  state  that  the  will  ''was  duly  exe- 
cuted and  proved  agreeably  to  the  laws  and  usages"  of  the  State 
or  country  where  the  will  was  made. 

2*  SAUE—when  foreign  vnU  is  not  effective  as  against  purchasers.  A 
foreign  will  is  not  effective  as  against  persons  acquiring  lands  ad- 
versely to  the  devisees  without  actual  notice,  where  no  exemplified 
or  properly  certified  copy  of  the  will  has  been  recorded  in  Illinois. 

3.  Solicitors'  fees— ei?)dence  must  be  preserved  to  sustain  dtUnoance 
iii  partition.  To  sustain  an  allowance  of  complainant's  solicitor's 
fee  as  costs  in  partition,  the  evidence  as  to  the  value  of  the  ser- 
vices must  be  preserved  in  the  record,  either  by  the  recitals  of  the 
decree  or  in  the  certificate  of  evidence. 

4.  SamEt— defense  need  not  be  successful  to  be  of  a  substantial  character. 
Under  the  statute  allowing  the  court  to  apportion  complainant's 
solicitor's  fee  in  partition,  if  the  rights  of  the  parties  are  cor- 
rectly set  forth  in  the  bill,  unless  some  defendant  shall  interpose 
a  good  and  substantial  defense,  the  defense  referred  to  need  not 
be  successful  if  of  a  substantial  character,  and  not  merely  formal, 
frivolous  or  vexatious. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Samuel  L.  Dwight,  Judge,  presiding. 

This  is  a  bill  for  the  partition  of  one  hundred  and 
sixty  acres  of  land  in  Shelby  county,  filed  originally 
on  September  3,  1900,  by  the  appellee,  Silas  E.  Seeley, 
against  the  appellant,  George  P.  Bliss,  and  the  follow- 
ing persons,  to- wit:  Absolom  H.  Kercheval,  George  A. 
Hall,  Estella  Denham,  Caroline  McDonald,  James  C. 
Hall,  Dora  A.  Hall,  Sarah  S.  Smith,  Minnie  Cloe,  Etta 
B.  Middleton  and  Mary  Jane  Pollock.  The  original  bill 
prayed  for  a  division  of  the  lands  between  appellee,  Silas 
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E.  Seeley,  and  the  appellant,  George  P.  Bliss,  and  Mary 
Jane  Pollock,  according"  to  their  respective  interests. 

On  December  3,  1900,  the  appellant,  George  P.  Bliss, 
filed  a  demurrer  to  the  bill  upon  the  ground  that  it  did 
not  appear  therefrom  that  the  complainant  therein  had 
any  interest  in  or  title  to  the  premises  described  in  the 
bill.  The  bill  was  amended,  and  as  amended  was  again 
demurred  to.  The  demurrer  to  the  amended  bill  was 
sustained,  and  the  bill  was  again  amended  not  only  by 
changing  the  allegation  therein  as  to  the  nature  of  the 
complainant's  interest  in  the  property,  but  also  by  mak- 
ing Mary  Jane  Pollock  a  party  complainant.  To  the  bill 
as  finally  amended  the  appellant,  George  P.  Bliss,  filed 
a  separate  answer. 

Subsequently,  on  January  1,  1901,  one  Annie  E.  Hall, 
who  is  shown  by  the  record  to  have  been  the  wife  of 
Newton  W.  Hall,  filed  her  petition  asking  to  be  made 
a  party  defendant  to  the  bill,  and  claiming  an  interest 
in  the  premises  under  the  alleged  will  of  David  William 
Hall  hereinafter  mentioned.  Leave  was  finally  given 
to  Annie  E.  Hall,  after  her  original  petition  had  been 
stricken  from  the  files  by  consent,  and  after  she  had  filed 
an  amended  petition,  to  become  a  defendant  in  the  cause, 
and  to  file  an  answer  to  the  bill.  Annie  E.  Hall  did  file 
an  answer  to  the  bill,  setting  up  the  interest  claimed  by 
her.  Replications  were  filed  to  her  answer  and  to  the 
answer  of  George  P.  Bliss. 

The  bill  was  taken  for  confessed  against  all  the  de- 
fendants thereto  except  Bliss,  Annie  E.  Hall  and  Mary 
Jane  Pollock. 

On  March  7, 1901,  a  decree  was  rendered  in  the  cause, 
ordering  that  partition  be  made  between  Silas  E.  Seeley, 
Mary  Jane  Pollock,  Annie  E.  Hall  and  George  P.  Bliss, 
and  appointing  commissioners  to  make  the  partition, 
directing  them  to  give  to  the  said  last  named  parties 
certain  undivided  interests  in  and  to  said  premises,  as 
therein  mentioned. 
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The  commissioners  reported  that  the  premises  were 
not  susceptible  of  division,  and  appraised  the  value  of 
the  same  at  $9000.00.  Thereupon,  upon  the  same  day, 
a  decree  was  entered  for  the  sale  of  the  property  by  a 
special  commissioner  therein  named;  and,  by  the  terms 
of  this  ^decree,  the  solicitor  of  the  complainant  below, 
the  appellee  here,  Silas  E.  Seeley,  was  allowed  a  fee  of 
$500.00  for  his  services,  and  said  allowance  so  made  was 
directed  to  be  taxed  and  paid  as  costs.  Exception  was 
taken  by  the  appellant.  Bliss,  and  appeal  perfected  to 
this  court. 

The  only  errors  assigned  in  this  case  are  assigned  by 
the  appellant,  George  P.  Bliss.  No  errors  or  cross-errors 
are  assigned  by  Newton  W.  Hall,  or  Annie  E.  Hall,  or 
Mary  Jane  Pollock. 

The  facts  in  the  case,  as  set  up  in  the  pleadings  and 
proofs,  and  as  shown  by  the  report  of  the  special  com- 
missioner and  by  the  decrees  of  the  court,  are  as  follows: 

On  or  about  September  15,  1886,  one  James  A.  Hall 
was  the  owner  of  the  one  hundred  and  sixty  acres  in 
question,  and  on  said  last  mentioned  day  died  testate, 
leaving  Caroline  Hall,  his  widow,  and  David  William 
Hall,  Newton  W.  Hall,  Estella  Hall,  Harriet  A.  Hall,  Sa- 
rah S.  Hall,  Etta  Belle  Hall,  Minnie  Hall,  James  C.  Hall, 
George  A.  Hall  and  Mary.  Jane  Hall,  his  children  and 
only  heirs.  By  the  terms  of  his  will  James  A.  Hall  left 
all  his  property,  both  real  and  personal,  to  his  widow, 
Caroline  Hall,  during  her  natural  life,  or  as  long  as  she 
should  remain  his  widow;  and,  in  case  she  should  marry, 
bequeathed  to  her  one-third  part  of  all  his  estate.  The 
will  directed  that,  at  the  death  of  the  testator's  wife, 
should  she  remain  his  widow,  his  estate  should  be  divided 
among  ten  of  his  children,  including  Bertie  Hall,  and  ex- 
cluding Mary  Jane  Hall,  giving  and  bequeathing  equal 
portions  of  his  estate  to  them,  share  and  share  alike. 
By  his  will  he  gave  to  his  daughter,  Mary  Jane  Hall,  the 
sum  of  $5.00.     The  will  also  provided  that,  in  case  his 
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wife,  Caroline,  should  marry  again,  she  should  have  one- 
third  of  all  the  testator's  estate,  both  real  and  personal, 
and  that  the  remainder  thereof  should  be  divided  among 
his  children  above  named,  excluding  Mary  Jane  Hall. 
Bertie  Hall  died  without  issue  before  the  death  of  James 
A.  Hall. 

David  William  Hall,  Newton  W.  Hall  and  Mary  Jane 
Hall,  above  named,  were  the  children  of  the  testator  by 
a  former  wife,  and  were  not  the  children  of  Caroline  Hall. 
All  the  other  children  above  named  were  the  children  of 
Caroline  Hall.  t 

On  or  about  April  25,  1887,  David  William  Hall  died 
at  Pueblo  in  the  State  of  Colorado.  Upon  the  theory 
that  he  died  intestate,  he  left,  as  his  heirs-at-law,  his 
brothers  and  sisters,  being  the  nine  children  of  James 
A.  Hall  above  named,  including  Mary  Jane  Hall,  and 
excluding  Bertie  Hall. 

In  July,  1888,  Harriet  A.  Hall  married  one  Absolom  H. 
Kercheval,  and  afterwards,  in  June,  1889,  died  intestate 
and  without  children,  and  leaving,  as  her  only  heirs-at- 
law,  her  husband,  Absolom  H.  Kercheval  and  her  eight 
brothers  and  sisters  above  named,  being  the  children  of 
James  A.  Hall  then  living. 

Subsequently,  Estella  Hall  married  William  Denham; 
Sarah  S.  Hall  married  Noble  E.  Smith;  Minnie  Hall  mar- 
ried one  Cloe;  Etta  B.  Hall  married  William  M.  Middle- 
ton;  and  Mary  Jane  Hall  married  one  Pollock. 

In  November,  1899,  Caroline  Hall,  the  widow  of  James 
A.  Hall,  married  Thomas  McDonald. 

The  bill,  as  originally  filed,  alleged  that,  on  Septem- 
ber 12,  1891,  D.  L.  Colbert,  sheriff  of  Shelby  county,  con- 
veyed to  complainant,  Silas  E.  Seeley,  all  the  undivided 
interest  that  Newton  W.  Hall  had  in  and  to  the  one  hun- 
dred and  sixty  acres  described  in  the  bill.  The  bill,  as 
finally  amended,  alleged  that  one  John  W.  Ardery  recov- 
ered a  judgment  against  Newton  W.  Hall  for  the  sum  of 
^34.25  and  costs,  on  which  execution  was  issued  on  May 
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2,  1890,  directed  to  the  sheriff  of  Shelby  county  to  exe- 
cute; that,  thereunder,  the  sheriff  levied  upon  all  the  in- 
terest of  Newton  W.  Hall  in  and  to  the  lands  described 
in  the  bill;  that  the  lands  were  duly  advertised  for  sale 
and  struck  off  and  sold  to  Ardery,  to  whom  a  certificate 
of  purchase  was  issued  by  the  sheriff;  that  Ardery  after- 
wards assigned  said  certificate  to  Silas  E.  Seeley;  and 
that,  on  September  12, 1891,  the  time  of  redemption  hav- 
ing" expired,  the  sheriff  executed  a  deed  to  Seeley  of  all 
the  interest  of  Newton  W.  Hall  in  and  to  said  lands. 
The  proceedings,  showing  the  judgment  against  Newton 
W.  Hall  and  the  sale,  were  introduced  in  evidence.  The 
sheriff's  deed  was  also  introduced  in  evidence. 

On  July  3, 1900,  Absolom  H.  Kercheval  and  Linnie  A., 
his  wife,  (being  his  second  wife  after  the  death  of  Har- 
riet A.,  above  named,)  George  A.  Hall  and  Lola,  his  wife, 
Estella  Denham  and  William,  her  husband,  Caroline  Mc- 
Donald and  Thomas,  her  husband,  James  C.  Hall  and 
Dora  A.,  his  wife,  Sarah  S.  Smith  and  Noble  E.,  her 
husband,  Minnie  Cloe,  and  Etta  B.  Middleton  and  Wil- 
liam M.,  her  husband,  executed  a  deed  to  the  appellant, 
George  P.  Bliss,  conveying  to  him  their  interests  in  said 
one  hundred  and  sixty  acres,  which  said  deed  was  re- 
corded in  the  recorder's  office  of  Shelby  county  on  August 
12, 1900. 

The  answer  of  the  appellant.  Bliss  admitted  the  al- 
legations of  the  bill  substantially  as  above  set  forth, 
except  that  it  denied  that  Seeley  acquired  any  interest 
in  the  premises  by  virtue  of  the  judgment,  certificate  of 
sale  and  sheriff's  deed,  above  named.  The  answer  also 
denied  that  the  respective  rights  and  interests  of  the 
parties  in  said  bill  were  correctly  stated  therein,  and 
denied  that  complainant  was  entitled  to  any  relief. 

In  her  petition  to  be  made  a  party  defendant  to  the 

bill,  and  in  her  answer  to  the  bill,  Annie  E.  Hall  denied 

that  David  William  Hall,  the  brother  of  her  husband, 

Newton  W.  Hall,  died  intestate,  and  averred  that,  on  or 
m— 80 
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about  April  10,  1885,  David  William  Hall  died  testate  and 
left  a  last  will  and  testament,  by  the  terms  of  which  he 
devised  all  his  interest  in  the  estate  of  his  father,  James 
A.  Hall,  deceased,  to  her,  the  said  Annie  E.  Hall,  in  con- 
sideration of  money  furnished  to  him  by  her  during  his 
two  years'  sickness.  Her  petition  and  answer  also  al- 
leged that,  on  March  12,  1900,  the  will  of  David  William 
Hall  was  proven  and  admitted  to  probate  in  the  probate 
court  of  Hitchcock  county,  Nebraska,  and  that,  by  the 
terms  of  said  will,  she  became  the  owner  of  all  the  in- 
terest of  David  William  Hall  in  the  lands  sought  to  be 
partitioned. 

When  the  testimony  was  taken  before  the  special  com- 
missioner, to  whom  the  cause  had  been  referred  to  take 
the  evidence  and  report  conclusions,  the  solicitor  of  Annie 
E.  Hall  introduced  in  evidence  what  purported  to  be  a 
transcript  of  proceedings  in  the  probate  court  of  Hitch- 
cock county,  Nebraska,  in  the  matter  of  the  estate  of 
David  William  Hall,  deceased,  exemplified  and  certified 
to  by  C.  W.  Shurtleff,  county  judge  and  clerk  and  cus- 
todian of  the  records  in  said  Hitchcock  county.  These 
proceedings  recite  that  on  February  16, 1900,  Newton  W. 
Hall  filed  a  petition  in  the  county  court  of  Hitchcock 
county  in  the  matter  of  said  estate,  setting  up  that  David 
William  Hall  died  at  Pueblo,  Colorado,  April  25,  1887, 
and  left  no  widow  or  children,  and  certain  persons  as 
his  heirs,  and  praying  for  the  admission  of  said  will  to 
probate.  The  proceedings  further  show  that  notice  was 
given  by  publication  for  three  successive  weeks,  and  that 
a  hearing  was  had  by  said  probate  court  of  Hitchcock 
county  on  March  12,  1900,  on  which  date  an  order  was 
entered  admitting  said  will  to  probate.  This  will  bore 
date  April  10,  1885,  and,  by  its  terms,  David  William  Hall 
willed  "my  interest,  right  and  title  of  my  share  of  my 
father's  estate  in  Shelby  county,  Illinois,  to  Annie  Hall, 
the  wife  of  Newton  Hall,  for  money  furnished  me  during 
two  years'  sickness."    The  will  purported  to  be  signed 
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by  two  subscribing  witnesses  living  in  the  town  of  Strat- 
ton  in  Hitchcock  county,  Nebraska.  To  the  will  was  at- 
tached a  certificate,  signed  by  C.  W.  Shurtlefif  as  county 
judge  for  the  county  of  Hitchcock,  aforesaid,  and  dated 
December  10,  1900.  This  copy  of  the  will  of  David  Wil- 
liam Hall,  together  with  the  proceedings  above  men- 
tioned, and  the  certificate  thereto  attached,  was  recorded 
in  the  recorder's  office  of  Shelby  county  on  December  17, 
A.  D.  1900,  several  months  after  the  present  suit  for  par- 
tition was  begun. 

Counsel  for  Annie  E.  Hall  also  introduced  in  evidence 
a  will  of  David  William  Hall,  exactly  the  same  in  terms 
as  the  will  last  above  mentioned,  but  dated  April  10, 
1887,  instead  of  April  10,  1885,  which  was  witnessed  by 
the  same  two  subscribing  witnesses,  and  to  which  was 
attached  a  similar  certificate  by  the  county  judge,  said 
certificate,  however,  being  dated  November  12,  1900,  in- 
stead of  December  10,  1900.  The  will,  dated  April  10, 
1887,  purported  to  have  been  admitted  to  probate  in 
the  county  court  of  Hitchcock  county  on  the  same  day, 
to-wit:  March  12, 1900,  on  which  the  will  of  April  10, 1885, 
was  probated;  but  the  said  will  of  1887,  together  with 
the  certificate  thereto  attached,  was  never  recorded  in 
Shelby  county  either  in  the  probate  or  county  court  of 
said  county,  or  in  the  recorder's  office  of  said  county. 

The  special  commissioner,  to  whom  the  cause  was 
referred,  found  that  David  William  Hall  died  intestate, 
and  refused  to  consider  the  will  of  David  William  Hall 
as  vesting  any  interest  in  Annie  E.  Hall. 

Upon  the  trial  of  this  cause  in  open  court,  after  objec- 
tions had  been  filed  to  the  special  commissioner's  report 
before  him  and  had  been  overruled,  and  after  the  date 
of  the  report  had  been  changed  from  February  9,  1901, 
to  February  11,  1901,  and  after  exceptions  had  been  filed 
to  the  report  and  its  findings  by  Annie  E.  Hall,  counsel 
for  Annie  E.  Hall  offered  in  evidence  still  another  copy 
of  what  purported  to  be  a  will  of  David  William  Hall, 
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deceased,  dated  April  10,  1885,  and  the  proceeding-s  al- 
leged to  have  taken  place  in  the  probate  court  of  Hitch- 
cock county,  Nebraska,  upon  the  probate  thereof,  tog'ether 
with  a  new  certificate  signed  by  C.  W.  Shurtleff,  judge  of 
the  probate  court  of  said  Hitchcock  county,  dated  Feb- 
ruary 16,  1901.  These  last  proceedings  and  the  copy  of 
the  will  were  the  same  as  those  first  introduced  by  coun- 
sel for  Annie  E.  Hall,  except  that  there  was  a  new  cer- 
tificate, which  certified  that  said  will  was  duly  executed 
and  proven  in  said  probate  court  of  Hitchcock  county, 
agreeably  to  the  laws  and  usages  of  the  State  of  Ne- 
braska, and  that  said  certificate  was  in  due  form  of  law, 
as  required  by  the  statutes  of  the  United  States  and  of 
the  State  of  Nebraska.  This  last  copy  of  the  will  and 
of  the  proceedings  for  its  probate,  and  of  the  certificate 
attached  to  it,  were  never  recorded  either  in  the  probate 
or  county  court  of  Shelby  county,  or  in  the  recorder's 
office  of  said  county. 

Cunningham  &  Boggs,  and  Walter  C.  Headen,  for 
appellant. 

E.  A.  Richardson,  for  appellees  Silas  E.  Seeley  and 
Mary  Jane  Pollock. 

Chapee  &  Chew,  and  William  H.  Craig,  for  appel- 
lee Annie  E.  Hall. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — The  first  question,  presented  by  the  record  in 
this  case,  relates  to  the  validity  or  invalidity  of  the  deed, 
executed  to  the  appellant.  Bliss,  on  July  3,  1900,  and 
recorded  on  August  12,  1900,  as  affected  by  the  will  of 
David  William  Hall,  alleged  to  have  been  admitted  to 
probate  in  Hitchcock  county,  Nebraska,  on  March  12, 
1900.  Upon  the  assumption  that  David  William  Hall  died 
intestate,  his  heirs  were  his  brothers  and  sisters  named 
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in  the  statement  preceding  this  opinion,  as  he  died  un- 
married and  without  children;  and,  by  the  deed  of  July  3, 
1900,  all  the  interest,  which  David  William  Hall  had  in 
the  premises  when  he  died,  except  the  interests  which 
passed  at  his  death  to  his  brother,  Newton  W.  Hall,  and 
his  sister,  Mary  Jane  Hall,  was  conveyed  to  the  appel- 
lant, Bliss.  In  other  words,  upon  the  assumption  of  in- 
testacy, Bliss  obtained  by  his  deed  whatever  interest  in 
the  property,  owned  by  David  William  Hall  at  the  time 
of  his  death,  passed  to  his  heirs,  except  that  which  was 
inherited  by  the  brother  and  sister  last  above  named.  If, 
however,  the  will  of  David  W.  Hall,  alleged  to  have  been 
made  in  Nebraska,  is  a  valid  instrument  and  is  in  force 
as  against  the  deed  made  to  Bliss,  then  whatever  inter- 
est David  William  Hall  owned  in  the  land  at  the  time 
of  his  death  passed  to  Annie  E.  Hall,  the  devisee  in  his 
will;  and  the  deed  to  Bliss  conveyed  to  him  none  of  the 
interest,  which  may  have  been  owned  by  David  William 
Hall  when  he  died. 

The  material  inquiry,  therefore,  is,  whether  any  in- 
terest, that  may  have  been  owned  by  David  William  Hall 
at  the  time  of  his  death,  passed  by  the  deed  in  question 
to  Bliss,  or  whether  the  will  of  David  William  Hall  is  so 
far  valid  as  to  make  such  deed  of  no  effect  so  far  as  it 
attempted  to  convey  such  interest. 

There  is  nothing  in  the  alleged  will  of  David  William 
Hall  or  in  the  proceedings  for  its  probate  in  Nebraska, 
which  appeals  to  our  favorable  consideration.  The  will, 
as  presented  at  one  time,  purports  to  bear  date  on  April 
10,  1885,  and,  as  presented  at  another  time,  purports  to 
bear  date  on  April  10,  1887.  David  William  Hall  died  in 
Colorado  on  or  about  April  25, 1887.  But  the  will  claimed 
to  have  been  left  by  him  was  not  presented  for  probate 
until  the  16th  day  of  February,  1900,  nearly  thirteen 
years  after  the  death  of  David  William  Hall.  No  ex- 
planation is  given  of  this  long  delay,  or  of  the  where- 
abouts of  the  will  in  the  meantime.     The  proof  tends  to 


Digitized  by 


Google 


470  Bliss  v.  Seeley.  [191 E 

show  that  David  William  Hall  resided  in  the  State  of 
Kansas,  and  yet  the  proceedings  for  the  probate  of  his 
will  were  taken  in  the  State  of  Nebraska.  The  petition 
to  the  county  court  of  Hitchcock  county  in  Nebraska,  ask- 
ing for  the  probate  of  the  will,  was  signed  and  presented 
by  Newton  W.  Hall,  the  husband  of  Annie  Hall,  who  was 
the  sole  devisee  in  the  will.  Upon  the  trial  of  the  cause, 
sections  140,  141,  142  and  143  of  the  laws  of  the  State  of 
Nebraska,  relating  to  the  probate  of  wills,  were  intro- 
duced in  evidence.  Said  section  141  provides  that  "if  no 
person  shall  appear  to  contest  the  probate  of  a  will  at 
the  time  appointed  for  that  purpose,  the  court  may,  in 
its  discretion,  grant  probate  thereof  on  the  testimony  of 
one  of  the  subscribing  witnesses  only,  if  such  a  witness 
shall  testify  that  such  will  was  executed  in  all  the  par- 
ticulars as  required  in  this  chapter,  and  that  the  tes- 
tator was  of  a  sound  mind  at  the  time  of  the.  execution 
thereof."  Said  section  142  provides  as  follows:  "If  none 
of  the  subscribing  witnesses  shall  reside  in  this  State  at 
the  time  appointed  for  proving  the  will,  the  court  may, 
in  its  discretion,  admit  the  testimony  of  other  witnesses 
to  prove  the  sanity  of  the  testator  and  the  execution  of 
the  will,  and,  as  evidence  of  the  execution  of  the  will, 
may  admit  proof  of  the  handwriting  of  the  testator,  and 
of  the  subscribing  witnesses." 

It  appears  from  the  order  entered  on  March  12,  1900, 
admitting  the  will  to  probate,  that  Newton  W.  Hall  made 
affidavit  that  both  of  the  subscribing  witnesses  to  the 
will  who,  in  their  lifetime,  had  lived  in  Hitchcock  county, 
Nebraska,  were  dead;  and  Newton  W.  Hall,  although  the 
husband  of  the  sole  devisee  in  the  will,  swore  that  the 
signature  thereto  was  the  signature  of  David  William 
Hall.  His  signature  was  also  sworn  to  by  one  other  wit- 
ness, named  Edwin  Wilson.  Wilson  and  Newton  W.  Hall 
swore  that  David  William  Hall  was  of  sound  mind  and 
memory  in  the  fall  of  1885,  and  also  in  the  fall  of  1886, 
although  the  will  was  made  before  either  of  those  dates. 
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to-wit,  on  April  10,  1885.  Neither  Wilson  nor  Newton 
Hall,  the  only  witnesses  sworn  upon  the  probate  of  the 
will,  testified  to  the  handwriting  of  the  subscribing  wit- 
nesses to  the  will,  nor  was  there  any  testimony  as  to  the 
signatures  of  the  subscribing  witnesses. 

While  the  circumstances  thus  referred  to  justly  sub- 
ject the  will  and  the  proceedings  for  its  probate  to 
suspicion,  we  are  not  prepared  to  say  that  it  should  be 
rejected  as  a  valid  will  on  account  of  these  suspicious 
circumstances  alone.  But  we  are  of  the  opinion  for  the 
reason  hereinafter  stated,  that  such  will  should  not  pre- 
vail against  the  deed  made  to  the  appellant.  Bliss,  so  far 
as  such  deed  purported  to  convey  the  interests  of  the 
brothers  and  sisters  of  David  William  Hall,  and  others 
holding  under  them,  who  signed  said  deed. 

Section  9  of  the  statute  of  this  State  in  regard  to  wills 
provides  that  "all  wills,  testaments  and  codicils,  or  au- 
thenticated copies  thereof,  proven  according  to  the  laws 
of  any  of  the  United  States,  or  the  territories  thereof, 
or  of  any  country  out  of  the  limits  of  the  United  States, 
and  touching  or  concerning  estates  within  this  State, 
accompanied  with  a  certificate  of  the  proper  officer  or 
officers  that  said  will,  testament,  codicil  or  copy  thereof 
was  duly  executed  and  proved,  agreeably  to  the  laws 
and  usages  of  that  State  or  country  in  which  the  same 
was  executed,  shall  be  recorded  as  aforesaid,  and  shall 
be  good  and  available  in  law,  in  like  manner  as  wills 
made  and  executed  in  this  State."  (3  Starr  &  Curt.  Ann. 
Stat. — 2d  ed. — p.  4040).  The  words  in  the  last  quoted  sec- 
tion, "shall  be  recorded  as  aforesaid,"  evidently  refer  to 
the  recording  by  the  clerk  of  the  county  court  in  a  book 
to  be  provided  by  him,  as  stated  in  section  2  of  the  Stat- 
ute of  Wills.  (Ibid.  p.  4026).  Section  9  of  the  Statute  of 
Wills,  as  above  quoted,  is  the  same  as  was  section  8  in 
the  Revised  Statutes  of  1845. 

On  February  14, 1857,  an  act  of  the  legislature  was 
passed  which,  with  slight  changes  and  additions,  appears 
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now  in  the  Revised  Statutes  as  section  83  of  the  act  in 
regard  to  conveyances.  Said  section  33  of  the  act  in  re- 
gard to  conveyances  is  as  follows:  "All  original  wills 
duly  proved,  or  copies  thereof  duly  certified,  according  to 
law,  and  exemplifications  of  the  record  of  foreign  wills 
made  in  pursuance  of  the  law  of  Congress  in  relation  to 
records  in  foreign  States,  may  be  recorded  in  the  same 
office  where  deeds  and  other  instruments  concerning  real 
estate  may  be  required  to  be  recorded;  and  the  same 
shall  be  notice  from  the  date  of  filing  the  same  for  rec- 
ord as  in  other  cases,  and  certified  copies  of  the  record 
thereof  shall  be  evidenced  to  the  same  extent  as  the 
certified  copies  of  the  record  of  deeds."  (1  Starr  &  Curt. 
Ann.  Stat. — 2d  ed. — p.  954).  Certainly  the  following 
words  in  section  33,  to- wit:  "the  same  shall  be  notice 
from  the  date  of  filing  the  same  for  record  as  in  other 
cases,"  were  intended  to  have  some  meaning.  If  "exem- 
plifications of  the  record  of  foreign  wills  made  in  pur- 
suance of  the  law  of  Congress  in  relation  to  records  in 
foreign  States,"  operate  as  notice  from  the  date  of  filing 
the  same  for  record  in  the  recorder's  office  of  a  county  in 
this  State,  then  third  persons,  acquiring  interests  in  land 
adverse  to  the  devisees  in  such  wills,  cannot  be  said  to 
have  constructive  notice  of  such  wills  when  such  exem- 
plifications are  not  so  recorded. 

In  the  case  at  bar,  it  is  not  claimed  that  the  appel- 
lant, Bliss,  had  any  actual  notice  of  the  existence  of  the 
will  of  David  William  Hall  when  he  obtained  his  deed, 
dated  July  3,  1900,  and  recorded  August  12,  1900.  There 
was  nothing  upon  record  in  the  recorder's  office  of  Shelby 
county,  or  elsewhere  in  this  State,  which  would  give  him 
constructive  notice  of  the  existence  of  the  will  of  David 
William  Hall  when  he  obtained  or  recorded  his  deed.  It 
is  true  that,  on  December  17, 1900,  what  purported  to  be 
a  certified  copy  of  the  will  of  David  William  Hall,  and  of 
the  proceedings  for  the  probate  thereof,  was  recorded  in 
the  recorder's  office  of  Shelby  county.     If  the  certificate 
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to  the  copy,  so  recorded  on  December  17, 1900,  had  been 
regular  and  in  proper  form,  the  record  of  it  on  that  day 
would  have  been  no  notice,  as  the  appellant,  Bliss,  had 
obtained  and  recorded  his  deed  theretofore  on  August  12, 
1900.  But  the  record  of  the  copy  on  December  17,  1900, 
was  no  notice,  because  the  certificate  attached  thereto 
was  not  in  proper  form.  Section  9  above  quoted  pro- 
vides  that  the  authenticated  copy  of  a  foreign  will  must 
be  accompanied  by  a  certificate  that  the  will  was  "duly 
executed  and  proved,  agreeably  to  the  laws  and  usages 
of  that  State  or  country  in  which  the  same  was  executed." 
The  certificate,  attached  to  the  copy  recorded  on  Decem- 
ber 17, 1900,  did  not  state  that  the  will  of  David  William 
Hall  was  duly  executed  and  proved  agreeably  to  the  laws 
and  usages  of  Nebraska.  Its  record  was,  therefore,  no 
notice  to  the  appellant,  Bliss.  {Lewis  v.  BamJiart,  145 
U.  S.  79;  Harrison  v.  Weatherby,  180  111.  418). 

This  precise  question  was  passed  upon  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Lewis  v.  Bam- 
hart,  supra.  There,  section  9  of  the  act  in  regard  to  wills 
and  section  33  of  the  act  in  regard  to  conveyances  are 
quoted,  and  the  following  views  are  expressed  by  the 
Federal  Supreme  Court,  to- wit:  "It  is  clear  from  these 
statutes  that  the  will  of  Romeo  Lewis,  or  an  authenti- 
cated copy  thereof,  proven  according  to  the  laws  of  Ohio, 
if  accompanied  with  a  certificate  of  the  proper  officers 
that  the  will  was  duly  executed  and  proven  agreeably 
to  the  laws  and  usages  of  that  State,  could,  at  any  time 
after  it  took  effect,  have  been  recorded  in  Illinois,  and 
thereby  become  good  and  available  in  that  State  in  like 
manner  as  wills  there  made  and  executed;  and  that,  from 
at  least  the  passage  of  the  act  of  1857,  it  would  have 
become,  after  the  filing  of  the  same  for  record,  and  in 
respect  to  the  real  estate  devised  by  it,  notice  as  in  the 
cases  of  deeds  conveying  real  estate.  But  it  is  equally 
clear  that  the  copy  of  the  testator's  will,  filed  and  re- 
corded in  1866  in  the  office  of  the  recorder  of  Woodford 
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county,  was  not  authenticated  or  certified  so  as  to  entitle 
it  to  record  under  the  above  statutes  in  Illinois.  It  "was 
not  certified  to  have  been  executed  and  proven  according 
to  the  laws  and  usages  of  the  State  of  Ohio,  where  it  was 
made.  ♦  ♦  ♦  It  results  that  the  recording  in  Illinois  in 
1866  of  what  purported  to  be  the  will  of  Romeo  Lewis 
was  without  legal  effect,  and  was  not,  in  law,  notice 
that  the  lands  in  dispute  were  part  of  those  referred  to 
in  that  will." 

As  to  the  copy  of  the  will  dated  April  10,  1887,  the 
certificate  was  defective  in  the  same  respect  as  that 
attached  to  the  copy  of  the  will  dated  April  10,  1885; 
and  no  copy  of  the  will  of  1887  was  ever  recorded  in  the 
county  court  or  recorder's  office  of  Shelby  county.  Upon 
the  trial,  however,  of  this  cause  in  the  court  below,  the 
solicitors  of  Annie  E.  Hall  introduced  in  evidence  an 
authenticated  copy  of  the  will  of  David  William  Hall  and 
of  the  proceedings  for  the  probate  thereof  in  Hitchcock 
county,  Nebraska,  accompanied  by  a  certificate  which 
certified  that  the  will  was  duly  executed  and  proven  in 
said  court  agreeably  to  the  laws  and  usages  of  the  State 
of  Nebraska.  But  this  exemplified  copy,  which  bore 
date  February  16,  1901,  after  the  special  commissioner 
to  whom  the  cause  had  been  referred  had  taken  all  the 
testimony  in  the  case  and  submitted  his  report,  was  not 
recorded  at  all  in  the  recorder's  office  of  Shelby  county, 
Illinois.  It  is  contended  on  behalf  of  Annie  Hall,  that  it 
was  properly  admitted  in  evidence,  and  established  the 
validity  of  the  will  of  David  William  Hall,  notwithstand- 
ing it  had  never  been  recorded.  This  contention  is  sup- 
posed to  receive  some  support  from  the  cases  of  Shephard 
V.  Carriel,  19  111.  313,  and  Newman  v.  Willetts,  52  id.  98.  In 
the  Shephard  case  it  appeared  that  the  exemplified  copy 
of  the  foreign  will  and  the  proceedings  for  its  probate 
therein  introduced  were  filed  for  record  in  the  county 
court  and  in  the  recorder's  office  before  the  act  of  Feb- 
ruary 14,  1857,  was  passed;  and  that  the  suit  there  de- 
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cided  was  begun  in  1856  before  the  passage  of  the  latter 
act.  In  addition  to  this,  what  was  said  in  the  SJiepTuzrd 
casCy  to  the  effect  that  it  was  immaterial  when  the  papers 
in  question  were  filed,  had  reference  to  the  filing  of  the 
same,  in  the  probate  court,  and  not  in  the  recorder's  of- 
fice, so  that,  there,  the  act  of  February  14, 1857,  was  not 
considered  or  passed  upon.  In  the  Newman  case  there 
was  no  question  as  to  the  effect  of  the  record  of  a  foreign 
will  as  against  an  interest  in  land  acquired  by  third  per- 
sons holding  adversely  to  the  devisees  under  the  will. 
The  simple  question  in  the  Newman  case  was  whether 
Mrs.  Newman  took  an  interest  in  the  land  in  Illinois  un- 
der a  will,  made  by  her  deceased  husband  in  Louisiana; 
but  no  point  was  made  as  to  her  right  to  hold  that  inter- 
est as  against  third  persons.  Therefore,  the  Shephard  and 
Newman  cases  are  not  authority  for  the  position,  that  a 
foreign  will  is  valid  and  of  effect,  as  against  third  per- 
sons without  actual  notice  holding  land  adversely  to  it 
in  this  State,  where  no  exemplified  or  properly  certified 
copy  of  such  will  has  been  recorded  in  this  State.  Such, 
substantially,  was  the  holding  of  this  court  in  Harrison  v. 
Weatherhy^  supra,  and  of  the  Supreme  Court  of  the  United 
States  in  Lewis  v.  BamJiart,  supra. 

In  Lewis  v.  Bamhart,  supra,  the  same  contention  was 
made  as  is  made  here,  namely,  that  a  properly  authenti- 
cated copy  of  a  valid  will  was  effective  when  introduced 
in  evidence  even  though  not  recorded  in  this  State;  and, 
in  that  case,  the  Supreme  Court  of  the  United  States  held 
as  follows:  "The  contention  of  the  plaintiffs  is  that,  even 
if  this  will  was  not  properly  recorded  in  Illinois,  it  was, 
nevertheless,  evidence  as  to  the  title  to  the  lands.  {Shep- 
hard  v.  Carriel,  19  111.  313;  Newman  v.  Willetts,  52  id.  98;  Saf- 
ford  V.  StubbSy  117  id.  389).  But  this  view  does  not  meet 
the  question  before  us  as  to  whether  the  record  of  the 
will  in  Woodford  county,  from  and  after  it  was  made,  was 
itself  notice  to  those  who  purchased  from  Mrs.  Lewis., 
A  duly  certified  copy  of  the  will  may  be  competent  evi- 
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dence  upon  the  issue  as  to  paramount  title,  but  it  could 
not  operate  as  constructive  notice  of  its  contents  from 
the  date  of  the  insuflScient  record  of  it  made  in  1866  in 
Woodford  county." 

We  are,  therefore,  of  the  opinion  that  the  court  im- 
properly held  that  Annie  Hall  took  all  the  interest  of 
David  William  Hall  in  the  premises  in  question  under 
and  by  virtue  of  the  will  made  in  Nebraska;  and  that 
the  appellant,  Bliss,  under  his  deed,  became  possessed 
of  all  the  interest  in  the  land  in  question  formerly  owned 
by  David  William  Hall,  except  the  interests  of  Newton 
W.  Hall  and  Mary  Jane  Hall,  afterwards  Mary  Jane  Pol- 
lock, who  did  not  sign  that  deed. 

Second — The  next  question  relates  to  the  solicitor's 
fee  allowed  to  the  complainant  below,  the  present  appel- 
lee, Silas  E.  Seeley,  and  taxed  as  costs  against  all  the 
parties  in  the  case.  We  think  that  this  fee  was  improp- 
erly taxed  as  costs.  {Habberton  v.  Habbertorij  156  III.  444; 
Hartwell  v.  DeVault,  159  id.  325;  Metheny  v.  Bohn,  164  id.  495; 
Dunn  V.  BerkshirCy  175  id.  243;  Qehrke  v.GeJirke,  190  id.  166). 

In  the  first  place,  there  is  no  evidence,  properly  pre- 
sented by  the  record,  as  to  the  value  of  the  services  ren- 
dered by  the  solicitor  of  the  complainant  below.  It  is 
true  that  a  paper  is  inserted  in  the  record  which  states 
that,  on  the  hearing*  of  the  cause  on  March  7,  1901,  two 
attorneys  testified  that  the  sum  of  $500.00  was  a  reason- 
able fee  for  the  services  of  said  solicitor.  But  there  is 
no  evidence  upon  this  subject  embodied  in  the  certificate 
of  evidence,  nor  are  there  any  facts  in  relation  thereto 
recited  in  the  decree  of  the  court  below.  In  Davis  Paint 
Go.  V.  Metzger  Oil  Co.  188  111.  295,  we  said  (p.  298):  "Where, 
as  here,  no  facts  are  found  in  the  decree,  and  there  is 
no  certificate  of  evidence,  there  is  nothing  in  the  record 
to  sustain  the  decree,  and,  hence,  there  is  error  which 
requires  a  reversal  of  the  decree."  In  Metheny  v.  Bohn, 
supra^  we  also  said  (p.  497):  "No  evidence  is  preserved  in 
the  record  showing  what  services  the  complainant's  so- 
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licitors  rendered  or  the  value  of  such  services.  ♦  ♦  ♦ 
The  rule  that  the  evidence  to  sustain  an  allowance  of 
this  character  must  be  preserved  in  the  record  has  been 
repeatedly  stated  by  this  court." 

In  the  second  place,  the  rights  and  interests  of  all  the 
parties  do  not  appear  to  have  been  correctly  set  forth  in 
the  bill  as  originally  filed;  as  the  bill  was  demurred  to 
several  times,  and  several  times  amended,  before  the  alle- 
gations in  regard  to  such  interests  were  correctly  made. 
In  Metheny  v.  Bohn^  supra,  we  held  that,  under  the  statute, 
by  which  the  court  is  directed  to  apportion  the  fees  when 
the  rights  and  interests  of  the  parties  are  properly  set 
forth  in  the  bill  unless  some  defendant  shall  interpose  a 
good  and  substantial  defense  to  the  bill  or  petition,  the 
good  and  substantial  defense  which  may  be  interposed, 
and  which  will  prevent  the  allowance  of  the  fee,  is  a  de- 
fense of  a  good  and  substantial  character.  Speaking  of 
this  statute,  we  there  said  (p.  501):  "We  think  it  should 
be  construed  as  meaning  that  a  defense,  valid  and  sub- 
stantial in  character,  made  in  good  faith  and  on  reason- 
able ground,  should  exempt  a  defendant  from  paying  a 
solicitor  of  his  adversary,  not  for  services  rendered  to 
him,  but  for  a  hostile  attack  upon  what  he  in  good  faith 
believes  to  be  his  substantial  right.  If  the  bill  states 
the  rights  and  interests  of  the  parties  correctly,  a  de- 
fense which  is  merely  formal,  frivolous  or  vexatious,  or 
which  is  not  undertaken  in  good  faith,  would  not  be  re- 
garded as  good  or  substantial.  The  defense  in  this  case 
was  of  a  good  and  substantial  character  and  was  not 
undertaken  without  reasonable  grounds,  although  it  was 
overcome  by  evidence  on  the  part  of  complainant  and 
proved  unsuccessful.  In  such  a  case  it  would  not  be 
equitable  for  the  defendant  to  pay  a  part  of  a  solicitor's 
fee  solely  earned  as  his  adversary." 

In  the  case  at  bar,  the  defense  based  upon  the  alleged 
validity  of  the  foreign  will,  made  in  Nebraska,  was  held 
to  be  good  in  the  court  below,  but  is  here  held  to  be  bad. 
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It  was,  however,  not  formal,  frivolous  or  vexatious,  but 
was  a  defense  of  a  substantial  character.  The  question 
as  to  the  effect  of  the  foreign  will,  when  set  up  against 
the  deed  executed  in  Illinois,  was  a  debatable  question 
and  not  altogether  free  from  doubt.  Hence,  this  is  not 
a  case  where,  under  the  statute,  the  solicitor,  filing  the 
bill  of  complaint  for  partition,  can  tax  his  fee  as  costs 
against  all  the  parties;  but,  in  view  of  the  considerations 
already  stated,  each  party  should  be  allowed  to  pay  only 
his  own  or  her  own  solicitor's  fees. 

For  the  reasons  above  stated,  the  decree  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  to  that  court 
for  further  proceedings  in  accordance  with  the  views 
herein  expressed.  Beversed  and  remanded. 


Annie  Mary  Towne 

V. 

Charles  A,  Towne  et  al 

191      478  Opinion  fikd  October  U,  1901. 

201      874 

1.  APPEAiiS  AND  ERRORS— awiovni  involved  is  the  amount  disposed 
of  by  the  judgment.  The  amount  involved  on  appeal  is  the  amount 
to  be  disposed  of  by  the  judgment  or  decree,  and  not  the  amount 
affected  by  the  error  assigned. 

2.  'EvLDENCE— admissibility  of  the  insured's  declarations  on  question  of 
mistake  in  benefit  certificate.  In  determining  whether  a  deceased 
member  of  a  benefit  society  knew  of  and  acquiesced  in  a  mistake 
made  by  the  clerk  of  the  society  in  the  names  of  the  beneficiaries 
when  making  out  a  new  certificate,  the  conduct  of  the  deceased 
in  retaining  the  new  certificate  without  objection  is  competent 
evidence;  but  so,  also,  are  his  declarations  tending  to  show  that 
he  did  not  know  of  the  mistake. 

3.  Same — competency  of  insured's  declarations  does  not  depend  upon 
presence  of  beneficiary.  The  competency  of  declarations  by  a  mem- 
ber of  a  benefit  society  tending  to  show  that  he  did  not  know  that 
a  mistake  had  been  made  in  the  certificate  does  not  depend  upon 
the  presence  of  the  beneficiary  when  such  declarations  were  made. 
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4.  Benefit  societies— rigr^t  of  interested  parties  to  have  certificate 
reformed.  If  a  member  of  a  benefit  society  did  not  read  his  new 
certificate  and  did  not  know  that  a  mistake  had  been  made  there- 
in cutting  out  the  half  interest  of  his  heirs  and  making-  his  wife 
the  sole  beneficiary,  the  right  of  the  heirs  to  have  the-  certificate 
reformed  after  his  death  is  not  barred  by  the  mere  fact  of  his  re- 
taining possession  of  the  certificate. 

Toione  v.  Tovme,  93  111.  App.  169,  affirmed. 

Appeal,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  Arthur  H.  Chet- 
LAiN,  Judge,  presiding. 

Fred  H.  Atwood,  Prank  B.  Pease,  and  Charles  O. 
LoucKS,  for  appellant. 

MuiR  &  HoRGAN,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  December  13, 1884,  Allan  W.  Towne  obtained  a  cer- 
tificate from  the  Chicago  Guaranty  Fund  Life  Society 
for  the  sum  of  $2000,  payable  by  assessment,  at  his  death, 
to  the  appellant,  Annie  Mary  Towne,  his  wife.  On  May 
12,  1887,  said  certificate  was  exchanged  by  him  for  an- 
other one  of  the  same  amount,  date  and  number  and  with 
the  same  beneficiary.  The  first  certificate  for  which  the 
new  one  was  substituted  was  surrendered  and  was  marked 
canceled  on  said  date,  May  12, 1887.  On  April  12, 1892, 
the  second  certificate  was  exchanged  for  a  third  one  of 
the  same  amount,  date  and  number,  and  said  second  cer- 
tificate was  canceled  and  marked  "Surrendered  for  change 
of  beneficiary. — 4-12-92."  The  purpose  of  this  exchange 
was  to  make  a  change  in  the  beneficiary,  and  for  that 
purpose  Allan  W.  Towne  made  a  written  request,  dated 
April  11, 1892,  for  the  new  certificate,  with  beneficiaries 
as  follows:  "Payable  to  Annie  Mary  Towne,  wife,  one- 
half,  and  one-half  to  my  heirs  equally."    Afterward  the 
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society  re-incorporated,  and  provided  for  a  change  of  pol- 
icies Jrom  an  assessment  to  what  was  called  a  "natural 
life  policy,"  and  provided  for  an  exchange  of  old  policies 
for  new  ones.  On  August  30,  1898,  Allan  W.  Towne,  de- 
siring to  make  such  an  exchange,  signed  an  application 
therefor,  setting  forth  that  he  was  the  holder  of  certifi- 
cate 932  on  the  post  moi-tem  assessment  plan  and  wanted 
to  exchange  it  for  a  natural  life  policy.  The  application 
provided,  among  other  things,  that  the  new  policy  should 
be  for  the  same  amount  and  with  the  same  beneficiary 
or  beneficiaries  as  the  original  certificate.  Towne  did 
not  deliver  his  certificate  to  the  society  before  the  new 
one  was  made  out.  A  clerk  took  the  papers  relating  to 
the  risk  of  Towne,  which  wet-e  in  the  possession  of  the 
society  and  all  pasted  together,  and  filled  up  the  new 
certificate.  He  did  not  notice  the  letter  directing  the 
change  in  the  beneficiary  or  that  such  beneficiary  had 
been  changed  in  the  original  certificate,  but  followed  the 
first  application,  and  inserted  the  name  of  appellant, 
Annie  Mary  Towne,  as  the  beneficiary.  The  clerk  mailed 
the  new  policy  to  Towne,  with  a  letter  stating  that  it  was 
enclosed  therewith,  together  with  a  receipt  for  the  pre- 
mium, and  that  he  hoped  Towne  would  find  the  same  sat- 
isfactory. He  added  a  postscript,  as  follows:  ** We  enclose 
stamped  addressed  envelope  and  will  ask  you  to  return 
your  original  certificate  for  cancellation."  Upon  the  re- 
ceipt of  the  new  certificate  Towne  mailed  the  old  one 
to  the  society,  and  it  was  canceled.  He  placed  the  new 
certificate  in  a  box  in  a  safety  deposit  vault,  where  it  re- 
mained until  a  short  time  before  his  death,  when,  by  his 
direction,  appellant  went  to  the  safety  deposit  vault  and 
got  it  and  retained  it  until  after  his  death.  Towne  died 
April  11,  1899,  leaving  appellant,  his  widow,  and  the  ap- 
pellees, Charles  A.  Towne,  Alvin  G.  Towne  and  Katie  M. 
Jones,  his  children  and  heirs-at-law.  Appellees  filed  this 
bill  against  the  society  and  appellant,  praying  for  a  ref- 
ormation of  the  certificate  so  that  it  might  read  the  same 
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as  the  one  for  which  it  was  exchanged,  and  be  payable 
one-half  to  appellant  and  one-half  to  appellees,  equally. 
The  society  paid  the  money  into  court  and  was  dismissed 
from  the  suit.  The  court  ordered  $1000  paid  to  Annie 
Mary  Towne  and  $300  to  Katie  M.  Jones,  and  on  final 
hearing  a  decree  was  entered  that  the  remaining  $700 
be  paid  to  appellees,  as  follows:  "To  Charles  A.  Towne 
$333.33,  to  Alvin  G.  Towne  $333.33,  and  to  Katie  M.  Jones 
$33.34."    The  Appellate  Court  affirmed  the  decree.     . 

No  certificate  of  importance  having  been  granted  by 
the  Appellate  Court,  appellees  have  moved  to  dismiss 
the  appeal  on  the  ground  that  the  amount  involved  in  the 
suit  is  less  than  $1000.  By  statute  the  judgment  of  the 
Appellate  Court  is  final  in  all  cases  determined  therein 
in  actions  ex  contractu  when  the  amount  involved  is  less 
than  $1000,  exclusive  of  costs.  The  construction  given 
to  this  statute  is,  that  the  amount  involved  is  the  amount 
to  be  disposed  of  by  the  judgment  or  decree  of  the  court, 
and  not  the  amount  affected  by  the  error  assigned.  In 
this  case,  the  amount  brought  into  court  by  the  society 
to  be  disposed  of,  and  which  was  disposed  of,  was  $2000. 
That  was  the  amount  involved  in  the  suit  in  the  superior 
court  of  Cook  county,  and  this  court  has  jurisdiction  of 
the  appeal.  {Longivith  v.  Biggs,  123  111.  258;  Svanoe  v.  Jur- 
gens,  144  id.  507;  Voigt  v.  Kersten,  164  id.  314;  MacVeagh  & 
Co,  V.  Roysten  &  Go.  172  id.  515.)  The  motion  to  dismiss  the 
appeal  is  denied. 

The  object  of  the  last  exchange  of  certificate  by  Towne 
was  to  obtain  a  new  policy  for  a  fixed  premium,  payable 
yearly  or  in  quarterly  installments,  on  the  natural  life 
plan,  under  the  articles  of  re- incorporation  adopted  Jan- 
uary 4, 1895.  It  was  to  be  for  the  same  amount  and  with 
the  same  beneficiaries  as  the  original  certificate  for  which 
it  was  exchanged.  There  was  no  other  certificate  in  ex- 
istence than  the  one  which  Towne  then  held,  payable 
one-half  to  appellant  and  the  other  half  to  appellees, 
equally.     That  certificate  had  been  substituted  for  pre- 
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vious  certificates  which  had  been  canceled,  l^he  origi- 
nal certificate  bore  the  same  date  of  December  13, 1884, 
and  the  same  number  it  had  always  borne,  but  had  been 
changed  in  respect  to  the  beneficiary.  The  direction  that 
the  natural  life  policy  should  be  for  the  benefit  of  the 
same  beneficiaries  as  the  original  certificate  could  only 
refer  to  the  certificate  which  was  then  in  force.  The 
society  so  understood,  and  sent  the  new  certificate  to 
Towne  with  the  direction  to  return  the  original  certifi- 
cate for  cancellation.  The  clerk  made  a  mistake  in  pre- 
paring the  certificate,  from  overlooking  the  fact  that  the 
original  certificate  had  been  changed.  It  is  clear  that 
the  mistake  was  made,  and  the  complainants  were  en- 
titled to  have  the  certificate  reformed  unless  Allan  W. 
Towne  knew  of  the  mistake  and  did  not  object  to  the 
certificate  as  written. 

On  that  question  it  is  insisted  that  the  evidence 
showed  Towne  was  aware  that  the  new  certificate  was 
made  payable  to  his  wife,  the  defendant,  and  not  payable 
as  the  original  certificate  was.  If  he  had  such  knowledge 
and  approved  of  the  certificate  as  issued,  a  correction 
could  not  be  made  after  his  death  on  the  ground  of  mu- 
tual mistake.  The  evidence  tending  to  support  this  claim 
is,  that  Towne  was  a  man  of  ordinary  intelligence  and 
able  to  read  and  write;  that  he  received  the  new  certifi- 
cate September  1, 1898,  and  deposited  it  in  his  box,  and 
retained  it  until  April  11,  1899,  without  objection.  It  is 
also  contended  that  the  declarations  of  Towne  during 
the  same  period,  to  other  parties,  concerning  the  bene- 
ficiaries of  the  certificate,  were  incompetent;  that  the 
court  erred  in  admitting  them,  and  that  they  must  not 
be  considered.  These  declarations  were  testified  to  as 
having  been  made  by  Towne,  and  tending  to  show  that 
he  understood  the  insurance  money  was  to  go  one-half  to 
his  wife  and  the  other  half  to  his  children.  Of  course, 
such  declarations  were  not  competent  evidence  of  the  fact 
that  the  certificate  was  made  out  as  he  said  it  was.    That 
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fact  was  not  in  question,  and  if  it  had  been,  it  could  not 
have  been  proved  by  his  declarations.  The  thing  in  ques- 
tion, however,  was  the  state  of  his  mind  and  his  intention 
and  understanding  as  to  the  certificate.  The  mistake 
having  been  made,  the  court  was  called  upon  to  decide 
whether  he  knew  of  it  or  acquiesced  in  it,  and  his  con- 
duct, demeanor  and  declarations  concerning  the  certifi- 
cate were  all  evidence  on  that  subject.  The  circumstances 
proved  would  tend  to  raise  a  presumption  that  Towne 
had  read  the  certificate  and  knew  that  it  was  made  pay- 
able to  his  wife.  If  there  was  such  a  presumption  that 
he  read  the  certificate  and  acquiesced  in  it  as  written, 
from  the  fact  of  his  ability  to  read  and  his  possession 
of  the  certificate,  it  was  equally  competent  for  the  com- 
plainants to  show  that  he  did  not,  in  fact,  read  it.  His 
behavior  in  holding  the  certificate  and  making  no  objec- 
tion, and  his  declarations  as  to  the  contents  and  nature 
of  it,  were  both  evidence  of  his  understanding  and  inten- 
tion in  regard  to  it.  The  mistake  having  been  made,  it 
would  seem  probable  that  if  Towne  had  read  the  certifi- 
cate he  would  have  called  the  society's  attention  to  it 
and  had  it  corrected.  Since  it  is  clear  that  the  mistake 
was  made,  the  only  explanation  of  Towne's  conduct,  in 
view  of  all  the  evidence,  is  that  he  never  noticed  it.  If 
he  failed  to  read  the  certificate  and  did  not  know  that 
the  mistake  had  been  made,  the  right  of  complainants  to 
a  reformation  would  not  be  barred  by  his  mere  possession 
of  the  certificate.  We  are  satisfied  with  the  conclusions 
of  the  Appellate  Court  on  that  subject. 

The  fact  that  the  declarations  of  Towne  were  not 
made  in  the  presence  of  his  wife,  the  defendant,  is  not 
material.  She  had  no  vested  right  in  the  certificate  and 
he  was  the  only  party  in  interest  in  his  lifetime.  He  was 
the  party  with  whom  the  contract  was  made,  and  her 
presence  or  absence  was  immaterial. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affl/rmed. 
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The  County  op  Christian 

V, 

Laurence  Merrigan. 

j^    ,J|^  Opinion  filed  October  g4y  1901. 

107a  *541 

' 1 .  SB.maVF3— sheriff's  pmoers  not  suspended  by  sending  militia  to  pre- 

li^r~~~~^     serve  peace.  The  sending  of  troops  by  the  Governor  into  a  county  to 

1209      j^g      aid  in  preserving  the  peace  under  the  act  of  1887,  relating  to  riots, 

(Laws  of  1887,  p.  239,)  does  not  suspend  the  powers  and  duties  of 

the  sheriff  nor  deprive  him  of  power  to  appoint  deputies  to  aid  in 

protecting  property  and  preserving  the  peace. 

2.  Counties — liability  of  county  for  subsistence  of  special  deputies  in 
not  cases.  Under  section  2  of  the  act  of  1887,  concerning  mobs  and 
riots,  the  county  is  liable  for  the  subsistence  of  each  deputy  while 
on  duty  as  such,  whether  such  subsistence  is  provided  for  himself 
at  his  own  home,  or  elsewhere. 

3.  Pleading — a  demurrer  does  not  admit  conclusions  of  law,  A  de- 
murrer admits  facts  which  are  well  pleaded,  but  not  the  legal 
conclusions  drawn  therefrom  by  the  pleader. 

4.  Work  and  labor— ^fg^if-^wmr-dat/  law  does  not  apply  to  deputies 
appointed  to  preserve  peace.  The  act  making  eight  hours  a  legal  day's 
work  applies  only  to  mechanical  trades,  arts  and  employments  of 
like  character,  and  not  to  services  of  an  ofQcial  character,  such  as 
those  of  deputy  sheriffs  appointed  to  aid  in  preserving  the  peace. 

5.  Same — extra  tims  cannot  be  recovered  for  in  absence  of  agreement 
In  the  absence  of  any  agreement  for  an  eight-hour  day  no  recov- 
ery can  be  had  for  extra  time. 

County  of  Christian  v.  Merrigan^  92  111.  App.  428,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Christian  county;  the  Hon.  William  M.  Parmer, 
Judge,  presiding. 

E.  A.  Humphreys,  State's  Attorney,  (James  B.  Ricks, 
of  counsel,)  for  appellant. 

J.  C.  &  W.  B.  McBride,  and  Mills  Bros.,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  of  the  circuit  court  of  Chris- 
tian county,  which  the  appellee  obtained  in  a  suit  for 
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compensation  for  services  and  subsistence  while  he  was 
acting  as  a  special  deputy  sheriff  of  Christian  county  in 
protecting^  property  and  preserving  the  peace  during  a 
strike  at  Pana,  in  said  county,  in  1898.  The  declaration 
alleged  the  due  appointment  of  appellee,  in  writing,  by 
the  sheriff,  as  such  deputy;  that  appellee  took  the  oath 
of  office,  as  required  by  the  statute,  and  entered  upon  the 
performance  of  his  duties,  and  served  until  discharged, — 
the  first  count  alleging  the  time  of  such  service  to  have 
been  one  hundred  and  twenty -four  days,  and  the  second 
count  one  hundred  and  fifty  days,  of  eight  hours  each. 
Each  count  alleged  that  by  force  of  the  statute  the  ap- . 
pellant  become  liable  to  pay  him  two  dollars  for  each 
day's  service.  The  third  count  was  for  reasonable  com- 
pensation for  subsistence,  under  the  statute,  during  the 
same  period,  and  alleged  that  fifty  cents  a  day  was  such 
reasonable  compensation.  The  common  counts  were 
added.  Besides  the  general  issue  the  defendant  filed 
a  special  plea,  which  averred  that  the  Governor  of  the 
State,  because  of  riotous  conditions,  by  which  the  courts 
and  civil  authorities  were  overthrown,  had  issued  his 
proclamation  and  thereby  declared  and  established  mar- 
tial law  in  the  district  comprising  the  territory  wherein 
and  during  the  time  the  services  sued  for  were  performed, 
and  that  a  large  military  force  took  possession  of  said 
territory,  and  that  thereby  the  duties  and  functions  of 
the  sheriff  as  a  peace  and  as  an  executive  officer  under 
the  laws  of  the  State  were  suspended,  and  particularly 
his  power  to  appoint  appellee  as  such  deputy  under  the 
statute,  and  that  his  alleged  appointment  was  or  became 
illegal  or  without  lawful  authority,  and  was  without  any 
binding  force  on  the  county.  The  trial  court  sustained 
a  demurrer  to  this  plea.  The  defendant  stood  by  its 
plea,  and  a  trial  was  had  on  the  general  issue,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  below  for 
$237.50.  The  Appellate  Court  granted  a  certificate  of 
importance. 
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It  is  contended  by  appellant  that  the  cpurt  erred  in 
sustaining  the  demurrer  to  the  special  plea.  We  are 
of  the  opinion  that  there  was  no  error  in  this  regrard. 
Section  15  of  article  2  of  the  constitution  provides  that 
"the  military  shall  be  in  strict  subordination  to  the  civil 
power."  Section  1  of  the  act  to  secure  the  peace  and 
good  order  of  society,  to  quell  riots,  etc.,  in  force  July  1, 
1887,  (Kurd's  Stat.  1899,  p.  613,)  provides:  "That  the 
sheriff  of  any  county  in  this  State,  if  in  his  judgment  the 
preservation  of  the  peace  and  good  order  of  society  shall 
require  it,  may  summon  and  enroll  any  number  of  special 
deputies  which  in  his  judgment  the  exigencies  of  the  case 
require,  and  such  deputies  shall  be  subject  to  his  orders, 
and  shall  have  all  the  powers  of  deputy  sheriffs  until  dis- 
charged, or  excused  from  duty  by  the  sljeriff."  Section  2 
provides  that  the  county  shall  pay  for  the  subsistence  of 
such  special  deputies  while  on  duty,  and  all  necessary  ex- 
penses incurred  by  them  in  the  performance  of  their  duty 
for  which  they  shall  have  been  summoned.  Section  4  is 
as  follows:  "The  deputy  sheriffs  appointed  under  this 
act  shall  be  paid  at  the  rate  of  two  ($2)  dollars  per  day 
for  the  time  actually  employed,  in  and  about  the  duties 
of  such  appointment,  and  the  county  board  shall  make 
provision  for  such  payment."  Section  5  provides  that 
whenever  the  sheriff,  with  the  help  of  his  force  of  special 
deputies,  is  unable  to  preserve  the  peace,  it  shall  be  his 
duty  to  notify  the  Governor  of  the  facts,  and  to  call  upon 
him  for  such  military  force  as  may  be  deemed  necessary 
to  preserve  the  peace  and  execute  the  law.  Section  6 
provides,  that  "whenever  the  military  forces  shall  be  or- 
dered out  by  the  Governor  on  any  application  of  a  civil 
officer  as  aforesaid,  or  otherwise,  they  shall  report  to 
such  civil  officer  as  the  Governor  shall  designate  and 
shall  act  in  strict  subordination  to  such  civil  authority, 
in  preserving  the  peace,  quelling  riots,  or  executing  the 
law."  Section  7  authorizes  the  Governor,  in  certain  cases 
of  riot,  tumult,  etc.,  to  order  such  military  force  as  he 
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may  deem  necessary  to  aid  the  civil  authorities  in  sup- 
pressing violence  and  executing  the  law. 

It  sufficiently  appears  from  these  provisions  that  civil 
authority  was  not  suspended,  nor  was  the  power  of  the 
sheriff  to  appoint  special  deputies  to  aid  him  to  preserve 
the  peace  and  protect  persons  and  property,  but,  on  the 
contrary,  the  military  authority  of  the  State  was  called 
on  to  aid  the  civil  authorities,  including  the  sheriff  and 
his  deputies,  to  suppress  riot  and  to  preserve  peace  and 
good  order.  The  averment  in  the  plea  that  the  powers, 
duties  and  functions  of  the  sheriff  as  an  executive  or  a 
peace  officer,  or  to  appoint  special  deputies,  and  the  power 
of  the  plaintiff  to  act  as  such  special  deputy,  were  sus- 
pended and  no  longer  in  force,  is  merely  the  legal  con- 
clusion of  the  pleader,  not  sustained  by  the  facts  pleaded 
and  the  laws  in  force,  and  is  not,  therefore,  admitted  by 
the  demurrer.  Pacts  well  pleaded  are  admitted,  but  not 
the  legal  conclusions  drawn  from  them  by  the  pleader. 

It  is  also  insisted  that  the  court  erred  in  its  instruc- 
tions to  the  jury,  by  virtue  of  which,  and  the  evidence 
adduced,  the  plaintiff  was  permitted  to  recover  for  his 
subsistence  at  the  rate  of  fifty  cents  per  day  during  the 
time  he  was  on  duty  as  special  deputy.  The  point  made 
is,  that  only  the  expenses  of  subsistence  of  the  sheriff's 
force  of  deputies  while  on  duty,  and  which  he  was  re- 
quired to  provide  for,  could  be  charged  against  the  county, 
and  not  the  value  of  meals  of  a  deputy  provided  for  him- 
self or  eaten  at  his  own  table.  The  point  made  by  coun- 
sel is  not  without  force,  but  we  are  of  the  opinion,  from 
the  wording  of  the  statute,  the  county  was  properly 
chargeable  with  the  reasonable  price  and  value  of  the 
subsistence  of  each  deputy  while  on  duty  as  such,  whether 
such  subsistence  was  provided  for  himself  at  his  own 
home,  or  elsewhere.  The  statute  declares,  in  plain  terms, 
that  the  county  shall  pay  for  the  subsistence  of  such  spe- 
cial deputies  while  on  duty.  We  would  not  be  authorized 
to  qualify  the  words  of  the  statute  by  an  exception  or 
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limitation  not  expressed  or  fairly  implied  from  the  lan- 
guage used. 

Appellee  has  assigned  cross- errors,  and  contends  that 
the  act  making  eight  hours  a  legal  day's  work  (Hurd's 
Stat.  1899,  p.  840,)  applies,  and  that  he  should  have  been 
permitted  to  recover, under  the  second  count,  for  one  hun- 
dred and  fifty  days  of  eight  hours  each;  that  is,  that  the 
plaintiff  should  have  been  permitted  to  divide  the  days 
into  periods  of  eight  hours  when  he  was  engaged  in  his 
duties  as  deputy,  and  thus  permitted  to  recover,  under 
the  statute,  for  as  many  days  as  there  were  periods  of 
eight  hours'  actual  service.  This  point  was  also  correctly 
decided  below.  We  agree  with  the  Appellate  Court  in 
its  holding  that  the  statute  has  no  application  to  cases 
of  this  kind,  (Phillips  v.  Christian  County^  87  111.  App.  481,) 
but  that  it  is  confined  to  mechanical  trades,  arts  and 
employments,  and  other  cases  of  labor  and  services  of 
like  character,  and  does  not  embrace  services  of  an  of- 
ficial character.  Moreover,  if  the  eight  hour  statute  ap- 
plied, appellee  performed  the  services  required  of  him 
each  day  without  any  agreement  (even  if  there  could  be 
such  agreement  in  such  a  case)  that  he  should  be  paid  for 
extra  time.  In  the  absence  of  such  an  agreement  or  con- 
tract no  recovery  could  be  had  for  extra  time  employed 
over  eight  hours  during  the  same  day.  (10  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 463;  Lusk  v.  HotchkiHS^  37  Conn. 
219.)  We  are  of  the  opinion  that  the  per  diem  required 
by  the  statute  to  be  paid  for  the  time  actually  employed 
was  only  for  one  day  in  each  twenty-four  hours. 

It  follows  that  the  errors  complained  of  were  not  well 
assigned. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Jvdgment  affirmed. 

Mr.  Justice  Ricks,  having  been  of  counsel  in  this 
case  below,  took  no  part  in  its  decision  here. 
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The  Elgin,  Joliet  and  Eastern  Railway  Company  i«i     489 

202     •0'^' 
17.  

'l91       489 

James  Duffy.  |ii2a  So 

Opinion  JUed  October  f^,  t901. 

1.  Railroads — right  of  teamster  to  attempt  to  save  property.  A  team- 
ster having  a  break-down  on  a  railroad  crossing  has  a  right  to  try 
to  get  his  team  and  wagon  off  the  track  if  the  circumstances  are 
such  as  to  justify  a  reasonable  belief  that  he  can  do  so  with  safety. 

2.  Same — wJiat  evidence  tends  to  show  wantonness  in  the  management 
of  train.  Evidence  that  a  train  was  going  at  a  high  rate  of  speed 
around  a  sharp  cure,  where  the  view  was  obstructed,  approaching 
a  much  traveled  street,  giving  no  warning  by  bell  or  whistle,  tends 
to  establish  wantonness  in  the  management  of  the  train. 

Elgin,  Joliet  and  Eastern  By.  Co.  v.  Duffy,  93  III.  App.  463,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henry  B.  Willis,  Judge, 
presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Second  District,  affirming  a  judgment  for 
$5000  rendered  in  an  action  on  the  case  brought  by  James 
Duffy  against  the  appellant,  in  the  circuit  court  of  Kane 
county,  to  recover  damages  for  the  loss  of  his  arm.  The 
accident  was  occasioned  by  a  collision  of  the  appellant's 
train  with  the  wagon  of  appellee  at  a  street  crossing  in 
the  city  of  Aurora. 

The  declaration  contained  nine  counts,  which,  in  sub- 
stance, charged  the  appellant  with  negligence  in  not 
planking  the  entire  width  of  the  street  at  the  crossing; 
in  running  its  train  at  a  higher  rate  of  speed  than  the 
limit  fixed  by  the  ordinance  of  the  city;  in  permitting 
a  freight  car  to  remain  upon  the  crossing  at  or  near  the 
middle  of  the  street,  causing  plaintiff  to  drive  off  of  the 
beaten  track  at  the  crossing;  in  not  ringing  the  bell  or 
sounding  the  whistle  at  the  crossing,  as  required  by  stat- 
ute; in  running  the  train  at  a  high  rate  of  speed  at  a  dan- 


Digitized  by 


Google 


490  E.,  J.  &  E.  Ry.  Co.  v.  Ddffy.  tWl  HL 

gerous  crossing;  in  failing  to  use  sufficient  care  in  coming 
upon  the  crossing,  which  was  obscured  by  buildings,  em- 
bankments and  trees,  and  the  approach  to  which  was 
sharply  curved.  It  is  also  charged  that  the  servants  of 
the  company  willfully  and  maliciously  inflicted  the  injury 
in  question. 

Railroad  street,  where  the  accident  occurred,  at  the 
crossing  in  question  runs  nearly  north-east  and  south- 
west, and  appellant's  main  line  crosses  it  almost  at  right 
angles.  The  main  line  of  the  Chicago,  Burlington  and 
Quincy  railroad  runs  parallel  with  Railroad  street  and 
about  two  hundred  feet  west  of  it.  Connecting  the  main 
lines  of  the  two  roads  is  a  "Y"  track,  which  crosses 
Railroad  street  on  quite  a  sharp  curve.  North  of  the 
"Y"  track  is  what  is  known  as  the  "Esser  switch,"  which 
branches  off  from  the  "Y"  track  a  short  distance  west 
of  Railroad  street  and  extends  south,  paralleling  the  "Y" 
and  also  crossing  Railroad  street.  Where  the  "Y"  and 
the  Esser  switch  cross  Railroad  street  they  are  six  or 
eight  feet  apart,  and  are  provided  with  plank  crossings 
in  the  middle  of  the  street,  about  sixteen  feet  wide.  Ap- 
pellee was  engaged  in  hauling  railroad  ties  from  a  car  on 
the  Esser  switch.  The  ties  were  unloaded  on  the  north 
side  of  the  switch,  and  there  were  several  cars  on  that 
track,  one  of  them  extending  from  two  to  four  feet  on  the 
plank  crossing.  On  account  of  an  embankment  north  of 
the  track  it  was  necessary  for  appellee  to  drive  close  to 
the  north  side  of  the  cars  as  he  went  to  Railroad  street. 
At  the  time  of  the  accident  appellee  had  loaded  his  wagon 
and  had  driven  around  the  end  of  the  car  in  the  street. 
In  going  round  the  end  of  the  car  the  turn  was  short  and 
he  drove  off  of  the  planking  on  the  opposite  side  of  the 
street.  There  is  a  sharp  decline  from  the  Esser  track  to 
the  "Y"  track,  and  when  the  wagon  wheel  struck  the  sec- 
ond rail  of  the  latter  track  a  portion  of  the  load  slipped 
off  on  the  track  and  between  the  wheels  in  such  a  manner 
that  he  could  not  drive  on.  A  man  named  Hord  was  with 
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Duffy  on  the  load  at  the  time  and  they  both  slipped  off 
the  ties  to  the  ground.  Three  men  who  were  engaged 
in  assisting  to  unload  the  ties  from  the  cars  came  to  ap- 
pellee's assistance  and  started  to  re- place  them  upon  the 
wagon.  Hord,  at  the  request  of  a  watchman  near  by  and 
with  the  knowledge  of  Duffy,  went  north  on  the  "Y"  track 
to  flag  a  train  which  was  expected  about  that  time.  When 
a  few  of  the  ties  had  been  loaded  the  train  was  seen  by 
Hord  coming  down  the  track  toward  the  crossing.  He 
made  signals  for  the  purpose  of  stopping  it,  but  failed, 
though  its  speed  was  somewhat  slackened.  Sullivan, 
one  of  the  men  engfaged  in  putting  the  ties  back  on  the 
wagon,  saw  the  train  coming  and  at  once  gave  the  alarm 
to  Duffy,  who  was  on  the  wagon,  to  "jump  quick."  It 
appears  he  started  to  jump  down,  but  the  horses  at  that 
time  gave  a  jerk  which  threw  him  upon  his  knees.  Be- 
fore he  could  get  off,  the  engine  had  struck  the  wagon, 
throwing  him  high  into  the  air,  and  he  landed  about  forty- 
five  feet  from  where  the  wagon  had  stood.  The  horses 
were  thrown  into  a  ditch  and  the  wagon  was  broken  in 
two,  parts  of  it  going  on  either  side  of  the  track.  Appel- 
lee was  found  on  the  uorth  si4e  of  the  track  with  some 
ties  and  the  hind  axle  of  the  wagon  over  him.  His  right 
arm  was  cut  off  and  he  was  otherwise  injured. 

A.  X  Hopkins,  P.  6.  Hanchett,  Fred  A.  Dolph,  and 
R.  B.  Scott,  (W.  Duff  Haynie,  of  counsel,)  for  appellant. 

W.  J.  Tyers,  and  Alsghuler  &  Murphy,  for  appellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

Counsel  for  appellant  insist  there  was  no  evidence 
tending  to  show  that  appellee  was  in  the  exercise  of  or- 
dinary care  for  his  own  safety,  and  that  the  trial  court 
erred,  for  that  reason,  in  refusing  to  give  a  peremptory 
instruction  to  find  for  the  defendant.     The  theory  upon 
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which  counsel  asked  the  instruction  was,  that  appellee, 
in  remaining  upon  the  track  for  the  purpose  of  saving' 
his  team,  voluntarily  exposed  himself  to  danger  merely 
to  protect  his  property,  and  his  act  amounted  to  negli- 
gence per  86.  Although  the  law  will  not  justify  a  party 
in  exposing  himself  to  personal  danger  in  order  to  pro- 
tect his  property,  appellee  had  the  right  to  try  to  get 
his  wagon  ofE  the  railroad  track  if  the  circumstances 
were  such  as  to  justify  a  reasonable  belief  that  he  could 
do  so  with  safety.  The  fact  that  Hof d  had  gone  up  the 
track,  around  the  curve,  to  flag  any  train  which  might 
be  approaching,  was  calculated  to  lead  him  to  think  it 
would  be  stopped  and  that  he  would  have  time  to  save 
his  team  and  wagon.  He  also  had  the  right  to  assume 
that  the  train  would  not  approach  at  a  dangerous  rate 
of  speed  and  without  warning.  Under  the  circumstances 
as  they  appear  from  the  record  we  cannot  say  the  jury 
could  only  draw  one  inference  (that  of  negligence)  from 
his  act,  and  therefore  it  was  negligence  per  ae.  On  the 
contrary,  to  say  the  least,  a  different  conclusion  might 
reasonably  be  drawn  by  different  minds,  and  such  being 
the  case,  it  was  a  question  to  be  submitted  to  the  jury. 
Illinois  Central  Railroad  Co.  v.  Anderson,  184  111.  294. 

Moreover,  the  declaration  charges  the  defendant  with 
willfully  and  maliciously  inflicting  the  injury.  If  the 
record  discloses  any  evidence  tending  to  support  that 
averment,  negligence  on  the  part  of  the  appellee,  if  con- 
ceded, would  not  excuse  the  appellant.  {Lake  Shore  and 
Michigan  Southern  Railway  Co.  v.  Bodemer,  139  111.  596.)  The 
evidence  tends  to  prove  that  the  train  was  going  at  a 
high  rate  of  speed  around  a  sharp  curve,  where  the  view 
was  obstructed  by  an  embankment,  approaching  a  street 
which  was  much  traveled,  giving  no  warning  by  the 
ringing  of  the  bell  or  sounding  the  whistle;  and  this  testi- 
mony, without  passing  upon  its  weight  or  whether  it  was 
overcome  by  other  evidence,  tended  to  prove  the  charge 
of  willfulness  and  wantonness  in  the  management  of  the 
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train.  The  jury  mig^ht  well  have  based  its  verdict  upon 
that  theory  of  the  case.  All  controverted  questions  of 
fact  must  be  treated  as  settled  adversely  to  appellant. 

Complaint  is  made  that  the  trial  court  refused  to  give 
two  instructions  for  the  appellant  with  reference  to  the 
"proximate  cause"  of  the  injury.  They  were  both  mis- 
leading, in  that  they  singled  omt  one  fact  and  asked  the 
court  to  tell  the  jury  that  it  could  not  be  regarded  as 
the  proximate  cause,  while  such  fact  was  really  only  one 
of  a  series  of  facts  which  tog'ether  might  have  been  the 
proximate  cause.  Even  had  they  set  forth  the  law  cor- 
rectly they  were  properly  refused,  because  that  branch 
of  the  cause  was  clearly  set  forth  in  other  instructions 
given.  Twenty-seven  instructions  were  given  on  behalf 
of  defendant,  many  of  which  are,  to  say  the  least,  most 
favorable  to  it  and  which  cover  every  phase  of  the  case. 

We  find  no  prejudicial  error  in  the  record.  The  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Robert  McGahan  et  aL 


The  People  ex  rel,  Charles  S.  Deneen,  State's  Attorney. 
Opirmn  fiUd  October  f  ^,  1901. 

1,  Quo  WARRANTO— to/ien  information  shoiUd  not  be  deemed  aprivcUe 
suit.  If  an  information  in  the  nature  of  quo  warranto  to  test  the 
legality  of  village  organization  is  signed  by  the  State's  attorney, 
and  purports  to  have  been  filed  by  him  on  behalf  of  the  People, 
the  fact  that  the  people  of  the  community  affected  employed  coun- 
sel to  assist  in  the  prosecution  does  not  require  the  dismissal  of 
the  information  as  having  been  brought  by  private  parties. 

2.  Same — in  quo  warranto  the  burden  of  proof  is  upon  the  respondents. 
Where  the  question  on  information  in  the  nature  of  quo  warranto 
is  whether  the  territory  organized  into  a  village  contained  the  re- 
quisite number  of  inhabitants,  the  burden  is  upon  the  respondents 
to  prove  the  affirmative,  and  the  People  are  not  required,  in  the 
first  instance,  to  prove  anything. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  C.  Garver,  Judge,  presiding. 

Wheelock  &  Shattuck,  for  appellants. 

Charles  S.  Deneen,  State's  Attorney,  and  Gregory, 
Poppenhusen  &  McNab,  (Conrad  H.  Poppenhusen,  of 
counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  an  information  in  the  nature  of  a  quo  war- 
ranto, filed  December  15,  1898,  by  the  State's  attorney 
of  Cook  county,  in  the  circuit  court,  against  Robert  Mc- 
Gahan, Moses  Doyle,  George  Airey,  John  Burke,  Cyrus 
Michelson,  John  Aggen  and  Martin  Simon,  charging  that 
they  held  and  do  now  hold  and  execute,  without  author- 
ity of  law,  the  ofl&ces  and  corporate  name  of  president 
and  board  of  trustees  of  the  pretended  village  of  Mt. 
Greenwood,  and  that  they  unlawfully  assume,  as  such 
president  and  board  of  trustees,  without  grant  or  char- 
ter, to  be  a  body  politic  and  corporate  by  the  name  of 
"Village  of  Mt.  Greenwood,"  and  to  exercise  the  powers 
granted  by  the  act  for  the  incorporation  of  cities  and 
villages,  and  calling  upon  them,  said  respondents,  to  an- 
swer and  show  by  what  authority  they  assume  to  hold  and 
execute  said  offices  and  to  assume  such  corporate  name. 
The  respondents  filed  a  plea,  in  which  they  averred  that 
in  pursuance  of  the  provisions  of  the  act  for  the  incorpo- 
ration of  cities  and  villages  thirty  legal  voters  resident 
within  certain  territory  (describing  it)  within  the  town- 
ship of  Worth,  in  Cook  county,  not  exceeding  two  square 
miles  and  not  included  in  any  incorporated  town,  city 
or  village,  and  having  a  population  of  three  hundred  in- 
habitants and  upwards,  did  on  the  29th  day  of  July,  1898, 
present  to  the  county  judge  of  said  county  a  petition  to 
cause  to  be  submitted  to  the  legal  voters  of  such  terri- 
tory the  question  whether  or  not  they  would  organize 
as  a  village  under  said  act.    The  plea  then  averred  the 
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calling-  of  the  election  to  be  held  on  the  first  day  of 
September,  1898,  the  holding  of  the  election,  and  that 
the  majority  of  the  votes  cast  thereat  were  found,  on  the 
coun't  and  canvass  thereof,  to  be  in  favor  of  said  organi- 
zation, and  that  said  respondents  -were  at  said  election 
duly  elected  trustees  of  said  village  and  said  respond- 
ent McGahan  was  duly  elected  president  of  said  village; 
that  they  took  the  oath  of  office  prescribed  by  the  stat- 
ute and  thereupon  entered  upon  the  discharge  of  their 
official  duties.  The  plea  set  up  the  various  proceedings 
required  by  sections  5,  6,  7  and  8  of  article  11  of  the  act 
for  the  incorporation  of  cities  and  villages.  (Hurd's  Stat. 
1899,  p.  289.)  Replication  was  filed,  a  jury  was  waived 
and  the  cause  went  to  trial  before  the  judge  of  said  court, 
and  on  November  10, 1900,  a  judg^ment  of  ouster  was  ren- 
dered against  them  and  the  said  village,  ousting  them  of 
their  said  offices  and  the  village  of  its  assumed  corporate 
powers  and  franchises. 

A  motion  was  made  by  the  respondents  to  dismiss  the 
information,  because,  as  it  was  insisted,  it  was  filed  by  pri- 
vate parties,  and  not  by  the  Attorney  General  or  State's 
attorney.  The  information  is  signed  by  the  State's  attor- 
ney, and  purports  to  have  been  brought  and  filed  by  him 
on  behalf  and  in  the  name  and  by  the  authority  of  the 
People  of  the  State,  and  no  sufficient  proof  was  made  that 
the  proceeding  was  different  from  what  it  purported  to 
be, — that  is,  one  begun  in  good  faith  by  a  public  officer 
on  behalf  of  the  People.  The  interests  involved  were 
public,  and  the  mere  fact  that  the  people  of  the  commu- 
nity affected  became  interested  and  employed  counsel  to 
assist  in  the  prosecution  does  not  bring  the  case  within 
the  class  condemned  by  this  court  in  People  v.  North  Chi- 
cago Railway  Co,  88  111.  537.  As  said  in  that  case,  "the 
court  below,  in  the  exercise  of  its  discretion,  was  author- 
ized to  take  into  consideration  the  circumstances  show- 
ing the  character  of  the  proceedings."  We  find  no  cause 
to  disturb  the  finding  of  the  court  below  on  this  question. 
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The  real  question  tried  and  on  which  the  case  de- 
pended was,  whether  the  territory  organized  as  a  village 
contained  at  the  time  three  hundred  inhabitants,  and  the 
burden  was  on  the  respondents  to  prove  that  it  did.  The 
People  were  not  required,  in  the  first  instance,  to  prove 
anything.  {Kamp  v.  People  ex  rel.  141  111.  9;  People  ex  rel.  v. 
City  of  Peoria,  166  id.  517.)  The  evidence  tended  to  prove 
that  certain  persons  desiring  to  obtain  licenses  to  keep 
saloons,  and  for  that  purpose  to  cause  a  village  to  be 
incorporated,  caused  an  enumeration  to  be  made  by  one 
Ketcham,  and  reported  the  number  of  inhabitants  in  the 
territory  to  be  so  organized  to  be  three  hundred  and 
twenty.  It  is  clear  from  the  evidence  that  this  enumera- 
,tion  was  fraudulent  and  that  the  territory  did  not  con- 
tain as  many  as  three  hundred  inhabitants.  Ketcham 
did  not  see  all  the  people  whose  nam^s  he  took,  but  took 
the  number  in  each  family  as  they  were  given  to  him  by 
some  member  of  the  family.  He  testified  that  one  Cun- 
ningham reported  fifty-eight  names  as  members  of  his 
family  residing  in  the  territory  to  be  incorporated;  one 
Plynn,  sixty-five;  one  Galvin,  forty-three;  one  McEUi- 
gott,  twenty-three;  and  the  respondent  McGahan,  forty. 
These  men  kept  saloons  and  boarding  houses  in  the  ter- 
ritory, but  it  appears  that  the  greater  number  of  the 
persons  so  reported  by  them  as  residents  did  not  and 
never  did  reside  there.  On  the  whole  proof  it  appeared 
that  said  territory  contained  less  than  three  hundred  in- 
habitants and  that  the  village  was  illegally  organized. 

Complaint  is  made  that  the  court  below  erred  in  ad- 
mitting in  evidence,  over  the  objection  of  respondents,  a 
school  census  taken  of  the  inhabitants  of  the  territory. 
It  is  unnecessary  to  consider  this  question,  inasmuch  as, 
independently  of  this  enumeration,  the  respondents  failed 
to  prove  that  the  territory  in  question  contained  the  re- 
quired number  of  inhabitants. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judginent  aJUrmed. 
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The  People,  for  use  of  Ellen  L.  Brooks  et  al. 

V. 

EiCHARD  S.  Petrie  et  al 
Opinion  filed  October  f  ^,  190L 

1.  Executors  and  administrat?ors— «cect4<or'a  bondsmen  not  liable 
for  default  other  than  as  executor.  If  an  executor  does  not  originally 
receive  or  subsequently  hold  money  as  executor,  but  receives  and 
holds  it  individually  or  as  trustee  for  the  widow  and  heirs,  the  sure- 
ties on  his  bond  as  executor  are  not  liable  in  case  of  his  conversion 
of  the  money  to  his  own  use. 

2.  SAMK—^hen  proceeds  of  insurance  certificate  are  received  by  executor 
as  trustee.  If  the  contract  of  a  benefit  society  with  a  member  is  to* 
pay  the  proceeds  of  the  certificate  **as  a  benefit  to  his  devisees, 
as  provided  in  his  last  will,"  and  by  such  last  will  the  proceeds  of 
the  certificate  are  bequeathed  to  a  named  person  "in  trust  for  my 
legal  heirs,"  then  the  person  so  named  takes  the  proceeds  of  the 
certificate  as  trusted,  even  though  he  is  also  named  by  the  testa- 
tor as  executor  and  qualifies  as  such. 

3.  Same— a  mere  charge  by  executor  against  himself  does  not  create  a 
liability  a{/ainst  bondsmen.  That  an  executor  and  trustee  mentions 
a  trust  fund  in  his  petition  for  appointment  and  in  his  inventory 
as  being  a  part  of  the  property  of  the  estate,  does  not  create  a 
liability  against  the  sureties  on  his  bond  as  executor  if  they  are 
not  otherwise  liable  under  the  law. 

People,  for  use,  etc  v.  Petrie^  94  111.  App.  652,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Mercer  county;  the  Hon.  W.  H.  Gest,  Judge, 
presiding. 

This  is  an  action  of  debt,  (debt  $10,000.00;  damages 
$10,000.00)  begun  on  March  23,  1899,  by  the  People  su- 
ing  for  the  use  of  Ellen  L.  Brooks,  widow,  and  Elmer  O. 
Brooks,  Fannie  J.  Brooks,  Prank  S.  Brooks,  Clarence  E. 
Brooks,  Genevra  Brooks,  Rolla  W.  Brooks  and  Eunice 
E.  Brooks,  children  of  one  Benjamin  P.  Brooks,  deceased, 
against  the  appellees,  Richard  S.  Petrie  and  Cornelius 
L.  Petrie,  sureties  upon  a  bond  executed  in  his  lifetime 
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by  one  Alexander  P.  Petrie,  now  deceased,  as  executor 
of  the  estate  of  the  said  Benjamin  P.  Brooks,  deceased. 
A  part  of  the  declaration  was  demurred  to,  and  the  de- 
murrer was  overruled  by  the  court.  The  defendants  be- 
low filed  four  pleas,  to  three  of  which  plaintiffs  below 
filed  similiters;  and  to  the  fourth  filed  a  replication,  to 
which  there  was  joinder  by  the  defendants.  The  cause 
was  tried  by  agreement  of  parties  before  the  court  with- 
out a  jury.  The  plaintiffs  below,  appellants  here,  sub- 
mitted to  the  trial  court  six  propositions,  to  be  held  as 
law  in  the  decision  of  the  case,  all  of  which  were  refused 
by  the  court.  The  defendants  below  submitted  six  prop- 
ositions, to  be  held  as  law  in  the  decision  of  the  case,  all 
of  which  were  so  held  by  the  court.  To  this  action  of  the 
court  exception  was  taken  by  plaintiff.  A  motion  for  new 
trial  was  made  and  overruled.  Thereupon,  judgment  was 
entered  against  the  plaintiff  below  and  in  favor  of  the 
defendants,  to  which  exception  was  taken  by  the  plain- 
tiffs. An  appeal  was  taken  from  the  judgment,  so  entered 
upon  the  findings  of  the  trial  court,  to  the  Appellate 
Court,  and  there  said  judgment  has  been  affirmed.  The 
present  appeal  is  prosecuted  from  the  judgment  of  affirm- 
ance, so  entered  by  the  Appellate  Court. 

The  declaration  alleges  that,  at  the  November  term, 
1886,  of  the  county  court  of  Mercer  county,  to-wit,  on 
November  28,  1886,  Alexander  P.  Petrie  was  appointed 
executor  of  the  will  of  Benjamin  P.  Brooks,  deceased,  and 
qualified  as  such  executor,  and  letters  testamentary  were 
then  and  there  issued  to  him;  that  Alexander  P.  Petrie 
entered  into  bond,  with  the  appellees  Richard  S.  Petrie 
and  Cornelius  L.  Petrie  as  sureties,  in  double  the  value 
of  the  estate;  that  they  thereby  bound  themselves  in  the 
penal  sum  of  $10,000.00  to  be  paid  to  the  People.  The 
declaration  then  proceeds  to  state  the  terms  of  the-bond 
and  its  condition,  as  set  forth  in  section  7  of  the  "Act  in 
regard  to  the  administration  of  estates."  (1  Starr  &  Cur. 
Ann.  Stat— 2d  ed.— p.  271). 
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The  declaration  alleges,  that  Alexander  P.  Petrie  took 
upon  himself  the  execution  of  the  will  and  the  admin- 
istration of  the  estate,  and  continued  to  be  executor 
until  he  died  on  December  5,  1898;  the  declaration  then 
alleges,  that  he  did  not  faithfully  discharge  the  duties  of 
the  office  of  executor  according  to  the  conditions  of  the 
bond,  and  neglected  and  refused  to  do  so  to  the  injury  of 
said  widow  and  children.  The  declaration  then  sets  forth 
a  copy  of  the  will  of  Benjamin  P.  Brooks,  deceased,  dated 
August  18, 1886.  It  also  sets  forth  a  copy  of  a  certificate 
of  life  insurance  in  the  Covenant  Mutual  Benefit  Associ- 
ation of  Galesburg,  dated  September  12, 1877,  and  issued 
to  the  said  Benjamin  P.  Brooks,  together  with  the  con- 
ditions and  agreements  upon  which  the  certificate  was 
issued,  and  the  instructions  to  the  certificate  holder.  The 
declaration  also  sets  forth  a  certain  receipt,  dated  Gales- 
burg, February  11,  1887,  signed  by  A.  P.  Petrie,  acknowl- 
edging the  receipt  by  him  from  said  benefit  association 
of  said  sum  of  $5000.00  in  full  of  all  claims  under  said 
certificate  of  membership  on  the  life  of  the  late  Benja- 
min P.  Brooks.  The  declaration  further  alleges  that,  on 
November  24,  1886,  A.  P.  Petrie  made,  and  on  Novem- 
ber 28,  1886,  filed  in  said  county  court  his  inventory  as 
executor  of  said  estate,  in  which  said  inventory  no  real 
estate  is  described,  but  said  certificate  for  $5000.00  is 
described. 

The  declaration  further  avers  that,  on  February  11, 
1887,  A.  P.  Petrie,  as  executor,  received  from  said  bene- 
fit association,  on  the  policy  of  life  insurance  mentioned 
in  the  will,  said  sum  of  $5000.00,  and  receipted  for  the 
same;  that  said  Petrie  did  not  pay  the  several  legacies 
and  bequests  named  in  the  will,  or  any  part  thereof,  to 
the  plaintiffs,  nor  to  any  one  of  them,  but  wasted  said 
money  and  effects  and  converted  and  disposed  of  the 
same  to  his  own  use;  that,  on  December  5,  1898,  the 
said  A.  P.  Petrie  died  intestate  and  insolvent,  leaving 
no  estate,  real,  personal  or  mixed. 
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The  plaintiffs  aver  in  their  declaration,  that  A.  P. 
Petrie  never  at  any  time  settled  or  adjusted  his  accounts 
as  executor  in  the  said  county  court,  or  in  any  other 
court,  and  never  made  application  for  dischargee  as  such 
executor,  and  that  he  never  was  discharg^ed  as  such  ex- 
ecutor; that  he  never  at  any  time  filed  a  bond,  or  quali- 
fied, as  trustee  under  the  will,  and  never  turned  over  the 
funds  in  his  hands  as  executor  to  himself  as  trustee;  that, 
until  the  time  of  his  death,  the  said  sums  were  in  his 
hands  as  executor,  and  not  in  the  capacity  of  trustee; 
that  he  has  never  accounted  for  the  same,  as  executor, 
and  never  in  any  way  charged  himself  with  the  same, 
as  trustee. 

The  declaration  assigns,  as  a  further  breach  of  the 
condition  of  the  bond,  that  A.  P.  Petrie  did  not  make  and 
render  a  fair  and  just  account  of  his  actings  and  doings 
as  executor  to  the  county  court,  but  failed  and  refused 
so  to  do,  whereby  said  writing  obligatory  has  become 
forfeited,  etc. 

The  first  plea  of  the  defendants  below  alleged,  that 
the  said  A.  P.  Petrie  did  make  and  render  a  fair  and  just 
account  of  his  doings  as  executor.  The  second  plea  al- 
leged, that,  as  to  the  first  breach  assigned  in  the  decla- 
ration, said  Petrie  did  not  have  or  hold  said  moneys  as 
executor  at  the  time  of  his  death,  nor  at  any  other  time. 
The  third  plea  averred  that  said  Petrie  did  not  receive 
said  moneys,  as  executor,  from  the  said  benefit  associa- 
tion in  manner  and  form  as  alleged  in  the  declaration. 
The  fourth  plea  averred  that  the  said  Petrie  in  his  life- 
time paid  to  Ellen  L.  Brooks  a  large  sum  of  money,  to-wit, 
$5000.00,  which  exceeded  the  interest  received  for  said 
money,  in  full  discharge  of  all  the  interest  received  upon 
the  same. 

Said  benefit  certificate,  or  certificate  of  membership, 
after  reciting  that  the  Covenant  Mutual  Benefit  Associa- 
tion of  Illinois  issues  the  certificate,  and  constitutes  Ben- 
jamin P.  Brooks  a  member  of  said  association,  provides 
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as  follows:  "And  the  sum  so  collected  on  such  assess- 
ments *  *  *  the  association  hereby  agrees  well  and 
truly  to  pay  or  cause  to  be  paid  as  a  benefit  to  his  devi- 
sees, as  provided  in  last  will  and  testament,  or  in  the 
event  of  their  prior  death,  to  the  legal  heirs  or  devisees 
of  the  certificate  holder,  at  the  principal  ofBce  of  the  as- 
sociation, in  the  city  of  Galesburg,  Illinois,  within  ninety 
days  from  the  date  of  the  acceptance  of  said  evidence 
of  death,  any  assessments  or  other  indebtedness  of  the 
certificate  holder  to  the  association  being  first  deducted 
therefrom,  but  in  no  case  shall  the  payment  under  this 
certificate  exceed  $5000.00,"  etc. 

The  second  clause  of  the  will  provided  that  at  the 
death  of  the  widow,  or  in  case  of  her  death  before  the 
youngest  child  became  twenty  years  of  age,  then  when 
the  youngest  child  then  living  should  have  attained  the 
age  of  twenty  years,  the  whole  of  his  estate,  after  making 
a  certain  deduction,  should  be  divided  between  his  sons 
and  daughters  (naming  them)  share  and  share  alike.  The 
third  clause  of  the  will  of  Benjamin  P.  Brooks,  deceased, 
is  as  follows:  "I  give  and  bequeath  to  A.  P.  Petrie  in 
trust  for  my  legal  heirs  before  named  the  proceeds  of  one 
certificate  of  life  insurance  in  the  Covenant  Mutual  Bene- 
fit Association  of  Galesburg,  State  of  Illinois,  numbered 
620,  for  the  sum  of  five  thousand  dollars  (15000.00)  which 
I  have  had  made  payable  to  said  A.  P.  Petrie  to  be  dis- 
posed of  as  follows,  to- wit:  The  principal  to  be  kept  at 
interest  until  the  death  of  my  wife,  Ellen  L.  Brooks,  or 
untilmy  youngest  child  then  living  shall  have  attained 
the  age  of  twenty  (20)  years  should  the  death  of  my  wife 
occur  before  the  said  child  shall  have  attained  that  age, 
at  the  rate  of  eight  per  cent  per  annum,  the  interest  or 
income  to  be  paid  to  my  wife,  Ellen  L.  Brooks,  quarterly, 
and  I  further  direct  that  the  said  A.  P.  Petrie  sell  my 
tools,  shop  and  all  my  estate  of  every  name  and  nature 
whatsoever,  and  pay  the  amount  over  to  my  wife,  Ellen 
L.  Brooks."   The  fourth  clause  of  the  will  appoints  A.  P. 
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Petrie  guardian  of  the  minor  children.  The  last  clause 
of  the  will  appoints  A.  P.  Petrie  to  be  the  executor  of 
the  will. 

The  plaintiffs  below  introduced  in  evidence  the  peti- 
tion of  A.  P.  Petrie,  dated  and  filed  in  the  county  court 
on  November  13,  1886,  addressed  to  the  judge  of  said 
court,  alleging  that  B.  P.  Brooks  died  testate  on  October 
20, 1886,  and  presenting  his  will  for  probate,  and  further 
alleging  that  the  testator  by  his  will  appointed  the  peti- 
tioner executor;  that  said  petitioner  is  willing  to  accept 
the  office  and  trust  confided  to  him,  and  containing  the 
following  averment,  to- wit:  "This  petition  further  shows 
that  the  said  B.  P.  Brooks  died  seized  and  possessed  of 
and  personal  estate,  consisting  chiefly  of  an  insurance 
policy  amounting  to  $5000.00,  all  of  said  personal  estate 
being  estimated  to  be  worth  about  $5000.00;"  and  praying 
that  the  will  be  admitted  to  probate,  and  that  letters  tes- 
tamentary be  issued  to  the  petitioner.  The  plaintiffs  be- 
low also  introduced  in  evidence  the  executor's  bond  and 
oath  in  the  form  specified  in  sections  6  and  7  of  said  act. 
(1  Starr  &  Curt.  Ann.  Stat.— 2d  ed.— p.  271).  The  plain- 
tiffs also  introduced  in  evidence  the  inventory  filed  by 
the  executor,  as  above  set  forth,  and  also  the  appraise- 
ment bill,  showing  that  the  widow,  Ellen  L.  Brooks,  was 
allowed  $833.00,  and  that  the  articles  of  personal  prop- 
erty amounted  to  $327.00,  which  appraisement  bill  was 
dated  December  18,  1886.  They  also  introduced  said  re- 
ceipt for  $5000.00,  and  proved  that  the  testator  died  on 
October  20,  1886,  and  that  A.  P.  Petrie  died  on  December 
5,  1898.  They  also  introduced  in  evidence  the  widow's 
selection  of  property  on  the  award,  dated  December  20, 
1886,  and  her  receipt  for  the  same,  being  all  the  property 
inventoried  and  appraised  excepting  the  certificate  of  in- 
surance, and  amounting  to  the  sum  of  $327.00.  The  plain- 
tiffs "lalso  introduced  in  evidence  eighteen  receipts  signed 
by  the  widow,  Ellen  L.  Brooks,  executed  to  A.  P.  Petrie, 
and  showing  that  the  latter  made  yearly  payments  to  her 
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of  the  interest  accruing  upon  the  $5000.00  in  his  hands  up 
to  November  18, 1891.  It  was  also  proven  that,  after  No- 
vember 18,  1891,  said  Petrie  paid  to  Mrs.  Brooks,  at  vari- 
ous times,  the  total  sum  of  $1452.52  as  interest  upon  the 
funds  in  his  hands,  taking  no  receipts  therefor. 

James  M.  Brock,  and  W.  J.  Graham,  for  appellants: 

Where  an  executor  is  also  appointed  trustee  in  the 
will,  but  gives  bond  only  as  executor,  he  is  chargeable 
in  that  capacity  for  the  property  in  his  hands  until  he 
has  given  bond  as  trustee  and  charged  himself  with  the 
property  as  trustee    Prior  v.  Talbot^  10  Gush.  1. 

When  one  is  both  executor  and  trustee  under  a  will, 
his  responsibility,  and  that  of  his  sureties,  as  executor 
does  not  cease  until  he  is  discharged  as  executor  and 
qualifies  as  trustee,  or  until  there  is  some  open  and  no- 
torious act  which  would  change  the  capacity  in  which 
he  acts.  In  re  Biggins^  Estate,  28  L.  R.  A.  116;  Cranson  v. 
Wilsey,  89  N.  W.  Rep.  9;  Wilson  v.  Wilson,  17  Ohio  St.  151; 
Cluff  V.  Day,  124  N.  Y.  195;  Netvcomb  v.  Williams,  50  Mass. 
525;  Hall  v.  Gushing,  9  Pick.  395;  White  v.  Ditson,  140  Mass. 
851;  Miller  v.  Congdon,  14  Gray,  114;  Sheffield  v.  Parker,  33 
N.  E.  Rep.  501. 

Money  arising  from  an  insurance  policy  is  assets  of 
the  estate.  Harding  v.  Littledale,  150  Mass.  100;  Webb  v. 
Eoetinger,  12  Ohio  C.  C.  730;  Kelly  v.  Mann,  10  N.  W.  Rep. 
211;  Insurance  Co.  v.  Stevens,  19  Fed.  Rep.  671. 

The  executor  of  a  testator  is  the  proper  person  to  re- 
ceive money  due  on  a  policy  of  insurance  on  a  testator's 
life,  payable  subject  to  the  will  of  the  insured.  Winter- 
halter  v.  Guaranty  Ass.  17  Pac.  Rep.  1. 

The  bond  of  an  executor  covers  all  funds  received 
under  color  of  his  official  authority.  Clark  v.  Fredenberg, 
5  N.W.  Rep.  306;  Musick  v.  Beebe,  17  Kan.  47. 

Where,  by  a  will,  certain  trusts  are  vested  in  the  ex- 
ecutors as  such,  an  executor,  by  accepting  the  office  and 
qualifying,  accepts  the  trust  so  conferred.  {Earle  v.  Earle, 
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93  N.  Y.  104.)  And  having  so  accepted,  his  sureties  as 
executor  are  bound  for  the  execution  thereof.  Woodbum  v. 
Woodtmm,  123  111.  608;  Nevitt  v.  Woodbum,  56  111.  App.  347. 

Guy  C.  Scott,  and  Bassett  &  Bassett,  for  appellees: 

If  a  testator  in  his  will  appoints  his  executor  to  be  a 
trustee,  it  is  as  if  different  persons  had  been  appointed 
to  each  oflSce.  A  court  of  equity  cannot  remove  him  from 
the  executorship,  for  courts  of  probate  have  exclusive 
jurisdiction  over  the  appointment  and  removal  of  admin- 
istrators and  executors.  2  Woerner  on  Executors,  721; 
1  Perry  on  Trusts,  sec.  281;  Schouler  on  Executors,  sees. 
247-472. 

Where  the  same  person  is  executor  and  guardian,  or 
executor  and  trustee,  the  money  coming  to  him  as  execu- 
tor will  be  presumed  to  have  been  paid  to  his  account  as 
guardian  or  trustee.  After  the  lapse  of  a  considerable 
period  (after  funds  coming  to  his  hands  as  executor)  the 
presumption  may  fairly  be  that  the  estate  has  been  fully 
administered  by  the  executor,  and  accordingly  that  the 
funds  are  held  by  him  in  the  new  character  as  trustee. 
Schouler  on  Executors,  sec.  247;  1  Woerner  on  Aminis- 
trators,  391;  Jennings  v.  Davis,  5  Dana,  127. 

The  inventory  of  the  policy  of  insurance,  or  any  other 
act  by  the  executor,  could  not  make  the  sureties  liable. 
People  V.  Huffman,  182  111.  405;  Shields  v.  Smith,  8  Bush.  601; 
Clay  V.  Hart,  7  Dana,  1. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  suit  is  brought  for  the  purpose  of  holding  the 
appellees,  Richard  S.  Petrie  and  Cornelius  L.  Petrie,  lia- 
ble as  sureties  upon  the  executor's  bond  of  Alexander  P. 
Petrie,  deceased,  for  the  $5000.00  paid  to  said  Alexander 
P.  Petrie  on  February  11, 1887,  by  the  Covenant  Mutual 
Benefit  Association  of  Illinois  upon  the  insurance  certifi- 
cate, described  in  the  statement  preceding  this  opinion. 
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The  liability  or  non-liability  of  appellees,  as  such  sure- 
ties, depends  upon  the  solution  of  the  question,  whether 
or  not  the  executor,  Alexander  P.  Petrie,  received  the 
sum  of  $5000.00,  being  the  amount  of  the  insurance  cer- 
tificate, as  executor,  and  held  it  in  his  hands  as  executor 
up  to  the  date  of  his  death  on  December  5, 1898.  If  Alex- 
ander P.  Petrie  did  not  originally  receive  or  subsequently 
hold  said  money  as  executor,  but  received  it  as  an  indi- 
vidual, or  as  trustee  for  the  widow  and  heirs  of  Benjamin 
P.  Brooks,  deceased,  then  the  sureties  on  his  executor's 
bond  would  not  be  liable,  as  their  contract,  evidenced  by 
their  bond,  was  for  his  performance  of  his  duty  as  execu- 
tor, and  not  otherwise. 

Mrat — The  first  question  in  the  case,  then,  is  this: 
Were  the  proceeds  of  the  benefit  certificate,  paid  to  Alex- 
ander P.  Petrie,  and  amounting  to  $5000.00,  assets  of  the 
estate  of  Benjamin  P.  Brooks,  or  not?  The  general  rule 
is,  that  the  proceeds  of  such  a  certificate  are  not  assets 
of  the  estate. 

"Moneys  received  on  a  certificate  of  membership  in  a 
mutual  benefit  association,  the  constitution  and  by-laws 
of  which  provide  for  insurance  for  the  benefit  of  the  mem- 
ber's family,  or  for  such  persons  as  the  member  may  des- 
ignate, go,  on  the  death  of  the  member,  to  his  family,  or 
the  person  designated  by  him,  and  are  not  a^ssets  sul?ject 
to  the  payment  of  his  debts."  (11  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — ^p.  847,  and  cases  in  note  1).  Elsewhere 
in  the  same  encyclopedia  (vol.  3,  p.  1108)  it  is  said:  "The 
right  to  receive  benefits  becomes  vested  in  the  legally 
designated  beneficiary  immediately  upon  the  death  of  the 
member  v/hile  in  good  standing,  and  the  amount  appor- 
tioned from  the  fund  should  be  paid  direct  to  such  bene- 
ficiary, not  to  the  executor  or  administrator  of  deceased." 

In  addition  to  the  fact  that  the  money,  realized  upon 
these  benefit  certificates,  is  for  the  benefit  of  the  certifi-  • 
cate  holder's  family,  or  heirs,  or  devisees,  or  those  de- 
pendent upon  him,  the  rule,  that  the  proceeds  of  such  a 


Digitized  by 


Google 


508  The  People  v.  Petrie,  [IJI  fll. 

certificate  are  not  assets  of  the  estate  of  the  deceased 
certificate  holder,  rests  upon  the  further  fact,  that  the 
proceeds  of  the  certificate  are  not  his  property  at  the 
time  of  his  death.  An  executor  or  administrator  takes, 
and  administers  upon,  the  estate  owned  by  the  testate  or 
intestate  as  it  existed  at  the  time  of  his  death.  The  cer- 
tificate holder  is  not  entitled  to  realize  the  amount  due 
upon  the  certificate  while  he  is  alive.  Only  the  benefi- 
ciary named  in  the  certificate  takes  the  money,  and  this 
can  only  be  after  the  death  of  the  certificate  holder. 

Moreover,  the  contract  of  the  benefit  association  or 
insurance  company  is  to  pay  the  money,  due  upon  the 
certificate,  to  the  beneficiary  designated  upon  the  face 
of  the  certificate.  The  contract  is  to  pay  to  the  person 
so  designated,  and  not  to  pay  to  the  estate  or  repre- 
sentatives of  the  certificate  holder,  unless  the  latter  are 
specially  designated  by  the  certificate  itself  as  the  per- 
sons entitled  to  take  the  money. 

A  person  in  his  lifetime  took  out  a  policy  of  insurance 
payable  to  his  "heirs  and  assigns;"  he  died  intestate,  un- 
married and  childless,  and  leaving,  as  his  heirs-at-law, 
a  sister,  two  nieces  and  a  nephew;  a  question  arose  as 
to  whether  his  creditors  or  his  heirs-at-law  should  have 
the  fund  derived  from  the  policy;  and  it  was  held  that 
the  heirs  were  entitled  to  the  proceeds  of  the  policy;  and 
it  was  further  held,  in  regard  to  the  meaning  of  the  word, 
"heirs,"  that  reference  was  had  to  the  statute  simply  for 
the  purpose  of  ascertaining  who  were  the  beneficiaries 
of  the  policy,  but  that,  when  they  were  thus  ascertained, 
their  right  to  the  money  was  derived,  not  from  the  stat- 
ute, but  solely  from  the  contract  embraced  in  the  policy; 
that  is  to  say,  that  the  next  of  kin  of  the  deceased  were 
entitled  to  take  the  proceeds  of  the  policy  by  virtue  of 
the  contract  he  had  made  in  their  behalf  with  the  insur- 
ance company;  and,  in  so  holding,  the  following  language 
was  used:  "In  other  words,  they  take  the  proceeds,  not 
as  heirs  or  distributees  of  the  deceased,  but  as  purchas- 
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ers.  This  being  so,  the  proceeds  of  this  policy  were  not, 
under  the  facts  of  this  case,  any  part  of  the  estate  of  the 
assured,  and,  therefore,  not  subject  to  the  claims  of  his 
creditors."  (Hubbard,  Price  &  Go.  v.  Turner,  93  Ga.  752;  Hub- 
bard V.  Turner,  30  L.  R.  A.  593,  and  cases  in  note). 

In  the  case  at  bar,  the  benefit  certificate  or  life  insur- 
ance policy  provides  as  follows:  "The  association  hereby 
agrees  well  and  truly  to  pay  or  cause  to  be  paid  as  a 
benefit  to  his  devisees,  as  provided  in  last  will  and  testa- 
ment, or,  in  the  event  of  their  prior  death,  to  the  legal 
heirs  or  devisees  of  the  certificate  holder,"  etc.  There  is 
no  contention  here,  that  the  devisees  named  in  the  will 
of  Benjamin  P.  Brooks  died,  and,  therefore,  the  words, 
"or,  in  the  event  of  their  prior  death,  to  the  legal  heirs 
or  devisees  of  the  certificate  holder,"  may  be  considered 
as  eliminated.  By  the  terms  of  the  certificate,  the  asso- 
ciation agrees  "to  pay  or  cause  to  be  paid  as  a  benefit 
to  his  devisees,  as  provided  in  last  will  and  testament." 
The  contract  between  the  association  and  Benjamin  P. 
Brooks  was  for  a  payment  "to  his  devisees  as  provided 
in  last  will  and  testament,"  and  not  to  his  executors. 
The  contract  was  made  directly  for  the  benefit  of  his 
devisees.  We  turn,  therefore,  to  his  will  to  learn  who 
are  his  devisees,  as  provided  therein.  The  third  clause 
of  the  will  says:  "I  give  and  bequeath  to  A.  P.  Petrie, 
in  trust  for  my  legal  heirs  before  named,  the  proceeds  of 
one  certificate  of  life  insurance  in  the  Covenant  Mutual 
Benefit  Association  of  Galesburg,  State  of  Illinois,  num- 
bered 620,  for  the  sum  of  five  thousand  dollars  ($5000.00), 
which  I  have  had  made  payable  to  said  A.  P.  Petrie,  to 
be  disposed  of  as  follows,  to-wit,"  etc.  The  contract, 
therefore,  of  the  association  was  to  pay  the  money  to 
A.  P.  Petrie  in  trust  for  the  legal  heirs  of  Benjamin  P. 
Brooks,  as  named  in  his  will.  In  the  third  clause  of  his 
will  he  expressly  states,  that  he  had  made  the  certificate 
payable  to  said  A.  P.  Petrie  to  be  disposed  of  in  a  cer- 
tain way,  and  thereby  himself  designated  A.  P.  Petrie, 
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trustee,  as  the  devisee  intended  by  the  language  of  the 
insurance  certificate.  As  in  the  case  of  Hubbard  v.  Turner, 
supra,  the  statute  may  be  referred  to  to  ascertain  who  the 
heirs  are  when  the  certificate  is  for  the  benefit  of  **heirs," 
so  the  will  may  be  referred  to  for  the  purpose  of  ascer- 
taining who  the  devisees  are  when  the  certificate  is  made 
out  for  the  benefit  of  devisees,  as  the  beneficiaries.  In 
neither  case,  however,  is  the  right  to  the  money  derived 
from  the  statute  or  the  will,  but  solely  from  the  contract 
embodied  in  the  policy. 

The  foregoing  views  are  sustained  by  the  following 
authorities:  Alexander  v.  Northwestern  Masonic  Aid  Ass. 
126  111.  558;  Covenant  Mutual  Ben^t  Ass,  v.  Sears,  114  id. 
108;  Covenant  Mutual  Benefit  Ass.  v.  Hoffman,  110  id.  603; 
Oauch  V.  St.  Louis  Mutual  Life  Ins.  Co.  88  id.  251;  Worley  v. 
Northwestern  Masonic  Aid  Ass.  10  Fed.  Rep.  227;  Smith  v. 
Covenant  Mutual  Ben^t  Ass.  24  id.  685. 

In  Benefit  Ass.  v.  Sears,  supra,  the  language  of  the  bene- 
fit certificate  was  the  same  as  that  in  the  case  at  bar, 
that  is  to  say,  the  association  there  agreed  "to  pay  or 
cause  to  be  paid  as  a  benefit  to  his  devisees,  as  provided 
in  last  will  and  testament,  or  in  the  event  of  their  prior 
death,  to  the  legal  heir  or  devisees  of  the  certificate 
holder;"  and  it  was  there  held  that  the  promise  was,  in 
substance,  to  pay  his  devisees,  if  there  should  be  devi- 
sees to  take,  and  if  not,  then  to  pay  to  his  heirs. 

In  Alexander  v.  Northwestern  Masonic  Aid  Ass.  supra,  a 
certificate  of  life  insurance  in  a  benevolent  society  was 
taken  payable  to  the  "devisees  or  heirs-at-law"  of  the 
certificate  holder,  and  it  was  there  said  (p.  561):  "It  is  not 
claimed,  as  we  understand  the  argument,  by  either  side, 
that  the  fund  is  assets  belonging  to  the  estate  of  the 
deceased,  which  would  pass  to  the  administrators  to  be 
used  by  them  in  the  payment  of  debts  and  in  the  settle- 
ment of  the  estate,  but  it  is  conceded  that  the  fund  should 
be  paid  to  the  person  or  persons  named  in  the  certificates. 
*    *    *    If  Alexander  had  executed  a  will,  and  therein 
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devised  the  fund  to  a  person  or  persons  therein  named, 
such  person  or  persons,  beyond  all  doubt,  would  have 
been  entitled  to  the  fund." 

In  Worley  v.  Northiaestem  Masonic  Aid  Ass.  supra^  it  was 
held  that  a  policy,  or  certificate  of  a  corporation  incor- 
porated for  benevolent  purposes,  under  the  provisions 
of  State  statutes,  by  the  terms  of  which  the  corporation 
agreed  to  pay  to  the  devisees  of  the  deceased  a  sum  of 
money  within  a  certain  number  of  days  after  receiving 
evidence  of  his  death,  was  not  a  part  of  the  estate  of  the 
deceased,  nor  recoverable  as  such  by  his  administrator. 

There  is  a  class  of  cases,  some  of  which  are  referred 
to  by  counsel  for  the  appellants,  which  seem  to  hold  the 
contrary  of  this  view;  but  it  will  be  found  that,  in  such 
cases,  the  language  used  in  the  certificate  indicated  an 
intention  on  the  part  of  the  deceased  certificate  holder, 
that  the  proceeds  of  the  certificate  should  be  a  part  of 
his  estate,  and  should  go  to  his  administrator  or  execu- 
tor for  the  payment  of  debts.  Thus,  in  People  v.  Phelps, 
78  111.  147,  the  policy  by  its  express  terms  was  payable 
to  the  party's  "legal  representatives;"  and  it  was  there 
held  that  the  proceeds  of  the  certificate  would  be  assets 
in  the  hands  of  the  executor  or  administrator  and  sub- 
ject to  the  payment  of  debts,  because  the  words  "legal 
representatives,"  in  the  commonly  accepted  sense,  meant 
administrators  or  executors.  {Warnecke  v.  Lembca^  71  111. 
91).  The  cases  referred  to  by  counsel  for  appellants  are 
clearly  distinguishable  from  the  case  at  bar.  In  Harding 
V.  Littledale,  150  Mass.  100,  it  was  held  that  the  proceeds 
of  a  benefit  certificate,  after  the  death  of  a  member, 
would  go  to  his  executor  or  administrator  as  a  part  of 
his  estate;  but  there,  under  a  special  statute,  a  benefit 
association  might  insure  a  member  for  his  own  benefit; 
and,  of  course,  in  such  case,  when  he  died,  the  proceeds 
of  the  certificate  would  belong  to  his  estate.  In  Union 
Mutual  Life  Ins.  Co.  v.  Stevens^  19  Fed.  Rep.  671,  the  money, 
accruing  on  the  policy  at  the  death  of  the  certificate 
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holder,  was  held  to  be  assets  in  the  hands  of  the  adminis- 
trator upon  the  ground  that  the  assured  himself  appeared 
by  name  in  the  policy  as  the  beneficiary.  {Kelly  v.  Mann^ 
56  Iowa,  625;  McClure  v.  Johnsoriy  \d.  620).  In  Kelly  v.  Manny 
supra,  where  it  was  held  that  a  policy  of  life  insurance 
was  not  liable  for  the  debts  of  the  assured,  but  was  col- 
lectible by  his  administrator,  to  be  distributed  by  him 
according  to  law,  the  policy  was  payable  to  the  "legal 
representatives"  of  the  assured. 

In  the  case  at  bar,  where  the  policy  or  certificate  is 
payable  to  "devisees,  as  provided  in  last  will  and  tes- 
tament," the  proceeds  of  the  certificate  or  policy  might 
be  regarded  as  belonging  to  the  estate  and  liable  for 
the  debts  thereof,  if  upon  turning  to  the  will,  it  had  been 
found  that  the  proceeds  had  been  devised  to  the  legal 
representatives  of  the  estate  of  Benjamin  P.  Brooks,  de- 
ceased, or  to  Alexander  P.  Petrie  as  the  executor  of  that 
estate.  By  the  terms  of  the  third  clause  of  the  will,  how- 
ever, the  devise  or  bequest — for  the  term  "devisee"  ac- 
companying a  bequest  of  personalty  will  be  held  to  mean 
legatee  (5  Am.  &  Eng.  Ency.  of  Law, — 1st  ed. — p.  660) — is 
not  to  A.  P.  Petrie  as  executor,  but  to  A.  P.  Petrie,  indi- 
vidually, in  trust  for  a  certain  purpose,  without  any  des- 
ignation of,  or  reference  to,  his  representative  capacity. 
The  proceeds  were  devised  or  bequeathed  to  him  in  trust 
for  the  legal  heirs  named  in  the  will,  and  to  be  disposed 
of  in  the  following  way,  to- wit:  "The  principal  to  be  kept 
at  interest  until  the  death  of  my  wife,  Ellen  L.  Brooks,  or 
until  my  youngest  child  then  living  shall  have  attained 
the  age  of  twenty  (20)  years  should  the  death  of  my  wife 
occur  before  the  said  child  shall  have  attained  that  age, 
at  the  rate  of  eight  per  cent  per  annum,  the  interest  or 
income  to  be  paid  to  my  wife,  Ellen  L.  Brooks,  quarterly." 
Such  is  not  the  language  used  in  imposing  duties  upon 
an  executor  who  is  expected,  as  a  general  thing,  by  the 
terms  of  the  statute,  to  settle  up  the  estate  at  the  expira- 
tion of  a  period  of  two  years.    The  proof  shows  that  the 
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youngest  child  of  the  testator,  at  the  time  of  his  death, 
was  not  more  than  three  years  of  age.  The  proof  also 
shows,  that  A.  P.  Petrie  continued  to  pay  interest  on 
the  "trust  fund"  to  the  widow,  Ellen  L.  Brooks,  for  more 
than  eleven  years  after  he  was  appointed  executor  of 
the  estate. 

It  is  thus  apparent  that,  by  the  terms  of  this  will, 
A.  P.  Petrie  was  both  trustee  and  Executor.  The  decla- 
ration itself  concedes  the  existence  of  this  dual  capacity 
by  averring,  that  he  never  at  any  time  filed  a  bond,  or 
qualified,  as  trustee  under  said  will,  nor  ever  turned  over 
the  funds  in  his  hands  as  executor  to  himself  as  trustee. 
The  contention  of  the  appellants  is,  that  A.  P.  Petrie 
held  the  fund  in  his  hands  as  executor  from  the  time  of 
his  appointment  as  such  by  the  county  court  in  Novem- 
ber, 1886,  to  the  time  of  his  death  in  December,  1898,  a 
period  of  twelve  years. 

Second — The  next  question  in  the  case  is  whether  A.  P. 
Petrie  held  the  trust  fund  in  question  as  executor,  instead 
of  holding  it  as  trustee,  upon  the  ground  that  having 
been,  by  the  terms  of  the  will,  both  trustee  and  executor, 
he  never  gave  a  bond  as  trustee;  and  upon  the  further 
ground  that,  even  if  the  fund  in  question  was  not  origi- 
nally legal  assets  of  the  estate,  yet  it  was  in  fact  taken 
and  treated  as  such  by  the  executor;  that,  having  there- 
by become  assets  in  the  hands  of  the  executor,  it  remained 
such  up  to  the  time  of  the  death  of  A.  P.  Petrie;  and  that, 
therefore,  the  bondsmen  of  the  latter  should  be  holden 
for  it.  There  is  much  force  in  the  position  taken  by  the 
appellants  in  reference  to  this  matter. 

In  his  petition  to  the  county  court  to  be  appointed 
executor,  A.  P.  Petrie  mentioned  the  proceeds  of  the  ben- 
efit certificate  as  a  part  of  the  estate  of  which  Benjamin 
P.  Brooks  died  possessed.  In  his  inventory  presented  to 
the  county  court,  he  also  mentioned  the  insurance  policy 
or  certificate  as  a  part  of  the  estate  of  Benjamin  P. 
Brooks.    The  bond,  also,  which  he  gave  as  executor,  was 
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fixed  in  a  sufladently  large  amount  to  cover  the  proceeds 
of  the  certificate.  It  is  to  be  observed,  however,  that, 
when  he  gave  a  receipt  to  the  benefit  association  or  in- 
surance company  for  the  amount  of  the  policy,  he  signed 
the  receipt  in  his  individual  name,  and  not  as  executor. 
It  is  also  to  be  noticed  that,  although  the  amount  of  the 
widow's  award  exceeded  the  whole  value  of  the  personal 
property,  owned  by  the  deceased,  excluding  the  certifi- 
cate or  policy,  yet  no  amount  was  taken  out  of  the 
proceeds  of  the  certificate  to  pay  such  deficiency  in  the 
award.  Nor  was  any  part  of  the  proceeds  of  the  certifi- 
cate applied  towards  the  payment  of  any  of  the  debts  of 
the  deceased,  if  there  were  any.  It  is  true,  that  the  first 
receipt,  signed  by  the  widow  for  interest  on  the  trust  fund, 
recites  that  such  interest  is  "received  of  A.  P.  Petrie, 
executor  of  B.  P.  Brooks;"  and  that  the  sixth  receipt, 
dated  in  May,  1888,  executed  by  the  widow  for  interest  on 
the  trust  fund,  recites  that  such  interest  is  "received  of 
A.  P.  Petrie,  administrator  of  the  estate  of  B,  P.  Brooks." 
These  receipts,  however,  were  not  signed  by  A.  P.  Petrie, 
but  by  Ellen  L.  Brooks,  the  widow.  Nor  is  there  any 
evidence  that  they  were  drawn  by  A.  P.  Petrie.  The  fact, 
therefore,  that  he  is  described  in  one  of  them  as  executor, 
and  in  the  other  as  administrator,  is  not  significant,  as 
indicating  that  he  held  the  fund  in  the  capacity  of  execu- 
tor. If  the  receipts  are  important  evidence  upon  this 
subject,  the  majority  of  them  would  indicate  that  the  in- 
terest on  the  fund  was  not  paid  by  him  as  executor,  but 
on  the  contrary,  as  trustee,  because  the  remaining  sixteen 
of  the  receipts,  commencing  on  February  18,  1887,  and 
ending  on  August  18,  1898,  all  of  which  are  signed  by  the 
widow,  recite  that  interest  on  the  "trust  fund"  of  the  es- 
tate of  B.  P.  Brooks  is  "received  from  A.  P.  Petrie,"  thus 
designating  him  as  an  individual  or  in  his  capacity  as 
trustee,  and  not  in  his  capacity  as  executor. 

The  fact,  that  the  executor  mentioned  the  fund  in  his 
petition  for  appointment,  and  in  his  inventory,  as  being 
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a  part  of  the  property  of  the  estate,  has  no  other  or  dif- 
ferent significance  than  if,  in  a  report  by  him  as  execu- 
tor, he  had  charged  himself  as  executor  with  the  trust 
fund  in  question.  Such  a  charge,  made  by  the  executor 
against  himself,  has  been  held  not  to  create  a  liability 
against  the  sureties  upon  his  bond,  if  they  were  not  other- 
wise liable  under  the  law  or  the  statute. 

In  Clay  v.  Hart,  7  Dana,  (Ky.)  1,  it  was  held  that  "the 
sureties  of  an  executor  cannot  be  made  liable  for  funds, 
which  the  executor  received  as  agent  or  trustee  for  a 
legatee,  though  he  has  charged  himself  with  them  in  his 
executorial  accounts." 

In  Shields  v.  Smith,  8  Bush.  601,  it  was  held  that  the 
sureties  of  an  administrator  with  the  will  annexed  could 
not  be  held  liable  for  funds  which  he  received,  not  as  ad- 
ministrator, but  as  agent  for  the  widow  and  heirs,  though 
he  charged  himself  with  such  funds  as  administrator. 

In  Commonwealth  v.  Oilson,  8  Watts,  214,  it  was  held, 
that  the  sureties  in  an  ordinary  administration  bond  are 
not  liable  for  the  proceeds  of  an  intestate's  real  estate, 
though  charged  in  the  account  of  an  administrator,  as 
settled  by  the  orphans'  court. 

Again,  in  Pace  v.  Pace,  19  Pla.  454,  where  the  subject, 
out  of  which  the  suit  arose  was  a  contract  of  insurance 
made  by  a  life  insurance  company,  and  where  it  was 
held,  that  the  administrator  would  not  hold  the  proceeds 
of  the  policy  as  general  assets  in  his  hands  liable  to  the 
payment  of  debts  or  to  distribution  according  to  the  law 
of  the  domicile  of  the  intestate,  it  was  said:  "The  sure- 
ties upon  the  bond  of  an  administrator  who  has  collected 
moneys,  neither  assets  of  the  estate  nor  subject  to  dis- 
tribution by  him,  and  to  which,  as  the  legal  representa- 
tive of  the  decedent,  he  was  not  entitled,  are  not  liable 
for  any  appropriation  or  use  of  the  same  by  the  adminis- 
trator for  his  personal  benefit." 

In  Robinson  v.  Millard,  133  Mass.  236,  which  case  is  re- 
ferred to  with  approval  by  this  court  in  People  v.  Huffman, 
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182  111.  390,  the  Supreme  Court  of  Massachusetts  said: 
"The  fact,  therefore,  that  the  executors  here  saw  fit  to 
charge  themselves  in  their  g^eneral  account  with  the  bal- 
ance remaining  after  payment  of  debts,  legacies  and 
charges,  does  not  conclude  the  sureties  under  the  gen- 
eral bond." 

In  People  v.  Huffman,  supra,  it  was  held  by  this  court 
that  the  report  of  an  executor,  showing  a  certain  balance 
in  his  hands  as  of  the  date  of  his  report,  is  not  conclusive 
on  his  sureties  in  an  action  to  enforce  their  liability  on 
the  bond,  when  the  report  was  not  approved  by  an  adju- 
dication of  the  court.  Therefore,  under  the  authorities, 
it  cannot  be  said  that  the  circumstances  relied  upon  by 
the  appellants,  as  indicating  that  the  fund  in  question 
was  treated  by  the  executor  as  a  part  of  the  assets  of  the 
estate,  are  conclusive  upon  the  sureties  so  as  to  make 
them  liable.  The  liability  of  a  surety  is  atrictissimi  juris. 
{People  V.  Toomey,  122  111.  308). 

The  general  doctrine  is,  as  announced  by  Woerner  in 
his  work  on  the  American  Law  of  Administration,  (vol.  1, 
— 2d  ed. — sec.  260),  that,  "where  a  will  makes  the  same 
person  executor  and  trustee,  the  executor's  bond  cannot 
be  construed  as  conditioned  for  the  performance  of  the 
duties  belonging  to  the  trustee;  a  separate  bond  should 
in  such  case-fee.given  as  trustee.  *^  CXM  *J3^ 

In  Hmds  v.  Hinds^^SThd.  3l2,  it  was  heldthat  the  bond 
of  an  executor,  given  to  secure  the  faithful  discharge  of 
his  duties  as  executor,  cannot  be  construed  as  conditioned 
for  the  faithful  discharge  of  his  duties  as  trustee  of  a 
trust  created  by  the  will.  This  same  doctrine  was  rec- 
ognized and  approved  by  this  court  in  People  v.  Huffman, 
supra,  where  we  said  (p.  405):  "Under  the  statute  as  it 
now  stands,  where  a  will  makes  the  same  person  execu- 
tor and  trustee,  the  executor's  bond  cannot  be  construed 
for  the  faithful  performance  of  the  duties  belonging  to 
the  trustee.  A  separate  bond  should  be  given  by  the 
trustee."   As  was  said  in  Hinds  v.  Hinds,  supra^  it  does  not 
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follow  from  this  doctrine,  that  the  ceatuia  que  trust  need 
be  without  any  security  except  the  personal  responsibil- 
ity of  the  trustee  for  the  faithful  discharge  of  the  duties 
of  his  trust,  because  a  court  of  chancery  has  the  power 
and  jurisdiction  to  require  the  trustee  in  such  a  trust  to 
execute  bond  with  sufficient  sureties  conditioned  for  the 
faithful  performance  of  the  duties  of  his  trust,  and  for 
the  preservation  of  the  trust  fund.  / 

Third — It  is  contended  on  the  part  of  the  appellants 
that,  inasmuch  as  A.  P.  Petrie  failed  to  file  any  report 
as  executor,  the  plaintiffs  below  were  entitled  to  nominal 
damages,  and  that  the  judgment  should  therefore  be  re- 
versed and  the  cause  remanded  for  this  reason. 

Upon  this  point  we  are  content  with  what  is  said  by 
the  Appellate  Court  in  their  decision  of  this  case,  which 
is  as  follows  (p.  663):  **This  point  is  purely  technical,  for, 
if  we  are  correct  in  concluding  this  fund  was  not  part  of 
the  estate  to  be  accounted  for  to  the  county  court,  then 
the  papers  filed  there  by  the  executor  showed  he  had 
turned  over  to  the  widow  all  the  personal  property  of 
the  estate;  and  the  only  report  he  could  have  made  would 
have  been  to  formally  charge  himself  with  said  property 
and  credit  himself  for  its  delivery  to  the  -widow;  that 
is,  to  state  in  the  form  of  a  report  only  facts  and  figures 
already  appearing  in  papers  filed  by  the  executor  in  1886. 
Plaintiffs  tendered  various  propositions  of  law,  but  none 
upon  the  subject  of  the  right  to  recover  nominal  damages 
because  of  the  failure  to  file  a  report.  They  moved  for 
a  new  trial,  and  filed  the  points  relied  upon  therefor, 
and  did  not  assign  failure  to  award  nominal  damages 
as  one  of  them.  They  are  restricted  to  the  reasons  they 
then  assigned.  Besides,  courts  will  not  award  a  new  trial 
merely  to  enable  a  party  to  recover  nominal  damages." 
(Comstock  V.  BrosseaUy  65  111.  39). 

For  the  reasons  above  stated,  the  judgments  of  the 
Appellate  Court  and  of  the  circuit  court  are  affirmed. 

Judgment  afflrmed. 
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The  City  of  Chicago 

V, 

|i9i     516  William  H.  Luthardt. 

|208    »109 

TfSr^^^lrr-  Opinion  filed  October  t4i  1901. 

1^ ,  1.  Municipal  ooRPORATiONS—octe  of  chief  of  police,  based  on  coun- 

rial  4  'S^      ^^  proceedings,  are  binding  on  city.  The  acts  of  a  chief  of  police,  when 
ll4a  ^153      Ija-sed  upon  the  proceeding's  of  the  common  council  ffiving"  color 
and  supposed  authority  thereto,  are  binding  upon  the  city. 

2.  SAME--U7^n  a  re-instated  municipal  officer  may  recover  back  salary. 
A  municipal  officer,  reg'ularly  chosen  under  the  Civil  Service  act, 
who  is  illeg'ally  dismissed  from  his  office  and  prevented  from  per- 
forming' its  duties  by  the  chief  of  police,  who  acted  under  proceed- 
ings of  the  common  council,  had  at  his  request,  failing  to  make 
any  appropriation  for  the  salary  of  the  office,  may,  upon  re-instate- 
ment  by  mandamibs,  recover  back  salary  from  the  city,  where  it 
has  not  been  paid  to  any  one  performing  the  duties  of  the  office. 

3.  Fees  and  salaries— salary /oZtows  the  legal  title  to  the  office.  The 
legal  right  to  an  office  carries  with  it  the  right  to  the  salary  or 
emoluments  of  the  office. 

City  of  Chicago  v.  Luthardt,  91  111.  App.  324,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Axel  Chytraus,  Judge, 
presiding. 

Charles  M.  Walker,  Corporation  Counsel,  William 
H.  Fitzgerald,  and  Roswell  B.  Mason,  for  appellant: 

The  city  is  not  responsible  or  liable  for  the  acts  of 
the  superintendent  of  police  and  city  council  complained 
of,  for  the  reason  that  said  acts  were  beyond  the  scope 
of  the  authority  of  the  superintendent  of  police  and  the 
city  council,  contrary  to  the  Civil  Service  law  and  civil 
service  rules,  and  void.  1  Dillon  on  Mun.  Corp.  (4th  ed.) 
sec.  457,  p.  528;  Kurd's  Stat.  1899,  sec.  12,  p.  353;  Loril- 
lardv.  Monroe,  11  N.  Y.  392;  Mitchell  v.  Rockland,  41  Me.  363. 

The  appellee  is  an  employee  and  not  an  officer  of  the 
city  of  Chicago,  and  is  therefore  not  entitled  to  any  com- 
pensation from  the  city  of  Chicago,  as  he  did  not  perform 
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the  services  which  he  was'  employed  to  perform.  Even 
if  appellee  be  held  to  be  an  officer  he  cannot  recover  from 
the  city,  as  he  rendered  no  services  to  the  city.  Mechem 
on  Public  Offices  and  Officers,  sees.  2,  4;  United  States  v. 
Maurice^  2  Brock.  (U.  S.  C.  C.)  96;  Gollina  v.  Mayor,  3  Hun, 
680;  Opinion  of  Judges,  3  Greenl.  481;  Jeffries  y,  Harrington, 
11  Col.  191 ;  Shanley  v.  Brooklyn,  30  Hun,  396;  Bunn  v.  People, 
45  111.  397;  19  Am.  &  Eng.  Ency.  of  Law,  (1st  ed.)  387; 
People  V.  Loeffler,  175  111.  585;  People  v.  Langdon,  40  Mich. 
673;  Dolan  v.  Mayor,  68  N.  Y.  274;  Smith  v.  Mayor,  37  id. 
518;  Auditors  of  Wayne  County  v.Benoit,  20  Mich.  176;  Far- 
rell  V.  Bridgeport,  45  Conn.  191. 

A  special  appropriation  having  been  made  by  the  city 
council  for  the  appellee's  compensation  for  the  year  1898, 
the  appellee  is  not  entitled  to  recover  in  this  action  of 
assumpsit  therefor.  He  must  look  to  this  appropriation 
only.  The  city  is  not  generally  liable  for  his  compen- 
sation. To  hold  it  so  violates  sections  2,  3  and  4  of  ar- 
ticle 7  of  the  city  charter.  A  judgment  cannot  legally 
be  entered  against  the  city  in  this  action  of  assumpsit. 
Hurd's  Stat.  1899,  art.  7,  chap.  24,  p.  282;  KimUev.  Peoria, 
140  111.  161;  1  Dillon  on  Mun.  Corp.  sec.  459,  p.  534;  Crane 
V.  Urbana,  2  111.  App.  560;  Brauns  v.  Peoria,  82  111.  12;  Illi- 
nois Hospital  y.  Hig  gins,  15  id.  185;  Chicago  Y.Williams,  182 
id.  135;  East  St  Louis  v.  Flannigan,  34  111.  App.  596;  Lake 
V.  Trustees,  4  Denio,  520;  Springfield  v.  Edwards,  84  ill.  626; 
Kingsbury  v.  Pettis  County,  48  Mo.  207;  County  Comrs,  v.  Cox, 
6  Ind.  403;  Argenti  v.  San  Francisco,  16  Cal.  275;  Martin  v. 
San  Francisco,  id.  286;  Bayerque  v.  San  Francisco,  1  McAl- 
lister, 175;  Stoneware  Co.  v.  Taylor,  30  Am.  &  Eng.  Corp. 
Cas.  431;  Dayton  v.  Bounds,  27  Mich.  83;  Shaw  v.  Sattler,  74 
Cal.  259;  San  Francisco  Oas  Co.  v.  Brickwedel,  63  id.  642. 

Edwin  Burritt  Smith,  Charles  H.  Blatchford, 
and  Clayton  R.  Taylor,  for  appellee: 

The  appellee  was  and  is  an  officer  of  the  city  of  Chi- 
cago.    As  such  officer  he  became  and  is  entitled  to  the 
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salary  appropriated  for  him  as  an  emolument  of  his  of- 
fice, whether  he  did  or  did  not  discharge  the  duties  there- 
of. Civil  Service  act,  sec.  3;  Dillon  on  Mun.  Corp.  sec. 
235;  People  v.  Loeffler,  175  111.  585;  Memphis  v.  Woodtoard^  12 
Heisk.  499;  Fitzsimmona  v.  Brooklyn,  102  N.  Y.  536;  Doraey 
V.  Smyth,  28  Cal.  21. 

The  legislature  may  provide  for  the  appointment  of 
officers  in  the  municipal  government  in  the  mode  adopted 
by  the  Civil  Service  act.  In  the  absence  of  any  consti- 
tutional restriction  the  power  of  the  legislature  is  ample 
to  provide  the  mode  of  appointment  to  be  adopted  in 
selecting  municipal  officers.    People  v.  Loeffler,  175  111.  585. 

Where  an  officer  of  a  municipal  corporation,  elected 
by  the  people  for  a  specified  term,  is  improperly  removed 
by  the  city  council,  he  may  sue  the  corporation  for  his 
salary  and  perquisites  for  the  time  intervening  between 
his  removal  and  the  expiration  of  the  term.  1  Dillon  on 
Mun.  Corp.  sec.  235;  Stadler  v.  Detroit,  13  Mich.  346;  Sliaio 
V.  Mayor,  19  Ga.  468. 

Per  Curiam:  In  deciding  this  case  the  Appellate 
Court  made  the  following  statement  of  the  case  and  ren- 
dered the  following  opinion: 

"In  November,  1896,  appellee,  having  been  examined 
by  the  civil  service  commissioners  of  Chicago  pursuant 
to  the  Civil  Service  act  of  the  General  Assembly  of  1895 
and  of  rules  adopted  by  said  commissioners  thereunder, 
was  certified,  selected  and  appointed  as  chief  clerk  of 
the  detective  bureau  of  the  department  of  police,  with 
an  annual  salary  of  $1500.  He  thereupon  entered  upon 
the  discharge  of  his  duties  and  continued  the  same  until 
March  31,  1898,  when  he  was  dismissed  by  the  chief  of 
police  of  the  city  from  his  position,  and  from  that  date 
the  chief  of  police  refused  to  allow  him  to  perform  his 
duties  until  he  obtained  a  mandamus  restoring  him  to  his 
position,  after  which  he  was  paid  his  salary  from  Janu- 
ary 1,  1899.     He  brought  suit  in  assumpsit  against  appel- 
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lant  to  recover  his  salary  from  April  1  to  December  31, 
1898,  and  recovered  a  judgment  therefor,  including  in- 
terest, amounting  to  $1204.69,  from  which  this  appeal  is 
taken." 

Opinion  by  Mr.  Justice  Windes: 

"It  is  claimed  that  the  city  is  not  liable  in  this  action 
because  the  acts  of  the  chief  of  police  of  the  city  in  refus- 
ing to  allow  appellee  to  perform  the  duties  of  his  posi- 
tion, which  acts  are  based  upon  the  proceedings  of  the 
common  council  of  said  city,  had  at  the  request  of  said 
chief,  in  failing  to  make  any  appropriation  for  the  salary 
or  compensation  for  the  year  1898  for  the  office  or  posi- 
tion of  appellee,  by  the  name  of  *Chief  clerk  of  the  de- 
tective bureau  of  the  department  of  police,'  were  beyond 
the  scope  of  the  authority  of  said  chief  of  police  and 
council  and  contrary  to  the  Civil  Service  law  and  civil 
service  rules.  We  think  this  claim  is  untenable,  for  the 
reason  that  the  acts  of  the  chief  of  police,  when  based, 
as  this  record  shows  they  were,  upon  the  proceedings  of 
the  common  council  giving  color  and  a  supposed  author- 
ity thereto,  are  binding  upon  the  city  of  Chicago.  The 
city  speaks  and  acts  through  the  common  council  in  such 
matters,  and  cannot  thus  be  allowed  with  impunity  to 
violate  the  act  of  the  legislature  and  the  lawful  rules  of 
the  civil  service  commission  made  in  pursuance  of  and 
by  authority  of  such  legislative  act  and  rules  authorized 
thereby,  and  in  no  way  questioned  in  this  proceeding. 
{Maker  v.  City  of  Chicago,  38  111.  266;  City  of  Chicago  v.  Chi- 
cago and  Western  Indiana  Railroad  Co.  105  id.  73;  City  char- 
ter, art.  5,  sec.  1,  par.  2.)  Moreover,  as  was  held  in  Kipley 
V.  Luthardt,  178  111.  525,  the  attempt  of  the  council  to  dis- 
miss appellee  and  deprive  him  of  his  position  was  inef- 
fectual, and  appellee's  rights  remained  the  same  as  if  no 
action  had  ever  been  taken  by  the  chief  of  police  or  the 
council. 

"Appellant  further  claims  that  the  appellee  is  an  em- 
ployee, and  not  an  oflBcer,  of  the  city  of  Chicago,  and  for 
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that  reason  is  not  entitled  to  any  compensation,  as  he 
did  not  perform  the  services  he  was  employed  to  perform; 
and  even  if  he  is  an  officer  he  cannot  recover,  because  he 
rendered  no  services  to  the  city  for  the  period  for  which 
the  suit  is  brought.  The  duties  of  appellee's  office  or 
position  were  as  follows:  To  receive  all  letters  and  tele- 
grams received  by  or  referred  to  the  chief  of  detectives 
relative  to  police  business,  number  and  index  the  same, 
and  see  that  proper  reports  are  made  thereon  and  that 
they  are  answered  and  filed  or  otherwise  disposed  of, 
as  may  be  directed;  to  prepare  and  send  out  all  letters 
and  telegrams  issued  from  the  detective  bureau;  to  make 
out  fugitive  warrants  and  prepare  requisitions  for  extra- 
dition of  fugitives  from  justice  wanted  by  the  Chicago 
police  department;  to  see  that  the  books  and  records  of 
the  detective  bureau  are  properly  made  out  and  kept, 
and  to  prepare  and  make  such  reports  as  may  be  required. 
"Numerous  cases  and  authorities  are  cited  by  appel- 
lant, which,  it  is  claimed,  establish  that  because  appellee's 
duties  were  purely  of  a  clerical  character  his  position 
was  that  of  a  mere  employee  of  the  city,  and  not  an  of- 
ficer. Conceding  that  under  the  test  of  these  authorities 
the  position  of  appellee  was  not  that  of  an  officer  in  the 
strict  sense,  we  think  they  are  not  applicable  in  the  case 
at  bar.  In  the  case  of  People  v.  Loeffler,  175  111.  585,  in 
which  the  Supreme  Court  had  under  consideration  the 
question  as  to  whether  the  positions  covered  by  the  Civil 
Service  act  were  offices,  within  the  meaning  of  section  24, 
article  5,  of  the  constitution,  it  was  held  that  the  offices 
or  positions  provided  for  under  the  Civil  Service  act, 
while  not  strictly  offices  within  the  meaning  of  the  con- 
stitutional provision,  were  in  a  sense  municipal  offices. 
The  court  say:  'Inasmuch  as  the  definition  of  'office'  in 
section  24  refers  to  State  and  not  to  municipal  offices, 
there  is  no  provision  in  the  constitution  prescribing  any 
particular  mode  for  the  appointment  of  officers  in  mu- 
nicipal corporations.     The  legislature,  therefore,  may 


Digitized  by 


Google 


OcL'OlJ  City  of  Chicago  v.  Luthardt.  521 

provide  for  the  appointment  of  officers  in  the  municipal 
government  in  the  mode  adopted  by  the  Civil  Service 
act.  In  the  absence  of  any  constitutional  restriction  the 
power  of  the  legislature  is  ample  to  provide  the  mode  of 
appointment  to  be  adopted  in  selecting  municipal  officers. ' 

"Section  3  of  the  Civil  Service  act  empowers  the  com- 
missioners to  classify  all  the  offices  and  places  of  em- 
ployment in  the  city,  except  those  who  are  elected  by  the 
people  and  others  specified  in  section  11  of  the  act,  not 
now  in  question,  and  provides  that  the  offices  and  places 
so  classified  by  the  commission  shall  constitute  the  clas- 
sified civil  service  of  the  city.  Section  4  of  the  same  act 
provides  that  the  commissioners  shall  make  rules  for 
carrying  out  the  purposes  of  the  act,  and  for  examina- 
tions, appointments  and  removals  in  accordance  with  its 
provisions.  The  commissioners  did  adopt  rules,  classi- 
fied the  offices  and  places  of  employment  into  two  general 
classes,  known  as  class  *A'  and  class  *B,'  respectively. 
These  rules  provide  (No.  3)  that  class  *A'  shall  be  known 
as  the  official  service  and  class  *B'  as  the  labor  service, 
and  under  the  further  provisions  of  the  rules  as  to  classi- 
fication, the  chief  clerk  of  the  detective  bureau  falls  in 
class  *A,*  division  *C'  and  grade  5.  It  will  thus  be  seen 
that  under  the  Civil  Service  act  and  the  rules  of  the  com- 
missioners the  position  of  appellee  was  that  of  a  munici- 
pal officer,  within  the  meaning  of  this  act. 

"It  was  held  by  the  Supreme  Court  in  the  case  of  Kip- 
ley  V.  Luthardt,  (the  appellee  in  this  case,)  178  111.  525,  that 
the  appellee  was  illegally  dropped  from  his  position  as 
chief  clerk  of  the  detective  bureau  during  the  time  for 
which  he  seeks  to  recover  his  salary.  Moreover,  it  ap- 
pears from  this  record  that  appellee  was  dismissed  from 
his  position  or  office  and  not  allowed  to  perform  the  du- 
ties thereof,  in  direct  violation  of  section  12  of  the  Civil 
Service  act,  which  provides  that  no  officer  or  employee 
in  the  classified  civil  service  of  any  city,  who  shall  have 
been  appointed  under  the  rules  of  the  commission,  and 
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after  examination  shall  be  removed  or  discharg^ed  except 
for  cause,  upon  written  charges  and  after  an  opportunity 
to  be  heard  in  his  own  defense.  There  were  no  charges 
preferred  against  appellee,  and  the  only  pretense  for  his 
dismissal  and  the  refusal  by  the  chief  of  police  to  allow 
appellee  to  perform  the  duties  of  his  office  was  the  fail- 
ure of  the  common  council  of  the  city  to  make  an  appro- 
priation for  his  salary  in  the  appropriation  bill  for  the 
year  1898  by  the  name  of  'Chief  clerk  of  the  detective 
bureau  of  the  department  of  police,'  and  in  attempting 
to  discontinue  or  abolish  said  office  or  position  by  chang- 
ing the  name  thereof  to  'Secretary  of  the  chief  of  detec- 
tives, rank  of  lieutenant,'  without  in  any  way  changing 
the  duties  of  said  office  or  position,  and  by  making  an 
appropriation  of  $1500  for  the  salary  of  said  office  of  chief 
clerk  under  the  name  and  style  of  'Secretary  to  chief  of 
detectives,  rank  of  lieutenant.' 

"Appellee,  then,  being  a  municipal  officer  and  pre- 
vented from  the  performance  of  the  duties  of  his  office 
by  the  acts  of  the  chief  of  police  and  the  common  coun- 
cil of  the  city,  and  it  not  appearing  from  this  record  that 
the  appropriation  for  the  salary  of  his  office  has  been 
paid  to  any  one  performing  the  duties  of  the  office,  ap- 
pellee is  entitled  to  recover.  We  think  the  fact  that  the 
appropriation  was  made  under  the  name  and  style  of 
'Secretary  to  chief  of  detectives,  rank  of  lieutenant, '  the 
duties  of  the  office  and  the  salary  being  the  same,  can 
make  no  difference.  The  duties  of  the  office  during  the 
time  for  which  recovery  is  sought,  it  is  true,  were  per- 
formed and  the  office  held  by  one  Joyce,  who  was  a  ser- 
geant of  detectives  in  the  department  of  police,  for  which 
latter  position  a  salary  of  $125  per  month  was  appropri- 
ated. It  does  not  appear  that  Joyce  received  the  salary 
pertaining  to  appellee's  office,  and  we  regard  it  as  imma- 
terial that  the  appropriation  for  the  police  department 
of  the  city  for  the  year  1898  is  exhausted.  If  exhausted, 
it  was  without  authority  of  law,  so  far  as  concerns  ap- 
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pellee's  salary,  as  it  does  not  appear  to  have  been  paid 
to  Joyce,  who,  without  warrant  of  law,  held  appellee's 
oflSce  and  performed  its  duties.  (1  Dillon  on  Mun.  Corp. 
sec.  235;  Stadler  v.  Detroit,  13  Mich.  346;  Dorsey  v.  Smyth, 
28  Cal.  21;  Fitzsimmonsv.  Brooklyn,  102  N.  Y.  536;  Andrews 
V.  Portland,  79  Me.  484;  Indiana  v.  Carr,  13  L.  R.  A.  177, 
and  cases  cited;  Bassmussen  v.  Commissioners,  45  id.  295, 
and  cases  cited.)  In  the  Andrews  case,  supra,  the  court 
say:  *The  legal  right  to  the  office  carried  with  it  the 
right  to  the  salary  or  emoluments  of  the  office.  The  sal- 
ary follows  the  legal  title.  This  doctrine  is  so  generally 
held  by  the  courts  that  authorities  hardly  need  be  cited.' 

"While  there  is  some  conflict  in  the  authorities  which 
we  deem  it  unnecessary  here  to  review,  we  are  of  opinion 
that  the  weight  of  authority  is  as  above  stated,  and  this 
rule  is  sustained  by  late  and  well-considered  cases  cited 
sUpra,  and  seems  to  us  just,  reasonable  and  in  accord  with 
sound  legal  principles. 

"It  is  further  said  that  appellee  cannot  recover  because 
there  has  been  an  appropriation  for  his  salary  for  the 
year  1898,  and  he  must  look  to  this  appropriation,  and  to 
hold  the  city  liable  would  be  a  violation  of  sections  2, 
3  and  4  of  article  7  of  the  city  charter,  and  numerous 
authorities  are  cited  in  support  of  the  contention.  We 
cannot,  without  unduly  and  unnecessarily  extending  this 
opinion,  review  these  authorities.  They  do  not,  in  our 
opinion,  control  the  case  at  bar.  The  appropriation  for 
the  salary  of  appellee  for  the  year  1898  was  made  and 
presumably  is  in  the  hands  of  the  city  treasurer.  It  does 
not  appear  to  have  been  paid  to  a  de  facto  officer  holding 
the  office  of  appellee  and  performing  its  duties.     *    *    * 

"It  can  make  no  practical  difference  to  the  appellant 
Whether  appellee's  salary  is  paid  from  the  appropriation 
already  made  or  from  an  appropriation  to  be  made  for 
the  purpose  of  paying  the  judgment  in  this  case.  If  the 
appropriation  for  the  year  1898  is  still  in  the  hands  of 
the  city  treasurer,  as  it  should  be,  appellee's  judgment 
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may  be  paid  from  such  appropriation.  We  cannot  appre- 
ciate the  force  of  appellant's  contention  that  to  hold  the 
city  liable  to  appellee  for  his  compensation  would  in  any 
way  violate  the  sections  of  the  city  charter  referred  to, 
which  relate  to  the  incurring*  of  expense  by  officers  of  the 
municipality  without  a  previous  appropriation  therefor. 

"The  only  other  claim  of  error  is  as  to  the  allowance 
of  interest.  This  is  obviated,  as  in  the  oral  argument 
appellee's  counsel  voluntarily  remitted  the  amount  of 
interest  included  in  the  judgment,  $79.69. 

"The  judg^ment  is  therefore  affirmed,  less  the  amount 
of  said  interest,  for  the  sum  of  $1125,  and  costs  of  the 
superior  court.  Appellant  will  recover  its  costs  in  this 
court." 

The  foregoing  correctly  states  and  disposes  of  the 
case,  and  the  opinion  is  adopted  as  the  opinion  of  this 
court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afflrmecL 


The  Chicago  General  Railway  Company 

V. 

Prank  H.  Sellers,  Receiver. 
Opinion  JUed  October  U,  1901, 

1.  Appeals  and  errors— aWegratton  of  counsel  that  a  constitutional 
question  is  involved  does  not  confer  jurisdiction.  Allegations  of  counsel 
in  a  pleading  that  a  construction  of  a  constitutional  provision  is 
involved  does  not  confer  jurisdiction  on  the  Supreme  Court. 

2.  3Ai£B'-when  construction  of  constitution  is  not  involved.  The  action 
of  a  court  of  equity  in  refusing  to  require  a  receiver  to  pay  to 
the  insolvent  money  for  costs  and  solicitors'  fees  incurred  by  the 
insolvent  on  account  of  the  receivership  proceeding,  does  not  re- 
quire, on  appeal,  a  construction  of  the  constitutional  provision 
that  **no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,**  and  an  appeal  from  the  decision  of  the 
court  lies  to  the  Appellate  Court, 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  S.  TuTHiLL,  Judge,  presiding. 

C.  C.  &  C.  L.  BoNNEY,  (Lyman  M.  Paine,  of  counsel,) 
for  appellant. 

Defrees,  Brace  &  Bitter,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  of  the  circuit  court  of 
Cook  county,  entered  on  May  18,  1901,  sustaining  a  de- 
murrer to  an  intervening  petition,  filed  by  the  appellant 
company  against  the  appellee  receiver,  and  dismissing 
such  petition  for  want  of  equity. 

The  intervening  petition  was  filed  in  the  case  of  Wit- 
beck  V.  Chicago  Oeneral  Eailway  Co.  pending  on  the  chancery 
side  of  said  court,  and  wherein  the  bill  was  filed  by  Wit- 
beck  in  April,  1900,  as  a  creditor  and  stockholder  of  the 
Chicago  General  Railway  Company,  against  said  com- 
pany and  its  directors  and  officers  for  the  purpose  of 
settling  divers  controversies  between  Witbeck  and  other 
stockholders,  and  for  the  purpose  of  obtaining  the  ap- 
pointment of  a  receiver  to  operate  the  roaA  pending  the 
litigation.  The  appellant  company  was  therein  alleged 
to  be  insolvent,  and  about  to  be  placed  in  such  a  posi- 
tion, by  reason  of  its  obligations  and  differences  among 
its  officers  and  stockholders,  that  it  would  be  unable  to 
perform  its  public  functions  as  a  street  railway  company. 
Sellers  was  appointed  receiver  therein. 

The  intervening  petition  of  the  appellant  company 
prayed  for  an  allowance  to  the  appellant,  out  of  the  funds 
in  the  hands  of  the  receiver,  for  the  purpose  of  paying 
the  fees  and  expenses  of  the  appellant  in  the  suit,  in 
which  appellee  was  appointed  receiver  of  the  appellant's 
property.  The  petition  alleges  that  the  receiver  has 
1^25,000.00  of  the  funds  of  the  company  in  his  hands,  and 
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prays  that  the  receiver  may  be  ordered  and  required  to 
pay  to  the  company  out  of  said  sum  $1000.00  for  costs 
and  expenses;  $2500.00  for  the  services  of  its  solicitors 
in  preparing  its  answer  and  cross-bill;  $10,000.00  for  the 
services  of  its  solicitors  in  attending  court  since  the  fil- 
ing of  the  answer  and  cross- bill  and  in  the  preparation  of 
pleadings  and  argument;  and  a  further  sum  of  $10,000.00 
for  the  defense  in  said  suit  of  appellant's  directors  and 
officers. 

By  sustaining  the  demurrer  to  the  intervening  petition 
and  dismissing  the  same,  the  court  below  refused  to  al- 
low the  receiver  to  pay  to  the  appellant  company,  out 
of  the  funds  in  his  hands,  money  for  the  costs,  expenses 
and  fees  above  named.  It  is  quite  clear  that  appellant 
should  have  taken  its  appeal,  if  it  had  any  right  of  ap- 
peal  from  the  order  in  question,  to  the  Appellate  Court, 
and  not  to  this  court.  The  appeal  here  simply  seeks  to 
review  an  order  of  the  court  below  refusing  to  direct  its 
receiver  to  pay  out  a  certain  amount  of  money  for  a  cer- 
tain purpose.  None  of  the  elements  exist  which  justify 
an  appeal  to  this  court. 

Section  88  of  the  Practice  act  provides  that  cases, 
where  the  "construction  of  the  constitution  is  involved," 
shall  be  taken  directly  to  the  Supreme  Court;  and  it  is 
claimed  by  the  appellant  that  there  is  here  involved  a 
construction  of  that  provision  of  the  constitution,  which 
announces  that  "no  person  shall  be  deprived  of  life,  lib- 
erty, or  property,  without  due  process  of  law."  The  mere 
allegation  of  counsel  in  a  pleading,  that  a  construction 
of  the  constitution  is  involved,  is  not  sufficient  to  give 
this  court  jurisdiction.  (St  Louis  Transfer  Co.  v.  Canty,  103 
111.  423;  City  of  Virden  v.  Allan,  107  id.  505;  Chaplin  v.  Comrs, 
of  Highways,  126  id.  264.)  We  are  unable  to  see  that,  by 
this  order,  any  question  is  raised  as  to  the  construction 
of  the  above  constitutional  provision.  Appellant  was  not 
thereby  deprived  of  its  right  of  defense,  if  it  had  any, 
against  the  bill  filed  by  Witbeck.     Its  petition  shows 
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that  it  filed  an  answer  to  the  bill  in  that  case,  and  a 
cross-bill,  and  an  amended  and  supplemental  answer  to 
the  original  bill,  and  that  it  employed  counsel  to  per- 
form these  and  other  important  services.  When  a  court 
of  chancery,  in  the  exercise  of  its  conceded  powers,  ap- 
points a  receiver,  who  takes  possession  of  the  property 
of  a  corporation,  the  putting  of  such  property  by  the 
court  into  the  possession  of  the  receiver  is  not  depriving 
the  corporation  of  its  property  without  due  process  of 
law.  We  pass  no  opinion  upon  the  question  whether  the 
court  below  did  or  did  not  err  in  refusing  to  direct  the 
receiver  to  make  an  allowance  to  the  appellant  out  of 
the  fund  in  his  hands  for  costs,  fees  and  expenses.  But 
we  are  of  the  opinion  that,  by  refusing  to  appropriate 
moneys  in  the  hands  of  the  receiver  for  such  purpose,  the 
court  committed  no  such  act,  as  necessitates  a  construc- 
tion of  the  above  quoted  constitutional  provision.  No 
such  construction  of  the  constitution  is  involved,  as  jus- 
tifies an  appeal  to  this  court,  and  entitles  it  to  take 
jurisdiction  before  the  Appellate  Court  has  acted. 

If  the  contention  of  the  appellant  is  correct  upon  this 
subject,  every  erroneous  judgment  or  decree,  which  has 
the  effect  of  awarding  to  the  complaining  party,  or  of 
refusing  to  award  to  him,  the  relief  prayed,  presents,  in 
the  same  sense,  a  constitutional  question.  It  cannot  be 
said  that  every  man,  who  brings  an  action  for  that  to 
which  he  claims  to  be  entitled,  and  who,  through  the 
alleged  error  of  the  trial  judge,  fails  to  recover,  is  de- 
prived of  the  benefit  of  due  process  of  law  in  such  sense, 
as  to  justify  him  in  appealing  directly  to  this  court, 
without  going  through  the  Appellate  Court. 

The  present  appeal  is  dismissed  for  want  of  jurisdic- 

^^^'  Appeal  dismissed. 
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V. 

191      528 

I218    »617  The  People  ex  rel  Catharine  Goggi^  et  al. 

Opinion  filed  October  £4, 1901. 

1.  Taxes — hoard  of  equalization  axis  as  an  original  assessor  of  capital 
stock  and  franchises  of  corporations.  The  State  Board  of  Equalization, 
in  assessing^  the  capital  stock  and  franchises  of  corporations,  acta 
as  an  original  assessor  and  not  as  a  board  of  review. 

2.  Same— duty  of  assessing  capital  stock  and  franchises  is  mandatory. 
The  duty  resting  upon  the  board  of  equalization  to  assess  the  fair 
cash  value  of  the  capital  stock,  including  franchises,  of  corpora- 
tions, over  and  above  the  assessed  value  of  the  tang-ible  property 
of  such  corporations,  is  mandatory,  and  its  performance  may  be 
compelled  by  mandamus  when  omitted  or  evaded. 

3.  Batak— assessment  may  he  impeached  because  fraudulently  made  too 
low.  An  assessment  of  property  for  taxation  may  be  impeached 
where  it  has  been  fraudulently  made  at  too  low  a  rate. 

4.  Same — when  fraud  in  making  assessment  is  estahli^ud — mandamus. 
Fraud  on  the  part  of  the  State  Board  of  Equalization  in  assessing 
the  capital  stock  and  franchises  of  corporations  is  established,  and 
its  pretended  assessments  may  be  disregarded  and  the  board  be 
coerced  by  mandamus  to  make  such  assessments,  where  it  is  shown 
that  the  board  has  violated  every  well  known  rule  for  valuing*  such 
property,  has  refused  to  consider  either  the  assessors'  statements 
as  to  values  or  information  furnished  on  the  subject  by  interested 
parties,  and  has  arbitrarily  fixed  the  assessments  at  a  grossly  in- 
adequate sum  under  rules  passed  by  it  for  the  occasion. 

6.  Same — rule  for  valuing  capital  stock  and  franchises  of  corporaiions. 
To  ascertain  the  fair  cash  value  of  the  capital  stock  of  a  corpora- 
tion, including  the  franchise,  the  market  or  fair  cash  value  of  the 
shares  of  stock  should  be  added  to  the  market  or  fair  cash  value  of 
the  debt  of  the  corporation,  excluding  indebtedness  for  current  ex- 
penses, and  if,  from  the  sum  so  obtained,  the  equalized  or  assessed 
valuation  of  the  tangible  property  of  the  corporation  be  subtracted, 
one-fifth  of  the  remainder  will  be  the  net  assessed  valuation  of  the 
capital  stock  of  the  corporation,  including  the  franchise,  over  and 
above  the  assessment  of  its  tangible  property. 

6.  Same — hoard  of  equalization  has  power  to  assess  omitted  property 
when  acting  as  an  original  assessor.  The  modification  of  section  276 
of  the  Revenue  act  by  the  Revenue  act  of  1898,  by  which  the  power 
of  assessing  omitted  property  is  taken  from  the  local  assessor  and 
conferred  upon  the  board  of  review,  does  not  apply  to  the  State 
Board  of  Equalization  when  acting  as  an  original  assessor  of  the 
capital  stock  and  franchises  of  corporations. 
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7.  Mandamus— CM^owmment  of  hoard  does  not  remove  it  from  the  co- 
ercive povoer  of  the  court.  Adjournment  of  the  State  Board  of  Equali- 
zation pending  an  application  for  mandamtis  to  compel  it  to  assess 
omitted  property  does  not  take  away  the  power  of  the  court  to  en- 
force obedience  to  its  writ  of  mandamiLS,  subsequently  issued,  com- 
manding the  board  to  re-convene  and  assess  such  property. 

8.  Same — wlien  demand  and  refusal  to  perform  are  unnecessary.  In 
cases  where  the  duty  sought  to  be  enforced  by  mandamus  is  of  a 
public  nature  and  there  is  no  one  empowered  to  demand  its  per- 
formance, the  law  imposing  the  duty  stands  as  a  continual  demand, 
and  there  is  no  necessity  for  a  specific  demand  and  refusal. 

9.  Pracjtice — on  afirming  judgment  avoarding  mandamus  Suprane 
Court  need  not  fix  date  of  return.  On  affirming  a  judgment  awarding 
a  writ  of  mandamus  the  Supreme  Court  need  not  fix  the  date  when 
a  return  of  the  writ  shall  be  made,  since,  under  section  82  of  the 
Practice  act,  the  certified  copy  of  the  order  of  aflflrmance  operates 
as  a  procedendo  when  filed,  and  the  trial  court  becomes  re-invested 
with  jurisdiction  and  may  proceed  as  if  no  appeal  had  been  taken. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding. 

John  S.  Miller,  and  Merritt  Starr,  (John  P.  Wil- 
son, of  counsel,)  for  appellants. 

I.  T.  Green  ACRE,  and  B.  S.  Smith,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  a  petition  for  a  writ  of  mandamus,  filed  in  the 
circuit  court  of  Sangamon  county  by  the  State's  attorney 
of  said  county,  upon  the  relation  of  Catharine  Goggin 
and  Robert  C.  Steele,  against  the  State  Board  of  Equali- 
zation and  the  members  thereof,  (naming  thefn,)  to  coerce 
said  board,  and  the  members  thereof,  forthwith  to  value 
and  assess,  in  the  manner  provided  by  law,  the  capital 
stock,  including  franchises,  of  each  of  the  following 
named  corporations:  Chicago  City  Railway  Company, 
West  Chicago  Street  Railroad  Company,  North  Chicago 
Street  Railroad  Company,  Chicago  Union  Traction  Com- 
pany, People's  Gas  Light  and  Coke  Company,  Chicago 
Telephone  Company,  Chicago  Edison  Company,  Chicago 
Consolidated  Traction  Company,  Chicago  Electric  Tran- 
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sit  Company,  Chicago  and  Jefferson  Urban  Transit  Copi- 
pany,  Evanston  Electric  Railway  Company,  Cicero  and 
Proviso  Street  Railway  Company,  North  Chicago  Elec- 
tric Railway  Company,  North  Side  Electric  Street  Rail- 
way Company,  Ogden  Street  Railway  Company,  Chicago 
North  Shore  Street  Railway  Company,  Chicago  Electric 
Traction  Company,  Chicago  General  Railway  Company, 
South  Chicago  City  Railway  Company,  General  Electric 
Railway  Company,  Chicago  West  Division  Railway  Com- 
pany, Chicago  Passenger  Railway  Company,  and  North 
Chicago  City  Railway  Company. 

The  petition  alleges  that  on  April  1,  1900^  said  cor- 
porations, and  each  of  them,  were  duly  organized  under 
the  laws  of  the  State  of  Illinois,  one  of  which  was  a  gas 
company,  one  a  telephone  company,  one  an  electric  light 
company  and  each  of  the  others  a  street  railway  com- 
pany; that  they  were  all  located  in  and  had  tangible  and 
intangible  property  subject  to  assessment  and  taxation 
in  Cook  county,  Illinois;  that  the  fair  cash  value  of  the 
capital  stock,  including  franchises,  of  said  corporations, 
over  and  above  the  assessed  value  of  their  tangible  prop- 
erty, aggregated  the  sum  of  $235,000,000,  and  that  said 
State  board,  and  the  members  thereof,  have  refused  to 
value  and  assess  said  capital  stock,  including  franchises, 
as  provided  by  law,  and  intend  this  year,  as  heretofore, 
not  to  value  or  assess  said  capital  stock,  including  fran- 
chises, upon  a  basis  of  the  fair  cash  value  thereof,  but 
intend  to  value  and  assess  the  same  in  such  manner  as 
to  cause  said  corporations,  and  each  of  them,- to  pay  no 
capital  stock  tax. 

After  a  demurrer  had  been  overruled  to  said  peti- 
tion, all  the  respondents,  with  the  exception  of  Solomon 
Simon,  who  filed  an  answer  confessing  the  same,  filed 
joint  and  several  answers  thereto,  admitting  the  exist- 
ence and  location  of  said  corporations  but  denying  that 
all  of  said  corporations  had  tangible  and  intangible  prop- 
erty in  Cook  county  on  April  1, 1900;  averring^  that  under 
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the  law  the  State  Board  of  Equalization,  and  none  other, 
is  vested  with  jurisdiction  and  power  to  value  and  assess 
the  capital  stock  of  said  corporations;  denying  that  the 
respondents  had  refused  to  value  and  assess  the  property 
of  said  corporations;  averring  that  the  State  Board  of 
Equalization  was  in  session  and  had  not  completed  its 
work  at  the  time  of  the  filing  of  the  petition  herein,  and 
denying  all  other  allegations  contained  in  said  petition 
and  that  the  petitioner  was  entitled  to  the  relief  prayed 
for.  A  replication  having  been  filed  and  a  jury  waived, 
a  trial  was  had  before  the  court,  and  on  May  1,  1901,  a 
"  judgment  was  rendered  by  the  court  against  the  respond- 
ents awarding  the  writ  of  mandamus  as  prayed  for,  ex- 
cept as  to  the  Chicago  Electric  Traction  Company,  the 
Chicago  General  Railway  Company  and  the  General  Elec- 
tric Railway  Company,  from  which  judgment  an  appeal 
has  been  prosecuted  to  this  court. 

It  is  first  contended  the  action  and  judgment  of  the 
State  Board  of  Equalization  with  respect  to  the  exist- 
ence or  value  of  the  property  of  the  corporations  in  ques- 
tion are  not  subject  to  review  by  the  courts. 

The  State  Board  of  Equalization  on  the  third  day  of 
December,  and  during  the  time  intervening  between  the 
filing  of  the  petition  and  the  rendition  of  judgment,  ad- 
journed its  session  for  the  year  1900  without  having  val- 
ued and  assessed  at  any  amount  the  capital  stock  and 
franchises  of  thirteen  of  said  corporations,  and  after 
having  valued  and  assessed  the  capital  stock  and  fran- 
chises of  seven  of  said  corporations  at  an  amount  so  low, 
as  is  contended  by  the  petitioner,  as  to  amount,  in  law, 
to  a  fraudulent  valuation  and  assessment,  and  therefore 
to  amount  to  no  assessment  at  all.  The  question,  there- 
fore, presented  here  for  our  determination  is,  not  whether 
the  court  has  power  to  review  the  judgment  of  the  State 
Board  of  Equalization  in  the  fixing  of  values  upon  prop- 
erty assessed  by  it,  but  whether,  when  property  has  been 
wrongfully  omitted  which  is  taxable  or  fraudulently  as- 
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sessed  at  so  low  a  rate  as  to  amount,  in  law,  to  no  assess- 
ment at  all,  the  court  may  compel  said  board  to  perform 
its  duty  by  assessing  said  property. 

Section  1  of  article  9  of  the  constitution  of  1870 
(Hurd's  Stat.  1899,  p.  68,)  provides:  "The  General  As- 
sembly shall  provide  such  revenue  as  may  be  needful  by 
levying"  a  tax,  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value 
of  his,  her  or  its  property — such  value  to  be  ascertained 
by  some  person  or  persons,  to  be  elected  or  appointed  in 
such  manner  as  the  General  Assembly  shall  direct,  and 
not  otherwise;  but  the  General  Assembly  shall  have 
power  to  tax  *  *  *  persons  or  corporations  owning 
or  using  franchises  and  privileges,  in  such  manner  as  it 
shall  from  time  to  time  direct  by  general  law,  uniform 
as  to  the  class  upon  which  it  operates." 

Paragraph  4  of  section  3  of  chapter  120  (Hurd's  Stat. 
1899,  p.  1391,)  reads  as  follows:  "The  capital  stock  of 
all  companies  and  associations  now  or  hereafter  created 
under  the  laws  of  this  State  except  those  required  to  be 
assessed  by  the  local  assessors,  as  hereinafter  provided 
shall  be  so  valued  by  the  State  Board  of  Equalization  as 
to  ascertain  and  determine  respectively,  the  fair  cash 
value  of  such  capital  stock,  including  the  franchise,  over 
and  above  the  'assessed  value  of  the  tangible  property 
of  such  company  or  association;  such  board  shall  adopt 
such  rules  and  principles  for  ascertaining  the  fair  cash 
value  of  such  capital  stock,  as  to  it  may  seem  equitable 
and  just,  and  such  rules  and  principles  when  so  adopted, 
if  not  inconsistent  with  this  act,  shall  be  as  binding  and 
of  the  same  effect  as  if  contained  in  this  act,  subject 
however,  to  such  change,  alteration  or  amendment  as 
may  be  found  from  time  to  time,  to  be  necessary  by  said 
board:  Provided^  that  in  all  cases  where  the  tangible 
property  or  capital  stock  of  any  company  or  association 
is  assessed  under  this  act,  the  shares  of  capital  stock 
of  such  company  or  association  shall  not  be  assessed  or 
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taxed  in  this  State.  This  clause  shall  not  apply  to  the 
capital  stock,  or  shares  of  capital  stock  of  banks  orgfan*- 
ized  under  the  general  Banking  laws  of  this  State  or 
under  any  special  charter  heretofore  granted  by  the  leg- 
islature of  this  State:  Provided,  further,  that  companies 
and  associations  organized  for  purely  manufacturing 
purposes  or  for  the  mining  and  sale  of  coal,  or  printing 
or  for  publishing  of  newspapers  or  for  the  improving 
and  breeding  of  stock,  shall  be  assessed  by  tlie  local 
assessors  in  like  manner  as  the  property  of  individuals 
is  required  to  be  assessed." 

Paragraph  1  of  said  section  3  (Hurd's  Stat.  1899,  p. 
1393,)  provides:  **A11  personal  property,  except  as  here- 
in otherwise  directed,  shall  be  valued  at  its  fair  cash 
value;"  and  section  108  of  said  chapter  (Hurd's  Stat.  1899, 
p.  1412,)  provides:  "The  State  Board  of  Equalization 
shall  assess  the  capital  stock  of  each  company  or  asso- 
ciation, respectively,  now  or  hereafter  incorporated  un- 
der the  laws  of  this  State,  in  the  manner  hereinbefore  in 
this  act  provided.  The  respective  assessments  so  made 
(other  than  of  the  capital  stock  of  railroad  and  telegraph 
companies)  shall  be  certified  by  the  Auditor,  under  direc- 
tion of  said  board,  to  the  county  clerk  of  the  respective 
counties  in  which  such  companies  or  associations  are  lo- 
cated, and  said  clerk  shall  extend  the  taxes  for  all  pur- 
poses on  the  respective  amounts  so  certified  the  same 
as  may  be  levied  on  the  other  property  in  such  towns, 
districts,  villages  or  cities  in  which  such  companies  or 
associations  are  located." 

By  virtue  of  said  constitutional  provision  and  sections 
of  the  statute,  the  State  Board  of  Equalization,  in  assess- 
ing the  capital  stock  and  franchises  of  corporations,  does 
not  act  as  a  board  of  review  but  as  an  original  assessor, 
and  the  duty  resting  upon  said  board  to  value  and  assess 
the  fair  cash  value  of  the  capital  stock,  including  the 
franchises,  over  and  above  the  assessed  value  of  the  tan- 
gible property  of  all  companies  and  associations  now  or 
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hereafter  created  under  the  laws  of  this  State,  except 
those  required  to  be  assessed  by  the  local  assessors,  is 
mandatory,  and  the  performance  of  such  duty,  when 
omitted  or  evaded,  may  be  enforced  by  mandamus. 

Section  32  of  chapter  120  (Hurd's  Stat.  1899,  p.  1400,) 
provides  that  all  corporations  and  associations  incorpo- 
rated under  the  laws  of  this  State,  other  than  banks  or- 
ganized under  any  special  or  general  laws  of  this  State, 
and  the  corporations  required  to  be  assessed  by  the  local 
assessors,  shall,  in  addition  to  other  property  required 
to  be  listed,  make  out  and  deliver  to  the  assessor  a  sworn 
statement  of  the  amount  of  their  capital  stock,  setting 
forth  particularly  the  name  and  location  of  the  company 
or  association;  the  amount  of  capital  stock  authorized 
and  the  number  of  shares  into  which  such  capital  stock  is 
divided;  the  amount  of  capital  stock  paid  up;  the  market 
value,  or  if  no  market  value,  then  the  actual  value  of 
the  shares  of  stock;  the  total  amount  of  all  indebtedness 
except  the  indebtedness  for  current  expenses,  excluding 
from  such  expenses  the  amount  paid  for  the  purchase  or 
improvement  of  property,  and  the  assessed  valuation  of 
all  its  tangible  property.  Such  statement  shall  be  made 
in  conformity  to  the  instruction  and  upon  forms  to  be 
prescribed  by  the  Auditor  of  Public  Accounts;  and  in 
case  of  a  failure  or  refusal  of  any  person,  oflScer,  com- 
pany or  association  to  make  such  return  or  statement, 
it  is  made  the  duty  of  the  local  assessor  to  make  such 
return  or  statement  from  the  best  information  he  can 
obtain.  By  section  33  of  the  same  act  the  assessor  is  re- 
quired to  return  such  statement  to  the  county  clerk,  the 
county  clerk  is  directed  to  forward  such  statement  to  the 
Auditor  of  Public  Accounts,  and  the  Auditor  is  required, 
annually,  on  the  meeting  of  the  State  Board  of  Equaliza- 
tion, to  lay  before  said  board  the  statements  required  to 
be  returned  to  him,  and  said  board  is  required  to  value 
and  assess  the  capital  stock  of  such  companies  or  asso- 
ciations in  the  manner  provided  by  said  act. 
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Eighteen  of  the  corporations  named  in  said  petition, 
including  the  thirteen  whose  capital  stock  the  State 
Board  of  Equalization  failed  to  assess,  failed  to  make 
such  returns  for  the  year  1900,  as  is  directed  by  said 
statute,  whereupon  the  statements  as  to  them  were  made 
by  the  board  of  assessors,  as  required  by  law,  and  re- 
turned to  the  county  clerk  of  Cook  county,  by  him  for- 
warded to  the  Auditor  of  Public  Accounts  and  by  him 
laid  before  the  State  Board  of  Equalization  at  its  annual 
meeting,  and  were  in  its  possession  long  prior  to  the  time 
of  filing  the  petition  herein.  On  October  17,  at  a  meet- 
ing of  the  State  Board  of  Equalization,  there  was  read 
in  open  session  a  communication  which  it  and  each  mem- 
ber thereof  had  before  that  time  received,  relating  to  the 
capital  stock  valuations  of  the  corporations  named  in 
said  petition,  including  the  thirteen  companies  whose 
capital  stock  it  failed  to  assess,  which  was  as  follows: 

''Oct  8,  1900. 

''To  the  hdnornhh  members  of  the  State  Board  of  Equalization 
of  the  State  of  Illinois: 

**Gentlembm— The  uadersigned,  the  tax  investigating  com- 
mittee of  the  Chicago  Teachers'  Federation,  herewith  present 
to  you  a  memorandum  of  information  compiled  by  said  commit- 
tee. We  believe  the  information  to  be  correct,  and  are  ready 
to  produce  before  your  honorable  body,  or  its  proper  commit- 
tee, evidence  to  support  the  statements  made. 

'*The  twenty-three  companies  named  paid  no  capital  stock 
tax  for  last  year.  We  trust  they  may  this  year  be  compelled 
to  pay  what  is  just.  Their  capital  stock  and  bonds  are  valued 
at  $268,108,312.  The  tangible  property  of  fourteen  of  these 
companies  has  an  assessed  value  of  $5,676,032.  The  assessed 
valuation  of  the  tangible  property  of  the  remaining  nine  compa- 
nies is  estimated  at  $779,717.  Estimated  value  of  total  tangible 
property  is  $6,455,794.  The  full  value  is  five  times  that  sum,  or 
$32,278,745,  leaving  the  valuation  of  intangible  property  sub- 
ject to  capital  stock  tax,  $235,829,567.  We  respectfully  request 
that  your  board  value  and  assess  the  capital  stock  of  such  com- 
panies in  the  manner  provided  by  law. 

^^Respectfully,  Catharine  Googin, 

(Seal.)  Margaret  A.  Haley, 

Tax  Investigating  Com.  Chicago  Teachers'  Federation.*^ 
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The  evidence  shows  that  said  Catharine  Goggin  and 
Margaret  A.  Haley,  as  the  representatives  of  the  Chicago 
Teachers'  Federation,  had  frequently  pointjed  out  to  the 
board  and  the  members  thereof,  and  especially  the  com- 
mittee on  assessment  of  capital  stock  of  corporations, 
that  the  assessments  as  made  for  previous  years  by  the 
State  Board  of  Equalization  permitted  said  corporations 
to  escape  taxation  on  their  capital  stock,  including  fran- 
chises, and  urged  upon  the  board  and  its  members  that 
the  same  be  assessed  for  the  year  1900.  It  further  ap- 
pears from  the  statements  prepared  by  the  board  of  as- 
sessors, and  which  had  been  laid  before  the  board  by  the 
Auditor,  and  from  evidence  collected  by  the  relators  and 
offered  to  be  submitted  to  the  State  Board  of  Equaliza- 
tion by  said  relators,  and  which  is  uncontradicted,  that 
the  value  of  the  capital  stock  and  franchises,  includ- 
ing the  bonded  indebtedness,  exclusive  of  the  assessed 
tangible  property  of  the  thirteen  corporations  which  the 
board  totally  failed  to  assess  for  the  year  1900,  amounted 
to  approximately  $85,000,000,  and  that  said  omitted  com- 
panies earned  during  the  year  prior  to  April  1,  1900,  a 
guaranteed  dividend  of  from  six  per  cent  to  thirty-five 
per  cent  per  annum  upon  their  stock,  mainly  in  the  form 
of  rents  received  from  leases  of  their  rights  and  privi- 
leges to  use  the  streets  of  the  city  of  Chicago,  to  other 
corporations. 

The  only  reason  assigned  by  the  respondents  as  an 
excuse  for  omitting  said  thirteen  corporations  from  the 
list  of  corporations  assessed  by  them  is  to  be  found  in 
the  statement  of  their  counsel  that  the  property  of  eight 
of  said  corporations  had  been  assessed  to  the  Chicago 
Consolidated  Traction  Company,  and  that  in  making  the 
assessment  of  the  property  subject  to  taxation  of  said 
Consolidated  company  they  had  included  the  property 
of  said  eight  corporations,  and  that  the  property  of  five 
of  said  corporations  had  been  assessed  to  the  Chicago 
Union  Traction  Company,  and  that  in  making  the  assess- 
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ment  of  the  property  subject  to  taxation  of  said  Chicago 
Union  Traction  Company  they  had  included  the  property 
of  said  five  corporations.  No  evidence  was  introduced 
to  support  the  claim  of  counsel  and  such  claim  is  dis- 
proved by  the  record.  The  net  assessment  of  capital 
stock  and  franchises  of  the  Chicago  Consolidated  Trac- 
tion Company  over  and  above  its  tangible  property,  as 
assessed  by  the  local  assessors,  was  fixed  by  the  State 
board  at  $100,000  while  that  of  the  Chicago  Union  Trac- 
tion Company  was  fixed  at  $600,000,  which,  according 
to  the  contention  of  counsel  for  respondents,  would  make 
the  net  total  assessable  cash  value  of  the  capital  stock 
and  franchises  of  said  thirteen  omitted  companies  and 
said  Chicago  Consolidated  Traction  Company  and  Chi- 
cago Union  Traction  Company  aggregate  the  sum  of 
$700,000,  while  the  uncontradicted  evidence  establishes 
beyond  doubt  that  the  cash  value  of  the  capital  stock 
of  the  Chicago  Consolidated  Traction  Company  and  the 
Chicago  Union  Traction  Company,  together  with  their 
bonded  indebtedness  after  deducting  therefrom  the  as- 
sessed value  of  their  tangible  property,  alone  exceeds 
that  amount  by  a  large  sum.  It  therefore  clearly  appears 
that  the  capital  stock  and  franchises  of  said  thirteen 
omitted  companies,  as  a  matter  of  fact,  were  not  valued 
and  assessed  by  said  State  Board  of  Equalization  to  said 
several  corporations,  nor  were  the  same  included  in  the 
assessment  of  said  traction  companies,  but  that  the  same 
were  wholly  omitted  from  the  assessment  of  1900. 

We  have  repeatedly  held  that  an  assessment  may  be 
impeached  on  the  ground  that  property  has  been  fraudu- 
lently assessed  at  too  high  a  rate.  In  Pdciflc  Hotel  Co. 
V.  Lieb,  83  111.  602,  we  say  (p.  609):  "Where  *  *  *  the 
valuation  is  so  grossly  out  of  the  way  as  to  show  that 
the  assessor  could  not  have  been  honest  in  his  valuation 
— must  reasonably  have  known  that  it  was  excessive — it 
is  accepted  as  evidence  of  a  fraud  upon  his  part  against 
the  tax-payer,  and  the  court  will  interpose."  And  in  Chi- 
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cagOf  Burlington  and  Quincy  Railroad  Co.  v.  Cole,  75  111.  591, 
(on  p.  594):  "Valuations  must  be  the  result  of  honest 
judgment,  and  not  of  mere  will."  The  converse  of  the 
proposition  must  be  true,  and  an  assessment  may  be  im- 
peached where  the  assessment  has  been  fraudulently 
made  at  too  low  a  rate.  Of  the  seven  corporations  which 
were  assessed  at  some  amount,  the  People's  Gas  Light 
and  Coke  Company  was  one.  That  company  filed  with 
the  Auditor  a  statement,  which  was  sworn  to  by  its  sec- 
retary, on  the  17th  day  of  November,  1900,  and  after  the 
commencement  of  this  suit.  This  statement  was  laid  be- 
fore the  State  Board  of  Equalization  by  the  Auditor  at 
the  time  the  property  of  said  corporation  was  assessed. 
The  statement  showed  the  amount  of  capital  stock  paid 
up  to  be  $28,668,800,  the  amount  of  indebtedness  to  be 
$34,000,000  and  the  total  value  of  the  tangible  property 
to  be  $15,526,785.  The  aggregate  amount  of  the  value 
of  the  capital  stock  and  the  indebtedness,  less  the  tangi- 
ble property,  amounted  to  $47,142,015,  one-fifth  of  which 
would  be  $9,428,403,  and  w^as  the  amount,  under  the  law, 
which  should  have  been  certified  to  the  county  clerk  of 
Cook  county,  on  which  said  clerk  should  have  extended 
the  taxes  of  said  corporation  on  the  basis  that  its  stock 
was  worth  par.  The  evidence  showed,  however,  the  same 
to  be  worth  $106.50  per  share,  which  fact  should  have 
materially  increased  its  assessment.  The  amount,  how- 
ever, assessed  against  said  company  by  the  State  Board 
of  Equalization  was  $450,000,  or  $8,978,403  less  than  the 
company's  own  statement,  subscribed  and  sworn  to  by 
its  own  secretary,  showed  to  be  the  amount  for  which  it 
should  have  been  assessed.  The  assessment  of  this  cor- 
poration is  a  fair  illustration  of  the  assessments  made  by 
the  State  Board  of  Equalization  against  the  other  six 
companies  which  it  assessed. 

It  was  the  duty  of  the  State  Board  of  Equalization 
to  assess  the  capital  stock,  including  the  franchises,  of 
said  corporations  at  the  fair  cash  value  thereof.   Instead 
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of  doing  so,  the  respondents  arbitrarily  and  willfully 
failed  to  follow  a  proper  and  long  established  rule  in 
force  in  this  State  for  making  such  assessments,  by  re- 
fusing to  take  into  consideration,  in  making  such  assess- 
ments, the  bonded  indebtedness  of  said  corporations. 
They  also  disregarded  all  other  rules  for  the  making  of 
such  assessments  in  force  at  the  time  of  the  filing  of  this 
petition,  and  for  the  purpose  of  evading  their  duty  sought 
to  pass  new  rules  for  their  government  in  making  said 
valuations  and  assessments,  and  refused  to  consider  the 
information  then  before  them,  furnished  to  them  by  the 
assessors,  as  provided  by  statute,  and  assessed  the  capi- 
tal stock  and  franchises  of  said  corporations  at  a  nomi- 
nal sum,  instead  of  at  the  fair  cash  value  thereof.  While 
it  is  true  that  fraud  will  not  be  presumed  and  that  the 
decision  of  the  State  Board  of  Equalization  in  fixing  the 
value  of  corporate  property  for  the  purpose  of  taxation 
is  quasi  judicial  in  its  nature,  still,  when  it  is  apparent 
to  the  court  that  every  well  known  rule  for  the  valuation 
of  capital  stock,  including  franchises,  has  been  violated 
and  arbitrarily  disregarded  by  the  board,  and  such  board 
has  refused  to  consider  the  statements  as  to  values  pre- 
pared by  the  assessors,  under  the  statute,  for  its  use, 
and  has  refused  to  consider  information  as  to  the  value 
of  such  corporate  property  submitted  to  it  by  interested 
parties,  and  has  arbitrarily  fixed  such  assessments  at  a 
grossly  inadequate  sum  under  rules  passed  by  it  for  the 
occasion,  the  court  is  justified  in  holding  that  fraud  in 
the  making  of  such  assessments  has  been  established, 
and  such  pretended  assessments  may  be  properly  disre- 
garded and  treated  as  no  assessment,  and  such  board  be 
coerced  by  the  writ  of  mandamus  to  assess  such  property. 
It  is  next  contended  that  the  respondents  were  not  in 
default  at  the  time  the  petition  was  filed;  that  the  State 
Board  of  Equalization  was  then  in  session  and  had  the 
entire  session  in  which  to  value  and  assess  the  capital 
stock  and  franchises  of  said  corporations,  and  that  the 
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petition  for  mandamus  was  therefore  prematurely  filed. 
The  general  rule  is,  that  before  applying  for  a  mandamus 
an  express  demand  should  be  made,  and  there  should  be 
a  refusal  to  perform,  either  express  or  implied.  In  cases, 
however,  where  the  duty  sought  to  be  enforced  is  of  a 
public  nature,  affecting  the  people  at  large,  and  there  is 
no  one  especially  empowered  to  demand  its  performance, 
there  is  no  necessity  for  a  demand  and  a  refusal.  The 
law  requiring  the  duty  stands  as  a  continual  demand. 
(13  Ency.  of  PI.  &  Pr.  618;  People  v.  Board  of  Education,  127 
111.  613;  People  v.  Town  of  ML  Morris,  137  id.  576;  People  v. 
Orabb,  156  id.  155;  Comrs.  of  Highways  v.  Jackson,  163  id.  17.) 
The  State  Board  of  Equalization  met  on  the  10th  day  of 
September.  On  the  11th  day  of  October  the  board,  and 
each  member  thereof,  were  requested,  in  writing,  to  value 
and  assess  the  capital  stock  and  franchises  of  said  cor- 
porations. Thereafter,  and  prior  to  the  filing  of  the  pe- 
tition, the  board  did  nothing  toward  the  performance  of 
its  duty,  and  some  of  its  members  stated  nothing  would 
be  done.  Thirteen  of  said  corporations  were  not  assessed 
at  all,  and  on  the  day  the  board  adjourned  its  annual 
session  seven  were  assessed  at  so  low  a  rate  as  to  amount 
to  no  assessment.  The  duty  to  assess  the  capital  stock 
and  franchises  of  said  corporations  rested  upon  the  re- 
spondents from  the  first  day  of  the  session  of  the  board, 
and  continued  from  day  to  day  throughout  the  session. 
Such  duty  could  not  be  escaped  by  delay,  and  such  delay 
and  subsequent  failure  to  act  show  conclusively  that  re- 
spondents were  willfully  in  default  from  the  beginning 
of  the  session  to  its  close.  We  are  therefore  of  the  opin- 
ion that  no  further  demand  and  refusal  than  was  shown 
by  the  evidence  was  required  prior  to  the  filing  of  the 
petition. 

It  is  further  contended  that  the  court  should  have 
declined  to  grant  the  writ  because  it  appeared  at  the 
hearing  that  the  State  Board  of  Equalization  had  then 
adjourned  its  annual  session,  and  it  is  said  the  court 
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could  then  see  that  the  writ  would  be  wholly  without 
practical  results,  as  the  court  would  be  powerless  to 
enforce  obedience  thereto.  The  law  is  well  settled  that 
the  termination  of  the  office  of  a  respondent  in  mandamics 
proceedings  does  not  abate  the  writ,  and  that  the  pro- 
ceedings may  be  continued  against  his  successor  in  office 
without  beginning  de  novo,  (13  Ency.  of  PL  &  Pr.  756; 
People  V.  Supervisor,  100  111.  332.)  Section  8  of  the  Man- 
damus act  (Hurd's  Stat.  1899,  p.  1136,)  provides  that  "the 
death,  resignation  or  removal  from  office,  by  lapse  of 
time  or  otherwise,  of  any  defendant,  shall  not  have  the 
effect  to  abate  the  suit,  but  his  successor  may  be  made  a 
party  thereto  and  any  peremptory  writ  may  be  directed 
against  him." 

In  the  case  of  People  v.  Supervisor,  supra,  a  peremptory 
writ  of  mandamus  had  been  awarded  against  the  super- 
visor of  a  town,  commanding  him  to  execute,  in  behalf  of 
the  town,  certain  bonds  to  the  relator.  Such  supervisor 
had  not  obeyed  the  command  of  the  writ  at  the  time  his 
term  of  office  had  expired,  and  application  was  made  for 
an  alias  peremptory  writ  against  his  successor  in  office 
to  compel  him  to  perform  the  acts  which  his  predecessor 
in  office  had  been  by  the  first  writ  ordered  to  perform. 
The  writ  was  granted,  and  the  court,  on  page  334,  say: 
"It  is  but  asking  for  the  repetition  of  the  writ  against 
the  same  party,  represented  by  another  person.  *  *  ♦ 
Where  a  continual  and  perpetual  duty  is  incumbent  upon 
certain  public  officers,  the  fact  that  the  officers  hold  their 
tenure  by  annual  elections  will  not  prevent  the  court 
from  interfering,  since  the  duty,  being  continuing  in  its 
nature,  may  be  enforced  against  the  officers  generally, 
and  their  successors." 

The  State  Board  of  Equalization  is  created  by  the 
Revenue  act,  and  the  provisions  of  said  act,  so  far  as 
applicable,  apply  to  said  board.  Sections  276  and  277 
of  said  act  (Hurd's  Stat.  1899,  p.  1441,)  make  provision  for 
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the  assessment  of  omitted  property  and  the  subsequent 
extension  and  collection  of  the  taxes  thereon,  and  are  as 
follows: 

"Sec.  276.  If  any  real  or  personal  property  shall  be 
omitted  in  the  assessment  of  any  year  or  number  of  years, 
or  the  tax  thereon,  for  which  such  property  was  liable, 
from  any  cause  has  not  been  paid,  or  if  any  such  prop- 
erty, by  reason  of  defective  description  or  assessment 
thereof,  shall  fail  to  pay  taxes  for  any  year  or  years, 
in  either  case  the  same,  when  discovered,  shall  be  listed 
and  assessed  by  the  assessor  and  placed  on  the  assess- 
ment and  tax  books.  The  arrearages  of  tax  which  might 
have  been  assessed,  with  ten  per  cent  interest  thereon, 
from  the  time  the  same  ought  to  have  been  paid,  shall 
be  charged  against  such  property  by  the  county  clerk. 
It  shall  be  the  duty  of  county  clerks  to  add  uncollected 
personal  property  tax  to  the  tax  of  any  subsequent  year, 
whenever  they  may  find  the  person  owing  such  uncol- 
lected tax  assessed  for  any  subsequent  year." 

"Sec.  277.  If  the  tax  or  assessment  on  property  liable 
to  taxation  is  prevented  from  being  collected  for  any 
year  or  years,  by  reason  of  any  erroneous  proceeding  or 
other  cause,  the  amount  of  such  tax  or  assessment  which 
such  property  should  have  paid  may  be  added  to  the  tax 
on  such  property  for  any  subsequent  year,  in  separate 
columns  designating  the  year  or  years." 

While  we  have  held  section  276  was  modified  by  the 
Revenue  law  of  1898,  (People  v.  Sellars,  179  111.  170,)  so 
that  the  power  to  assess  omitted  property  was  taken 
from  the  local  assessor  and  conferred  upon  the  board  of 
review,  said  section  was  not  repealed,  and  such  modifi- 
cation does  not  apply  to  the  State  Board  of  Equalization 
when  acting  as  an  original  assessor  of  the  capital  stock 
and  franchises  of  corporations,  and  said  State  board  may 
still  make  the  assessment  of  omitted  capital  stock  and 
franchises  of  corporations  under  said  section.  We  are 
therefore  of  the  opinion  that  the  writ  can  be  obeyed,  and 
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that  there  is  no  force  in  the  contention  that  it  would  be 
wholly  without  practical  results. 

The  trial  court,  upon  behalf  of  the  petitioner,  held 
the  following  propositions  of  law,  to  which  holding  the 
respondents  excepted: 

**The  court  holds  that  in  making  the  assessment  of  the 
capital  stock  of  corporations,  including  the  franchise,  it 
is  proper  for  the  board  to  add  the  market  or  fair  cash 
value  of  the  shares  of  stock,  and  the  market  or  fair  cash 
value  of  the  debt  of  the  corporation,  excluding  the  in- 
debtedness for  current  expenses,  and  to  take  the  aggre- 
gate amount  so  ascertained  as  the  fair  cash  value  of  the 
capital  stock,  including  the  franchise,  and  to  take  there- 
from the  equalized  or  assessed  valuation  of  the  tangible 
property  of  the  corporation,  and  one-fifth  of  the  remain- 
der would  be  the  net  assessed  valuation  of  the  capital 
stock  of  such  corporation,  including  the  franchise,  over 
and  above  the  assessment  of  its  tangible  property." 

Also:  "The  court  holds  that  the  so-called  rules  adopted 
by  the  State  Board  of  Equalization  on  the  22d  day  of 
November,  1900,  do  not  present  a  correct  and  lawful 
method  of  determining  the  assessed  valuation  of  the  cap- 
ital stock  of  corporations,  including  the  franchise,  over 
and  above  the  equalized  or  assessed  valuation  of  the 
tangible  property." 

Paragraph  4  of  section  3,  chapter  120,  (Hurd's  Stat. 
1899,  p.  1394,)  provides  the  State  Board  of  Equalization 
"shall  adopt  such  rules  and  principles  for  ascertaining 
the  fair  cash  value  of  such  capital  stock,  as  to  it  may 
seem  equitable  and  just,  and  such  rules  and  principles, 
when  so  adopted,  if  not  inconsistent  with  this  act,  shall 
be  as  binding  and  of  the  same  effect  as  if  contained  in 
this  act,  subject  however,  to  such  change,  alteration  or 
amendment  as  may  be  found  from  time  to  time,  to  be 
necessary  by  said  board."  In  pursuance  of  the  authority 
thus  conferred,  said  board  in  the  year  1873  adopted  rules 
for  its  government  in  the  assessment  of  the  capital  stock 
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and  franchises  of  corporations.  Said  rules  were  amended 
in  1889,  and  thereafter  remained  in  force  until  after  the 
commencement  of  this  suit,  and  are  as  follows: 

^  ^Resolved J  That  for  the  purpose  of  ascertaining  the  fair  cash 
value  of  the  capital  stock,  including  the  franchise,  of  all  com- 
panies or  associations  now  or  hereafter  created  under  the  laws 
of  this  State,  and  for  the  assessment  of  the  same,  or  so  much 
thereof  as  may  be  found  to  be  in  excess  of  the  assessed  or  equal- 
ized vulue  of  the  tangible  property  of  such  companies  and  as- 
sociations, respectively,  we,  the  State  Board  of  Equalization, 
hereby  adopt  the  following  rules  and  principles,  viz. : 

^^ First — The  market  or  fair  cash  value  of  the  shares  of  capi- 
tal stock  and  the  market  or  fair  cash  value  of  the  debt  to  be 
determined  by  reference  to  the  Stock  Exchange  or  the  books 
of  said  corporations;  and  the  returns  made  to  the  State  board, 
or  other  means,  (excluding  from  such  debt  the  indebtedness  for 
current  expenses,)  shall  be  combined  or  added  together,  and  the 
aggregate  amount  so  ascertained  shall  be  taken  and  held  to  be 
the  fair  cash  value  of  the  capital  stock,  including  the  franchise, 
respectively,  of  such  companies  and  associations. 

^* Second — From  the  aggregate  amount  ascertained,  as  afore- 
said, there  shall  be  deducted  the  aggregate  amount  of  the 
equalized  or  assessed  valuation  of  all  tangible  property,  respec- 
tively, of  such  companies  and  associations  (such  equalized  or 
assessed  valuation  in  each  case,  if  any,  shall  be  taken  and  held 
to  be  the  amount  and  fair  cash  value  of  the  capital  stock,  in- 
cluding the  franchise,)  which  this  board  is  required  by  law  to 
assess,  respectively,  against  companies  and  associations  now  or 
hereafter  created  under  the  laws  of  this  State." 

On  the  22d  day  of  November,  and  immediately  follow- 
ing the  overruling  of  respondents'  demurrer  to  the  peti- 
tion filed  herein,  the  State  Board  of  Equalization  passed 
a  new  set  of  rules  for  its  government  in  the  assessment 
of  the  capital  stock  and  franchises  of  corporations,  which 
are  as  follows: 

^^Resolvedj  That  for  the  purpose  of  ascertaining  the  fair 
cash  value  of  the  capital  stock,  including  the  franchise,  of  all 
companies  and  associations  now  or  hereafter  created  under  the 
laws  of  this  State,  and  for  the  assessment  of  the  same,  or  so 
much  thereof  as  may  be  found  to  be  in  excess  of  the  assessed 
or  equalized  value  of  the  tangible  property  of  such  companies 


Digitized  by 


Google 


Oct.  '01 J    State  Board  op  Equalization  v.  People.    545 

and  associations,  respectively,  we,  the  State  Board  of  Equaliza- 
tion, hereby  adopt  the  following  rules  and  principles,  viz. : 

^^ First — The  capital  stock  of  each  said  company  or  asso- 
ciation shall  be  valued  as  an  entirety,  due  consideration  being- 
given  to  the  following  propositions:  (a)  To  the  character  and 
duration  of  the  franchise  of  said  company  or  association;  (ft) 
to  the  amount  of  the  contribution  (if  any)  demanded  of  and 
paid  by  said  company  or  association,  under  the  provisions  of 
any  contract  or  ordinance,  to  any  municipality,  as  compensa- 
tion for  the  use  of  its  franchise  privileges  in  said  municipality; 
(c)  the  highest  and  lowest  quotations  of  the  shares  of  stock  of 
said  company  or  association  during  the  twelve  months  imme- 
diately preceding  the  date  of  assessment,  and  the  number  of 
shares  of  stock  sold  at  such  quotations;  {d)  any  other  fact  or 
condition  or  circumstance  that  will  assist  in  arriving  at  a  just, 
equitable,  fair  cash  value  of  said  capital  stock. 

^^ Second— Yrom  the  aggregate  amount  ascertained,  as  afore- 
said, there  shall  be  deducted  the  aggregate  amount  of  the 
equalized  or  assessed  valuation  of  all  the  tangible  property, 
respectively,  of  such  companies  and  associations,  wherever  the 
same  may  be  located,  (such  equalized  or  assessed  valuation  of 
its  Illinois  property  being  taken,  in  each  case,  as  the  same  may 
be  determined  by  the  equalization  or  assessment  of  property 
by  this  board,)  and  the  amount  remaining,  in  each  case,  if  any, 
shall  be  taken  and  held  to  be  the  amount  and  fair  cash  value 
of  the  capital  stock,  including  the  franchise,  which  this  board 
is  required  by  law  to  assess,  respectively,  against  companies 
and  associations  now  or  hereafter  created  under  the  laws  of 
this  State. 

^^ Third — The  above  and  foregoing  are  declared  to  be  the 
only  existing  rules  and  principles  adopted  by  this  board  for  its 
government  in  the  assessment  of  the  capital  stock  of  companies 
or  associations." 

The  State  Board  of  Equalization  has  power  to  pass 
such  rules  for  ascertaining  the  fair  cash  value  of  the 
stock  of  corporations,  including  franchises,  as  it  may 
deem  equitable  and  just,  provided  such  rules  are  not  in- 
consistent with  the  constitution  or  the  Revenue  act.  The 
purpose  of  such  rules  is  to  provide,  so  far  as  possible,  a 
certain  and  uniform  method  of  ascertaining  the  fair  cash 
value  of  the  capital  stock,  including  franchises,  sought  to 
be  assessed.     In  furtherance  of  that  object  the  rules  in 
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force  at  the  time  the  petition  herein  was  filed  were  passed 
soon  after  the  constitution  of  1870  went  into  effect,  and 
were  in  full  force  at  the  time  of  the  commencement  of 
this  suit.  They  are  well  adapted  to  produce  the  result 
desired,  and  have  not  only  been  uniformly  applied  by 
preceding-  State  Boards  of  Equalization,  but  have  met 
the  approval  of  this  court  as  well  as  the  Supreme  Court 
of  the  United  States,  and  the  method  pointed  out  there- 
in for  assessing  capital  stock  and  franchises  would  be  a 
proper  one  for  the  board  to  follow  even  though  no  rules 
had  ever  been  formally  passed  by  the  board  adopting 
said  method. 

In  Porter  v.  Bockfordy  Bock  Island  and  St  Louis  Railroad 
Co,  76  111.  561,  the  court,  speaking  by  Mr.  Justice  Schol- 
FiELD,  said  (p.  588):  "It  is  argued  that,  by  adopting  this 
mode  of  valuation,  the  board  assessed  the  corporation 
upon  the  value  of  the  debts  which  it  owes,  and  which  are 
not,  in  any  sense,  its  property.  We  are  not  to  assume 
that  this  was  done,  as  it  is  not  enjoined  by  the  Revenue 
act,  and  would  be  in  clear  violation  of  the  duty  imposed 
on  the  board.  It  appears  from  the  resolutions  that  the 
object  was  to  assess  the  capital  stock  and  franchises  of 
corporations  as  is  directed  by  the  fourth  clause  of  the 
third  section  of  the  Revenue  act,  and  the  assessment  is, 
in  fact,  on  the  capital  stock,  including  the  franchise. 
The  averment  in  the  bill  in  this  respect  is  contradicted 
by  the  exhibit.  There  is  a  seeming  injustice  in  taxing 
corporations  which  are  largely  indebted  and  whose  earn- 
ings are  insufficient  to  pay  the  accruing  interest,  as  is 
alleged  to  be  the  fact  in  the  present  case,  to  the  full 
extent  of  the  value  of  all  their  property  and  privileges, 
without  regard  to  their  indebtedness;  yet  it  has  never 
been  the  policy  of  the  legislature  to  make  any  discrimi- 
nation in  favor  of  individuals  on  this  account,  and  corpo- 
rations cannot  claim  an  exemption  from  taxation  when, 
under  like  circumstances,  an  individual  would  not  also 
be  exempt  to  the  same  extent.     The  mode  of  valuation 
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adopted  by  the  board  of  equalization  assumes,  first,  that 
the  value  of  the  ag^g^reg-ate  shares  of  capital  stock  is  equal 
to  the  value  of  all  the  property,  including  the  franchise, 
belonging  to  the  corporation,  when  it  is  not  indebted; 
second,  that  when  the  corporation  is  indebted  the  indebt- 
edness proportionally  reduces  the  value  of  the  shares  of 
capital  stock;  third,  that  the  value  of  the  debt  is  deter- 
mined by  the  value  of  that  belonging  to  the  corporation 
from  which  its  payment  can  be  enforced,  so  that,  how- 
ever great  the  nominal  amount  of  the  debt,  its  actual 
value  can  never  exceed  that  sum.  To  illustrate:  Where 
a  corporation  is  free  from  debt  and  the  aggregate  value 
of  its  shares  of  stock  is,  say,  $150,000,  it  is  assumed  that 
the  value  of  its  capital  stock,  including  its  franchise, 
is  $150,000.  If  the  same  corporation,  still  retaining  the 
same  property,  is,  however,  indebted  $50,000,  this  will 
reduce  the  aggregate  value  of  its  shares  of  stock  to 
$100,000,  but  as  the  law  does  not  exempt  corporations  or 
individuals  from  the  payment  of  taxes  on  account  of  in- 
debtedness it  would  not  be  accurate  to  tax  the  corpora- 
tion at  this  amount,  because  to  do  so  would  be  to  exempt 
it  to  the  extent  of  its  indebtedness.  To  ascertain,  there- 
fore, what  would  be  the  aggregate  value  of  its  shares  of 
stock  if  the  corporation  were  free  from  debt,  it  is  nec- 
essary to  add  the  value  of  the  debt  to  the  value  of  the 
shares  of  stock.  If  the  corporation  is,  in  the  given  case, 
indebted  $150,000,  the  shares  of  stock  will  be  worth  noth- 
ing but  the  value  of  the  debt  will  be  $150,000,  which  is 
the  value  of  that  from  which  its  payment  can  be  enforced; 
and  so,  if  the  corporation  is  indebted  in  any  greater  sum, 
the  value  of  the  debt  will  still  be  only  $150,000." 

In  Pacific  Hotel  Co.  v.  Lieb,  83  111.  602,  the  same  learned 
justice,  on  page  610,  says:  "The  words  'capital  stock,' 
as  used  in  the  Revenue  law,  we  have  held  in  Porter  v. 
Eockfordf  Bock  Island  and  St.  Louis  Railroad  Co.  76  111.  561, 
and  in  other  subsequent  cases  where  the  question  has 
been  before  us,  mean  the  property  belonging  to  the 
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corporation;  and  we  have  also  held  in  those  cases  that 
it  was  desig^ned  by  the  law  that  all  that  belongs  to  the 
corporation  as  its  property,  whether  tangible  or  intan- 
gible and  of  whatever  nature  or  kind,  should  be  valued, 
under  this  designation,  for  the  purpose  of  taxation.  The 
assessed  valuation  of  the  tangible  property  is  deducted 
to  avoid  double  taxation,  and  when  this  is  done  the  resi- 
due apparently  represents  only  the  valuation  of  the  in- 
tangible property.  But  this  is  only  apparently  so,  for 
in  reality  it  may  represent  also  tangible  property  not 
represented  by  the  valuation  deducted.  If  there  be  prop- 
erty belonging  to  the  corporation  which  adds  to  the  value 
of  the  shares  of  stock  and  the  value  of  the  debts  of  the 
corporation,  and  which  has  been  omitted  in  the  assess- 
ment of  the  tangible  property,  it,  as  well  as  the  in- 
tangible property,  would  be  represented  in  the  balance 
remaining  after  deducting  the  assessed  value  of  the  tan- 
gible property.  So,  also,  this  balance  might  represent 
an  excess  over  the  assessed  value  of  the  tangible  prop- 
erty should  it  be  assessed  at  a  less  sum  than  is  repre- 
sented as  its  value,  in  connection  with  the  franchise,  by 
means  of  the  value  of  the  shares  of  stock  or  the  value 
of  the  debts.  The  double  valuation  being  avoided,  how- 
ever, by  the  deduction  of  the  assessed  valuation  of  the 
tangible  property,  the  corporation  suffers  no  injustice 
whether  the  balance  entirely  represents  the  value  of  in- 
tangible property,  or  whether  it  also,  in  part,  represents 
the  value  of  the  tangible  property.  The  object  is  to 
reach  the  capital  stock  or  property  of  the  corporation 
as  an  entirety, — the  tangible  and  intangible  values  com- 
bined." 

And  in  the  Tax  cases,  reported  in  2  Otto,  575,  Mr.  Jus- 
tice Miller,  speaking  for  the  court,  says:  "It  is  *  *  * 
obvious  that  when  you  have  ascertained  the  current  cash 
value  of  the  whole  funded  debt  and  the  current  cash 
value  of  the  entire  number  of  shares,  you  have,  by  the 
action  of  those  who  above  all  others  can  best  estimate  it, 
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ascertained  the  true  value  of  the  road, — all  its  property, 
its  capital  stock  and  its  franchises, — for  these  are  all 
represented  by  the  value  of  its  bonded  debt  and  of  the 
shares  of  its  capital  stock." 

In  the  first  proposition  of  law  above  set  forth,  the 
holding"  of  the  court  was  to  the  effect  that  in  making 
the  assessment  of  the  capital  stock  of  corporations,  in- 
cluding franchises,  it  is  proper  to  add  the  market  or  fair 
cash  value  of  the  capital  stock  to  the  market  or  fair  cash 
value  of  the  debt  of  the  corporation,  (excluding  from  such 
debt  the  indebtedness  for  current  expenses,)  and  to  de- 
duct from  the  result  the  aggregate  amount  of  the  equal- 
ized or  assessed  valuation  of  all  the  tangible  property 
of  said  corporation,  and  one-fifth  of  the  remainder  would 
be  the  net  assessed  valuation  of  the  capital  stock,  in- 
cluding franchise,  over  and  above  the  assessment  of  its 
tangible  property.  The  method  thus  pointed  out  of  ob- 
taining the  cash  value  of  the  capital  stock,  including 
franchises,  of  corporations  for  the  purpose  of  taxation 
has  been  in  force  in  this  State  for  many  years,  and  has 
been  approved  by  the  courts,  both  State  and  national, 
and  was  a  proper  rule  for  the  board  to  follow  in  assess- 
ing the  capital  stock,  including  franchises,  of  corpora- 
tions for  the  purpose  of  taxation.  We  are  of  the  opinion 
the  court  did  not  err  in  holding  said  proposition  to  fairly 
state  a  rule  of  law  applicable  to  this  case. 

The  second  proposition  challenges  the  method  pro- 
vided in  the  rules  adopted  on  the  22d  day  of  November, 
1900,  for  obtaining  the  fair  cash  value  of  capital  stock, 
including  the  franchises,  over  and  above  the  equalized 
or  assessed  valuation  of  the  tangible  property,  for  the 
purposes  of  taxation.  Such  rules  entirely  eliminate  from 
such  consideration  the  indebtedness  of  the  corporation 
to  be  taxed.  This  should  not  be  done,  as  the  cash  value 
of  the  capital  stock,  including  franchises,  of  a  corpora- 
tion cannot  be  obtained  without  taking  into  considera- 
tion the  element  of  debt.     They  also  provide  that  the 
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amount  paid  to  any  municipality  as  compensation  for 
the  use  of  its  franchise  privileg'es  in  such  municipality 
shall  be  taken  into  consideration.  Such  outlay  is  but  a 
current  expense,  and  should  no  more  be  taken  into  con- 
sideration in  determining  such  question  of  value  than 
interest  or  labor.  The  rules  adopted  on  the  22d  day  of 
November  are  declared  to  be  the  only  existing  rules  and 
principles  in  force  for  the  government  of  the  board  in 
making  the  assessment  of  the  capital  stock  of  compa- 
nies or  associations.  There  should  therefore  have  been 
included  within  their  terms  everything  necessary  to  be 
considered  by  the  board  in  order  that  a  correct  valuation 
might  be  reached,  and  there  should  have  been  included 
within  their  terms  no  element  which  was  not  proper  for 
the  board  to  consider  in  making  such  assessment.  As  they 
exclude  the  question  of  the  debts  of  the  corporation  from 
the  consideration  of  the  board  and  provide  that  items  of 
mere  current  expenses  shall  be  taken  into  consideration 
in  making  such  estimate,  they  do  not  present  a  correct 
and  lawful  method  of  determining  the  assessed  valuation 
of  the  capital  stock  of  corporations,  including  the  fran- 
chises, over  and  above  the  equalized  or  assessed  valua- 
tion of  the  tangible  property,  and  the  court  did  not  err 
in  holding  said  proposition  to  be  the  law. 

The  respondents  submitted  sixteen  propositions  in 
writing,  which  the  court  was  asked  to  hold  as  the  law 
of  this  case.  The  court  held  six  and  refused  ten  of  said 
propositions.  The  propositions  held  by  the  court  upon 
behalf  of  the  petitioner  and  the  relators  we  think  fairly 
stated  the  law  of  this  case,  and  the  court  committed  no 
error  in  holding  or  refusing  to  hold  propositions  of  law. 

It  is  urged  by  counsel  for  the  respondents,  with  g^eat 
earnestness,  that  there  is  no  evidence  in  this  record  to 
sustain  the  judgment.  The  evidence  offered  on  behalf  of 
the  petitioner,  when  considered  alone,  in  our  judgment 
fully  sustains  the  findings  and  judgment  of  the  trial 
court.     To  meet  the  case  made  by  the  petitioner  the  re- 
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spondents  introduced  no  evidence,  their  insistence  being 
that  the  petitioner  had  failed  to  make  a  case;  that  the 
petition  was  prematurely  filed;  that  the  judgment  was 
rendered  too  late,  and  that,  in  any  event,  the  court  was 
without  jurisdiction  to  review  the  action  of  the  State 
Board  of  Equalization  or  to  coerce  it  by  writ  of  man- 
damns.  This  is  a  civil  suit,  and  the  members  of  the  board 
were  competent  witnesses,  and  if  it  were  true  that  the 
capital  stock,  including  franchises,  of  said  corporations 
were  about  to  be  or  had  been  fairly  and  honestly  valued 
and  assessed,  it  would  have  been  an  easy  matter  for  them 
to  have  explained  to  the  court  the  methods  pursued  by 
them  in  reaching  the  results  which  they  obtained,  and  to 
have  shown  to  the  court  that  such  results  were  proper 
and  legal.  The  respondents,  however,  saw  fit  to  rest 
their  case  upon  the  law  and  to  entirely  ignore  the  facts, 
and  we  are  of  the  opinion  that  the  court,  upon  this  rec- 
ord, not  only  properly  held  the  law,  but  also  the  facts, 
against  them. 

It  is  further  contended  that  the  judgment  of  the  court 
awarding  the  writ  is  too  general,  and  therefore  void.  The 
order  and  judgment  of  the  court,  omitting  the  formal 
part,  is  as  follows:  "And  it  is  further  considered  and 
directed  by  the  court  that  you,  the  said  State  board,  and 
the  members  thereof,  be  and  you  are  hereby  commanded 
to  convene  forthwith  at  the  capitol  building,  in  the 
county  of  Sangamon,  and  that  you  there  forthwith  value 
and  assess  the  capital  stock,  including  the  franchise,  of 
each  of  said  companies  herein  named,  as  of  April  1, 1900, 
in  the  manner  provided  by  law,  so  as  to  ascertain  and 
determine,  respectively,  as  to  each  of  said  corporations, 
the  fair  cash  value  of  its  capital  stock,  including  its 
franchise,  over  and  above  the  assessed  value  of  the  tan- 
gible property  of  such  company,  for  the  year  1900.  And 
it  is  further  ordered  that  in  arriving  at  such  valuations 
and  assessments  of  the  capital  stock,  including  the  fran- 
chises of  said  companies  hereinbefore  named,  said  board, 
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and  each  member  thereof,  shall,  from  the  best  informa- 
tion obtainable  by  it  and  them,  ascertain  and  take  into 
consideration,  among  other  thing^s,  as  to  each  said  cor- 
poration as  the  same  was  on  the  first  day  of  April,  1900, 
the  market  value,  or  if  no  market  value,  then  the  fair 
cash  value,  of  its  shares  of  stock  and  the  total  amount  of 
all  its  indebtedness,  except  the  indebtedness  for  current 
expenses,  excluding  from  such  expenses  the  amount  paid 
for  the  purchase  or  the  improvement  of  property  and  the 
assessed  or  equalized  valuation  of  all  tangible  property 
of  said  corporations,  respectively,  on  said  April  1,  1900. 
And  you  are  further  commanded  to  direct  the  respective 
assessments  so  made  to  be  certified  by  the  said  Auditor 
of  Public  Accounts  to  the  county  clerk  of  Cook  county, 
that  the  taxes  for  all  purposes  thereon  may  be  extended 
by  said  clerk  for  the  year  1900.  You  are  further  com- 
manded to  make  return  to  this  court  on  the  12th  day  of 
June,  A.  D.  1901,  in  what  manner  you  have  complied  with 
this  order."  The  court  does  not,  by  its  said  order  and 
judgment,  undertake  to  control  the  discretion  or  judg- 
ment of  the  respondents  in  the  valuation  or  assessment 
of  the  capital  stock,  including  the  franchises,  of  said  cor- 
porations. It  only  lays  down  the  rules  of  law  which 
govern  and  the  methods  which  should  be  pursued  by  the 
respondents  in  making  such  valuation  and  assessment. 
This  we  think  proper. 

We  have  been  asked  by  the  petitioner  to  fix  the  date 
when  a  return  to  the  writ  should  be  made.  Such  order 
is  not  necessary.  Under  section  82  of  the  Practice  act, 
upon  filing  in  the  trial  court  a  certified  copy  of  the  order 
of  affirmance  the  same  will  operate  as  a  procedendo^  and 
that  court  will  become  re-invested  with  jurisdiction,  and 
may  proceed  as  though  no  appeal  had  been  taken.  Smith 
V.  Stevens,  133  111.  183. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  circuit  court  will  be  affirmed. 

Judgment  c^rmed. 
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Helen  M.  Gardner  et  al. 

V. 

Morris  Cohn  et  al. 
Opinion  filed  October  $4, 1901. 

1.  MORTQAGES — uihen  record  of  mortgage  is  sufficiently  certain  to  he 
congtructive  notice.  The  record  of  a  mortgfage  is  sufficiently  certain 
to  be  constructive  notice  even  though  the  amount  of  the  note  se- 
cured is  not  expressly  stated,  where  the  note  is  in  other  respects 
identified  and  the  rate  of  interest  is  specified,  together  with  the 
number  and  amount  of  each  interest  coupon  and  the  respective 
dates  for  their  payment. 

2.  Equity — when  cross-bill  is  unnecessary.  On  bill  to  foreclose  a 
mortgage,  if  the  answers  of  the  various  parties  claim  liens,  the 
court  has  power,  without  the  filing  of  a  cross-bill,  to  determine  the 
existence  and  priority  of  the  various  liens,  and  to  order  the  prem- 
ises sold  and  the  proceeds  distributed  in  discharge  of  such  liens 
according  to  priority. 

3.  Same— failure  of  foreclosure  decree  to  specify  time  for  paying  amount 
due  is  not  reversible  error.  Failure  of  a  foreclosure  decree  to  specify 
a  period  of  time  within  which  the  defendant  might  pay  the  amount 
found  due  before  the  master  could  advertise  the  premises  for  sale 
is  not  reversible  error,  since  the  allowance  of  such  time  is  not 
required  by  statute  but  is  in  the  discretion  of  the  chancellor;  but 
such  practice  is  not  approved. 

Gardner  v.  Cohn,  95  111.  App.  26,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  R.  W.  Hilscher,  Judge, 
presiding. 

Eddy,  Haley  &  Munroe,  for  appellants: 
A  subsequent  or  second  mortgagee,  without  actual  no- 
tice of  the  existence  of  a  prior  mortgage,  is  charged  with 
only  such  notice  as  the  record  contains.     Bullock  v.  Bat- 
tenfumsen,  108  111.  28. 

The  description  of  a  mortgage  debt  must  be  correct  as 
far  as  it  goes.  15  Am.  &  Eng.  Ency.  of  Law,  76;  Jones  on 
Mortgages,  (5th  ed.)  sec.  70;  Jewel  v.  President,  27  Me.  400; 
Clay  V.  Owen,  81  Mass.  521. 
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A  mortg-age  is  required  to  disclose,  with  as  much  cer- 
tainty as  possible,  the  real  character  of  the  indebtedness. 
If  it  is  given  to  secure  an  existing  or  future  liability,  the 
foundation  of  such  liability  should  be  set  forth.  Bank  v. 
Godfrey,  23  111.  552. 

The  debt  is  the  principal  thing  and  the  mortgage  the 
mere  incident.  If  the  principal  thing  is  void  or  inopera- 
tive so  will  be  the  incident.  Ogden  v.  Ogden,  180  111.  543; 
Liu^as  V.  Harris,  20  id.  169;  Coffing  v.  Taylor,  16  id.  472;  Byan 
V.  Dunlap,  18  id.  743;  Warner  v.  Helm,  1  Gilm,  231. 

Charles  B.  Cheadle,  for  appellees: 

It  is  sufficient  if  the  amount  of  the  debt  secured  can 
be  ascertained  or  inferred  from  the  record.  BattenJioiisen 
V.  Bullock,  11  111.  App.  668;  Bramhall  v.  Flood,  41  Conn.  71; 
Booth  V.  Barnum,  9  id.  286;  Miller  v.  Bouser,  25  111.  App.  90. 

In  the  description  of  the  debt  substantial  accuracy  is 
all  that  is  required.  It  must  be  correct  as  far  as  it  goes, 
and  must  be  full  enough  to  direct  attention  to  the  sources 
of  correct  information,  and  must  be  such  as  not  to  mis- 
lead or  deceive  as  to  the  nature  and  amount  of  the  debt. 
Goff  V.  Price,  42  W.  Va.  384. 

The  record  of  a  mortgage  is  constructive  notice  of 
whatever  appears  on  its  face  or  may  be  inferred  there- 
from. Bullock  V.  Battenhousen,  11  111.  App.  668;  108  111.  28; 
Bergman  v.  Bogda,  46  111.  App.  357. 

Whatever  puts  a  party  on  inquiry  amounts,  in  law,  to 
notice,  provided  the  inquiry  becomes  a  duty,  and  would 
lead  to  knowledge  of  the  requisite  fact  by  the  exercise 
of  ordinary  diligence  and  understanding.  Bank  v.  Dayton, 
116  111.  264;  Bank  v.  Parsons,  54  Minn.  56;  Hunter  v.  Stone- 
burner,  92  111.  75. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

As  between  appellees  and  the  appellant  Mrs.  Helen 
M.  Gardner,  the  important  question  to  be  determined  is 
whether  the  record  of  a  certain  mortgage  on  real  estate 
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in  Will  county,  Illinois,  given  to  the  appellees  by  Good- 
man Greenbaum  and  Carrie  Greenbaum,  his  wife,  on  the 
12th  day  of  January,  1894,  and  filed  for  record  in  the  office 
of  the  recorder  of  deeds  of  said  Will  county  on  the  16th 
day  of  January,  1894,  is  the  superior  lien  to  a  mortgage 
on  the  same  real  estate  executed  by  the  same  mortgagors 
to  the  said  Helen  M.  Gardner  on  the  8th  day  of  February, 
1896,  and  duly  recorded  on  the  same  day. 

In  the  mortgage  given  to  the  appellees  the  indebted- 
ness intended  to  be  secured  by  it  is  described  as  follows: 
"To  secure  the  payment  of  one  certain  promissory  note 
executed  by  said  Goodman  Greenbaum,  bearing  even  date 
herewith,  payable  to  the  order  of  said  Morris  Cohn  and 
Harris  Cohn  two  years  after  date,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  payable  every  three 
months,  said  interest  being  also  evidenced  by  eight  cou- 
pon notes  attached  to  said  principal  note  and  numbered 
from  2  to  9,  inclusive,  each  being  for  the  sum  of  f  105,  and 
payable,  respectively,  on  the  12th  day  of  April,  July,  Oc- 
tober, 1894,  and  January,  April,  July  and  October,  1895, 
and  January,  1898."  It  will  be  noted  the  sum  of  money 
to  be  paid  is  not  expressly  stated  in  the  description  of 
the  indebtedness  in  the  mortgage. 

The  appellant  Mrs.  Gardner  had  no  actual  notice  of 
the  mortgage  given  by  said  Greenbaum  and  wife  to  ap- 
pellees, and  the  contention  upon  her  part  is,  that  the 
statement  of  the  indebtedness  incorporated  in  the  mort- 
gage as  intended  to  be  secured  thereby  is  so  uncertain 
and  indefinite  that  the  record  of  the  mortgage  did  not 
operate  to  charge  her  with  constructive  notice  thereof. 
The  description  in  the  mortgage  of  the  indebtedness  in- 
tended to  be  secured  thereby  was  sufficiently  certain  to 
inform  the  appellant  Mrs.  Gardner  that  such  indebted- 
ness was  evidenced  by  a  note  which  the  mortgagor,  Good- 
man Greenbaum,  had  executed  to  the  appellees,  Morris 
and  Harris  Cohn;   that  the  note  was  of  even  date  with 
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the  mortgagee,  namely,  the  12th  day  of  January,  1894,  and 
would  fall  due  in  two  years  thereafter;  that  according- 
to  the  tenor  of  the  note  the  sum  of  money  for  which  the 
note  was  given  bore  interest  at  the  rate  of  seven  per  cent 
per  annum,  payable  quarter  yearly,  and  that  said  quar- 
ter yearly  payments  of  interest  would  amount  to  the  sum 
of  1105  each.  The  principal  of  the  note  was  not  expressly 
stated,  but  it  was  wholly  unnecessary  inquiry  aliunde  the 
description  given  in  the  mortgage  should  be  made  in 
order  to  ascertain  such  principal  sum.  The  description 
contained  the  data  necessary  to  a  very  simple  computa- 
tion which  would  disclose  the  amount  of  the  indebted- 
ness. The  principal  of  the  note  was  the  sum  upon  which 
interest  at  the  rate  of  seven  per  cent  per  annum  would 
amount  to  $105  in  three  months,  or  $420  in  one  year. 
Everything  necessary  to  define  the  nature  of  the  mort- 
gage indebtedness  was  accurately  set  forth  in  the  record 
of  the  mortgage,  so  that  another  indebtedness  could  not 
have  been  substituted  for  it.  Nothing  in  the  description 
given  in  the  record  tended  to  deceive  or  mislead,  and  the 
description,  within  itself,  recited  facts  which  disclosed 
the  amount  of  the  encumbrance  created  by  the  mortgage 
wilfh  no  less  certainty  than  had  such  amount  been  ex- 
pressly stated.  The  chancellor  correctly  ruled  the  rec- 
ord of  the  mortgage  carried  notice  to  the  appellant  Mrs. 
Gardner  of  the  lien  created  by  the  execution  of  the  in- 
strument 

The  proceeding  was  a  bill  in  chancery  by  the  appel- 
lees to  foreclose  the  mortgage  given  to  them,  the  appel- 
lants being  defendants  to  the  bill.  The  appellant  Mrs. 
Gardner  filed  an  answer  and  a  cross-bill.  The  answer 
alleged  the  said  Greenbaum  and  wife  were  indebted  to 
the  respondent,  Mrs.  Gardner,  in  the  sum  of  11000,  and 
to  secure  the  same,  together  with  interest  at  the  rate  of 
five  per  cent  thereon  until  paid,  on  the  8th  day  of  Feb- 
ruary, 1896,  executed  and  duly  acknowledged  and  deliv- 
ered to  her  a  mortgage  on  the  same  premises  described 
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in  the  mortgage  given  by  the  same  mortgagors  to  the 
appellees;  that  appellant  Mrs.  Gardner  accepted  said 
mortgage  to  her  without  actual  notice  of  the  prior  mort- 
gage to  the  appellees,  and  averred  the  record  of  said 
mortgage  to  appellees  did  not,  for  the  alleged  reasons 
hereinbefore  discussed,  charge  her  with  constructive  no- 
tice thereof,  and  that  her  mortgage  constituted  a  valid 
and  subsisting  prior  lien  upon  the  premises,  and  that  said 
indebtedness  to  her  so  secured  was  due  and  unpaid.  The 
allegations  of  the  cross-bill  were,  in  substance,  the  same 
as  the  answer,  and  the  cross-bill  differed  from  the  answer 
only  in  that  it  concluded  with  a  prayer  for  a  decree  es- 
tablishing the  amount  of  the  mortgage  indebtedness  to 
her  as  the  prior  lien  upon  the  premises,  and  for  a  decree 
of  foreclosure  and  sale  of  the  premises  and  payment  of 
the  amount  due  her  out  of  the  proceeds  of  the  sale.  The 
chancellor  established  the  lien  of  the  mortgage  given  to 
the  appellees  as  the  prior  lien  on  the  premises,  ordered 
the  cross-bill  filed  by  the  appellant  Mrs.  Gardner  be  dis- 
missed, and  decreed  the  sale  of  the  premises  to.be  made 
by  the  master  and  the  application  of  the  proceeds  of  the 
sale  to  the  payment  of  the  amount  found  due  the  appel- 
lees and  the  costs  of  the  proceeding,  and  directed  the 
surplus  to  be  brought  into  court  to  be  distributed  to  or 
among  the  appellants,  as  secondary  lienholders,  accord- 
ing to  the  priority  of  their  liens  as  subsequently  should 
be  determined  by  the  court.  The  Appellate  Court  for  the 
Second  District  affirmed  the  decree,  and  Mrs.  Gardner 
and  Goodman  Greenbaum  have  perfected  this  their  ap- 
peal to  this  court. 

It  is  urged  it  was  error  to  dismiss  the  cross-bill  for 
the  reason  that,  even  if  Mrs.  Gardner's  mortgage  was  but 
a  secondary  lien,  she  was  entitled  to  share  in  any  surplus 
of  the  proceeds  of  the  sale  of  the  real  estate  remaining 
after  appellees'  mortgage  and  the  costs  of  the  proceed- 
ing had  been  satisfied,  and  the  contention  is,  a  cross-bill 
was  necessary  to  entitle  her  to  a  decree  afllrmatively 
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awarding  her  a  portion  or  all  such  surplus.  The  cross- 
bill was  unnecessary  and  was  properly  dismissed.  Under 
the  original  bill  and  the  answer  of  Mrs.  Gardner  and  the 
other  defendants  to  the  bill  who  claimed  to  hold  liens 
against  the  premises,  the  court  had  full  authority  to  de- 
termine the  existence  and  priority  of  the  various  liens 
and  to  order  the  premises  sold,  and  the  funds  thus  pro- 
duced by  the  sale  to  be  distributed  in  discharge  of  such 
liens  according  to  their  priority.  Soles  v.  Sfieppard,  99 
111.  616;  Boone  v.  Clark,  129  id.  466. 

The  remaining  contention  raised  upon  the  record  is 
that  of  the  appellant  Greenbaum,  the  mortgagor,  namely, 
that  the  court  erred  in  failing  to  allow  and  specify  in  the 
decree  a  period  of  time  within  which  he  could  pay  the 
amounts  found  to  be  due  by  the  decree  before  the  master 
should  have  authority  to  advertise  the  premises  for  sale. 
It  is  the  usual  and  the  better  practice  to  incorporate 
such  a  provision  in  a  decree,  but  there  is  no  statutory 
requirement  that  it  shall  be  done,  and  we  think  it  a  mat- 
ter resting  in  the  discretion  of  the  chancellor.  (2  Jones 
on  Mortgages, — 2d  ed. — sec.  1586.)  The  decree  directed 
the  master  to  give  three  weeks'  notice  of  the  time  and 
place  of  sale  before  making  such  sale,  and  recognized 
and  provided  for  the  right  of  redemption  from  the  sale 
in  accordance  with  the  provisions  of  the  statute  on  the 
subject.  The  decree  debt  and  costs  could  have  been  paid 
at  any  time  within  the  period  provided  by  the  decree  for 
the  giving  of  the  notice  of  the  sale.  We  see  nothing  in 
the  case  to  indicate  the  failure  of  the  chancellor  to  incor- 
porate an  order  in  the  decree  granting  time  in  which  to 
pay  the  decree  debt  and  costs  before  the  master  should 
be  authorized  to  advertise  the  property  for  sale  was  an 
abuse  of  the  discretion  vested  in  him.  Nor  is  it  suggested 
there  was  an  abuse  of  discretion,  but  the  insistence  is,  the 
omission  was  error  absolute  and  reversible  in  character. 
While  loth  to  tolerate  any  departure  from  the  estab- 
lished practice,  we  do  not  regard  the  omission  as  neces- 
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sarily  fatal  to  the  decree,  and  decline  in  this  instance 

to  reverse  for  that  reason  alone.    We  note,  however,  our 

disapproval  of  the  failure  to  observe  the  usual  practice. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afflrmed. 


Grizelda  p.  Houston 

V.  .191      669j 

The  City  op  Chicago.  I—  '^'^^1 

Opinion  filed  October  U,  1901, 

1.  Special  assessments— matters  of  description  are  certain  in  law 
if  capable  of  ascertainment  by  compiUaiUm.  Matters  of  description  in 
a  special  assessment  ordinance  are  certain  in  law  if  they  may  be 
rendered  certain  by  simple  computation  from  data  g-iven. 

2.  SAME—requirements  of  confirmation  petition  under  section  S7  of  the 
act  of  1897,  Under  section  37  of  the  Local  Improvement  act  of  1897 
a  confirmation  petition  need  only  identify  the  ordinance  by  proper 
reference,  and  incorporate  it,  tog^ether  with  the  recommendation 
of  the  board  of  local  improvements,  both  duly  certified,  either  by 
attaching  them  or  filing  the  same  therewith,  and  conclude  with  a 
prayer  for  the  assessment  in  accordance  with  the  ordinance. 

3.  Same— Jury  do  not  try  the  issue  as  to  the  necessity  for  the  improve- 
menu  On  the  hearing  of  the  issue  of  benefits  before  the  jury  in 
confirmation  proceedings  it  is  proper  to  sustain  an  objection  to  a 
question  calling  for  the  opinion  of  the  witness  as  to  the  necessity 
for  the  improvement. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  R.  H.  LovETT,  Judge,  presiding. 

Mason  Bros.,  (Henry  E.  Mason,  of  counsel,)  for  ap- 
pellant. 

Charles  M.  Walker,  Corporation  Counsel,  Armand 
P.  Teepy,  and  Denis  E.  Sullivan,  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

This  is  a  special  assessment  proceeding  for  the  im- 
provement of  North  Fortieth  avenue,  in  the  city  of  Chi- 
cago, from  the  north  curb  line  of  West  Lake  street  to  a 
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line  parallel  with  and  one  hundred  and  sixty-two  feet 
south  of  the  south  line  of  West  Kinzie  street,  by  curbing 
and  grading  the  same  and  paving  the  roadway  of  the 
street  between  said  points  with  vitrified  brick. 

On  September  25,  1899,  the  board  of  local  improve- 
ments submitted  to  the  city  council  an  estimate  of  the 
proposed  improvement,  and  also  an  ordinance  providing 
for  the  proposed  improvement,  accompanied  by  a  recom- 
mendation that  the  improvement  be  made.  This  ordi- 
nance, in  the  first  paragraph  of  its  first  section,  provides: 
"That  roadway  of  North  Fortieth  avenue,  from  the  north 
curb  line  of  West  Lake  street  to  a  line  parallel  with  and 
one  hundred  and  sixty-two  feet  south  of  the  south  line 
of  West  Kinzie  street,  said  roadway  being  thirty-eight 
feet  in  width,  and  also  the  roadways  of  all  intersecting 
streets  and  alleys  extended,  from  the  curb  line  to  the 
street  line  produced,  on  each  side  of  said  North  Fortieth 
avenue  between  said  points,  be  and  the  same  are  ordered 
improved,"  etc.  But  the  width  of  the  roadways  of  these 
intersecting  streets  and  alleys  is  not  fixed  in  this  first 
paragraph,  nor  in  the  other  places  in  this  ordinance 
where  these  roadways  are  referred  to.  The  ordinance 
provides  that  limestone  curbs  four  feet  long,  three  feet 
deep  and  five  inches  thick,  after  being  dressed,  etc., 
shall  be  firmly  bedded  on  flat  limestone  blocks  of  one 
foot  in  length,  eight  inches  in  width  and  six  inches  in 
thickness.  The  ordinance  was  passed  and  the  estimate 
approved  by  the  council,  and  on  November  9,  1899,  the 
corporation  counsel  filed  a  petition  in  the  county  court 
of  Cook  county,  which  set  out  that  on  the  25th  of  Sep- 
tember, 1899,  the  city  council  did  pass  an  ordinance  pro- 
viding that  North  Fortieth  avenue,  from  the  north  curb 
line  of  West  Lake  street  to  a  line  parallel  with  and  one 
hundred  and  sixty-two  feet  south  of  the  south  line  of 
Kinzie  street,  be  curbed,  graded  and  paved  with  vitrified 
brick.  A  copy  of  the  ordinance  and  the  recommendation 
of  the  board  of  local  improvements,  and  of  the  estimate 
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of  the  cost  of  the  improvement  as  approved  by  the  city 
council,  duly  certified  by  the  city  clerk,  was  attached  to 
and  made  a  part  of  the  petition,  with  a  prayer  that  steps 
be  taken  to  levy  a  special  assessment  for  said  improve- 
ment. Section  2  of  the  ordinance  approved  the  recom- 
mendation of  the  board  of  local  improvements  and  the 
estimate  of  costs  by  the  engineer.  Appellant  interposed 
fifteen  objections  to  the  confirmation  of  the  assessment, 
among  which  was,  that  the  property  was  assessed  in  ex- 
cess of  the  benefit  to  be  derived  by  it.  All  these  objec- 
tions but  the  one  last  named  were  overruled,  and  a  jury 
was  empaneled  and  a  trial  had  on  that  objection.  The 
jury  found  that  the  cost  did  not  exceed  the  benefits,  and 
the  assessment  was  confirmed. 

Appellant  relies  in  her  brief  upon  five  grounds  of  er- 
ror.   We  will  discuss  and  dispose  of  them  in  their  order. 

First — It  is  contended  that  the  ordinance  is  invalid  be- 
cause it  does  not  fix  the  width  of  the  intersecting  streets. 
The  improvement  was  on  Fortieth  avenue,  and  consisted 
of  limestone  curbs  to  be  bedded  on  flat  limestone  rocks. 
The  street  was  to  be  paved  with  vitrified  brick.  By  the 
ordinance  the  datum  is  fixed  for  the  grade,  and  the  pave- 
ment of  the  main  roadway  of  Fortieth  avenue  was  to  be 
nineteen  feet  on  each  side  of  the  center,  making  a  road- 
way of  thirty-eight  feet.  At  the  intersecting  streets  the 
curb  was  to  turn  on  the  curb  line  and  run  back  to  the 
street  line  of  Fortieth  avenue,  and  at  the  alleys  the  curb 
was  to  run  to  the  alley  line  produced.  Thus  the  alleys 
were  to  be  paved  the  full  width  of  the  alleys  from  the 
curb  line  to  the  street  line  of  Fortieth  avenue,  and  the 
intersecting  streets  to  be  paved  from  the  street  line  of 
Fortieth  avenue  out  to  the  curb  line,  so  that  the  whole 
of  Fortieth  avenue,  so  far  as  this  improvement  extended, 
was  to  be  paved,  except  so  much  as  was  to  be  taken  up 
by  sidewalks  and  curb. 

This  same  objection  has  been  urged  many  times  in 
this  court.     The  latest  case  reported  is  Oivina  v.  City  of 
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Chicago,  188  111.  348.  Discussing  this  objection,  on  page 
355  of  that  Report  we  say:  "It  is  also  contended  that  the 
ordinance  is  defective  in  its  description  of  the  parts  of 
streets  to  be  improved,  in  this:  that  it  does  not  state  the 
width  of  what  is  called  the  'wings,'  at  the  intersections 
to  be  improved.  The  width  of  these  wings  would  depend 
on  the  width  of  the  sidewalk  of  the  intersecting  street, 
and  it  is  said  that  there  is  nothing  in  the  record  to  show 
what  the  width  of  the  sidewalk  on  any  of  the  intersect- 
ing streets  is.  The  sidewalks  were  not  to  be  paved,  and 
the  width  of  the  wings  so  to  be  paved  is  a  matter  of  easy 
ascertainment,  as  said  in  County  of  Adams  v.  City  ofQuincy, 
130  111.  566.  See,  also.  Woods  v.  CUy  of  Chicago,  135  111.  582; 
People  V.  Markley,  166  id.  48."  As  in  that  case,  we  are  of 
the  opinion  "there  is  no  such  uncertainty  or  indefinite- 
ness  in  the  description  as  to  justify  a  reversal  on  that 
ground." 

Second — "The  ordinance  is  invalid  because  it  does  not 
provide  for  the  number  or  quantity  of  flat  limestone 
blocks  upon  which  the  curb-stones  are  to  be  bedded." 
We  have  already  shown  that  the  dimensions  of  the  curb- 
stones and  the  flat  stones  are  fully  set  forth  in  the  ordi- 
nance, and  it  is  a  mere  matter  of  calculation  to  determine 
the  number  of  flat  rocks  of  the  dimensions  given  for  the 
beds  for  this  curb.  The  case  comes  fairly  within  the 
commonly  accepted  rule  that  whatever  may  be  made  cer- 
tain by  simple  computation  is  certain  within  the  meaning 
of  the  law.    We  hold  this  objection  not  well  taken. 

Third— ''The  petition  is  informal  and  does  not  show 
that  the  preliminary  steps  required  by  law  have  been 
taken,  in  that  it  does  not  affirmatively  allege  that  the 
ordinance  for  the  proposed  improvement  has  ever  been 
recommended  to  the  city  council  of  the  city  of  Chicago 
for  passage  by  the  board  of  local  improvements;  that  an 
estimate  of  the  costs  of  such  improvement  has  ever  been 
made  by  the  engineer  of  said  board  or  that  such  esti- 
mate has  ever  been  approved  by  said  council," — and  it  is 
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insisted  that  these  matters  are  jurisdictional.  This  is 
a  purely  statutory  proceeding,  and  is  not  controlled  by 
the  ordinary  rules  of  practice  and  procedure  in  courts. 
Section  37  of  the  act  of  1897  provides:  **Upon  the  pas- 
sage of  any  ordinance  for  a  local  improvement  pursuant 
thereto,  it  shall  be  the  duty  of  the  oiBcer  specified  there- 
in to  file  a  petition  in  some  court  of  record  in  said  county, 
in  the  name  of  such  municipality,  praying  that  steps 
may  be  taken  to  levy  a  special  assessment  for  the  said 
improvement,  in  accordance  with  the  provisions  of  the 
said  ordinance.  *  *  *  There  shall  be  attached  to  or 
filed  with  such  petition  a  copy  of  the  said  ordinance, 
certified  by  the  clerk,  under  corporate  seal;  also  a  copy 
of  the  recommendation  of  the  board  of  local  improve- 
ments, and  of  the  estimate  of  the  cost,  as  approved  by 
the  legislative  body.  The  failure  to  file  any,>or  either  of 
said  copies,  shall  not  affect  the  jurisdiction  of  the  court 
to  proceed  in  said  cause,  and  to  act  upon  said  petition; 
but  if  it  shall  appear  in  any  such  cause  that  such  copies 
have  not  been  attached  to  or  filed  with  said  petition  be- 
fore the  filing  of  the  assessment  roll  therein,  then,  upon 
motion  of  any  objector  for  that  purpose,  on  or  before  ap- 
pearance day  in  said  cause,  the  entire  petition  and  pro- 
ceeding shall  be  dismissed."  (Hurd's  Stat.  1899,  p.  369.) 
As  we  interpret  this  section  the  petition  need  only 
identify  the  ordinance  by  proper  reference,  and  incorpo- 
rate it,  together  with  the  recommendation  of  the  board 
of  local  improvements,  both  duly  certified,  either  by  at- 
taching to  or  filing  the  same  therewith,  and  conclude 
with  the  prayer  that  steps  be  taken  to  levy  the  special 
assessment  for  said  improvement  in  accordance  with  the 
provisions  of  said  ordinance.  This  was  precisely  what 
was  done  in  the  case  at  bar.  Inasmuch  as  the  ordinance 
and  recommendation  were  both  to  be  made  a  part  of  the 
petition  by  being  filed  with  or  attached  to  it,  the  legisla- 
ture, in  prescribing  the  contents  of  the  petition,  doubtless 
deemed  it,  as  we  do,  useless  to  require  that  the  various 


Digitized  by 


Google 


564  Houston  v.  City  op  Chicago.  DM  DL 

provisions  of  the  ordinance  and  various  elements  of  the 
recommendation  should  first  be  set  out  in  the  petition 
and  then  accompanied  by  certified  copies  of  each.  Prior 
to  the  act  of  1897  the  statute  required  that  the  petition 
should  recite  the  ordinance  for  the  proposed  improvement 
and  the  report  of  such  commission,  and  we  held  in  Fosa 
V.  City  of  Chicago,  184  111.  436:  "The  ordinance  might  be 
recited  by  repeating  it  in  the  body  of  the  petition  or  by 
attaching  a  copy  and  making  it  a  part  thereof.  *  *  * 
We  regard  the  attaching  of  a  copy  and  making  it  a  part 
of  the  petition  as  a  good  recital."  We  think  this  petition 
was  a  proper  compliance  with  the  requirements  of  the 
statute. 

Fourth — "The  witness  Birkhoff  should  have  been  al- 
lowed to  give  his  reasons  why  such  a  pavement  as  the 
proposed  improvement  is  not  necessary  on  Fortieth  ave- 
nue." Section  49  of  the  act  of  1879  (Kurd's  Stat.  1899,  p. 
373,)  specifically  provides  what  shall  be  submitted  to  the 
jury,  i,  e. :  "If  it  be  objected  on  the  part  of  any  property 
assessed  for  such  improvement,  that  it  will  not  be  bene- 
fited thereby  to  the  amount  assessed  thereon,  and  that 
it  is  assessed  more  than  its  proportionate  share  of  the 
cost  of  such  improvement,  *  *  *  the  court  shall  em- 
panel a  jury  to  try  the  said  issue."  Thus  it  will  be  seen 
that  it  is  not  within  the  province  of  a  jury  at  this  hearing 
to  pass  upon  the  necessity  of  the  proposed  improvement. 

The  witness  Birkhoff  was  examined  very  fully  as  to 
the  particular  property  of  the  appellant  and  all  other 
property  affected  by  the  proposed  improvement,  giving 
its  location,  character,  whether  business  or  residence;  the 
extent  of  settlement;  the  kind  and  cost  of  buildings;  the 
extent  of  travel  along  this  street  and  the  value  of  the 
lots.  He  told  that  he  was  a  real  estate  dealer;  a  mem- 
ber of  the  real  estate  board;  the  length  of  time  he  was 
in  the  business  and  the  extent  of  his  acquaintance  with 
the  property  in  this  neighborhood;  that  he  had  this  par- 
ticular property  for  sale;  at  what  he  was  offering  it;  that- 
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he  had  paid  the  taxes  on  it  for  thirty  years;  that  in  his 
opinion  the  benefits  to  the  property  would  not  exceed 
three  dollars  per  front  foot,  or  $75  for  the  lot,  and  that 
the  assessment  was  equivalent  to  about  seven  dollars 
per  front  foot.     He  was  then  asked : 

Q.  "Is  there  any  other  facts  which  you  can  take  up? 

A.  "I  can  give  my  reasons  why  such  pavement  is  not 
necessary  on  this  street. 

Q.  "Let  us  have  them." 

This  question  was  objected  to;  objection  sustained, 
and  the  appellant  excepted.  This  was  the  only  question 
to  which  an  objection  was  allowed  where  exception  was 
taken.  We  think  great  liberality  was  allowed  in  the  ex- 
amination of  this  and  the  other  witness  for  the  objector, 
and  that  the  court  properly  sustained  the  objection  to 
this  question. 

Fifth — "The  verdict  was  clearly  against  the  weight  of 
the  evidence  and  should  have  been  set  aside."  We  have 
carefully  examined  the  evidence  and  are  unable  to  say 
that  the  weight  of  it  is  with  the  appellant.  Two  wit- 
nesses testified  on  each  side.  Birkhoff  and  Givins,  for  the 
appellant,  each  testified  that  his  estimate  of  the  benefits 
was  from  three  dollars  to  three  dollars  and  a  half  per 
front  foot,  and  Snelling  and  Haynes,  for  appellee,  tes- 
tified that  the  lots  would  be  benefited  to  the  extent  of 
eight  dollars  per  front  foot,  or  an  average  of  $200  for 
each  lot,  and  that  by  the  improvement  their  value  would 
be  increased  that  much.  Here  was  a  square  conflict  in 
the  testimony,  which  it  was  the  peculiar  province  of  a 
jury  to  reconcile,  if  they  could,  and  if  they  could  not,  to 
determine  where  credence  should  be  given,  and  we  can 
not  say  the  verdict  is  so  manifestly  against  the  weight  of 
the  evidence  that  we  will  be  warranted  in  disturbing  it. 

The  judgment  of  the  county  court  of  Cook  county  is 
affirmed.  Judgment  affirmed. 
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John  Robson, 

V. 

Edward  Doyle. 
Opinion  filed  October  H^  190X, 

1.  Bills  op  discovery— 6iZZ  in  aid  of  suit  at  law  need  not  avei-  that 
evidence  is  known  only  to  defendant.  A  bill  which  is  filed  purely  for 
discovery  in  aid  of  a  suit  at  law  need  only  aver  that  the  evidence 
will  aid  the  complainant  in  his  suit  at  law,  and  need  not  allege 
that  the  evidence  is  known  to  the  defendant  alone. 

2.  Same — a  hill  of  discovery  ^calling  upon  the  dpfendant  to  convict  him- 
self cannot  be  maintained.  Qui  tarn  actions  brought  under  the  penal 
statute  against  gambling,  by  an  informer,  who  sues  for  treble  the 
amount  lost  to  the  defendant  by  third  persons,  are  criminal  prose- 
cutions although  civil  in  form,  and  a  bill  of  discovery  in  aid  of  such 
actions,  calling  upon  the  defendant  to  furnish  the  names  of  the 
losers  and  amounts  lost,  to  enable  the  complainant  to  successfully 
prosecute  his  suits  at  law,  cannot  be  maintained. 

3.  Same— section  137  of  Cnminal  Code,  concerning  bills  of  discovery, 
constriied.  Section  137  of  division  1  of  the  Criminal  Code,  which 
provides  that  in  actions  commenced  under  the  provisions  against 
gambling  the  party  shall  be  entitled  to  discovery  as  in  other  ac- 
tions, and  all  persons  shall  be  obliged  to  answer  bills  preferred 
against  them  for  the  discovery  of  money  won  by  them,  applies  only 
to  cases  where  the  party  seeking  discovery  is  the  original  loser, 
and  not  to  qui  tarn  actions  by  informers  to  recover  penalties. 

Bobson  Y.  BoyUy  94  111.  App.  281,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judge, 
presiding. 

Henry  S.  Monroe,  for  appellant. 

George  W.  Plummer,  and  Wharton  Plummer,  for 
appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  appellee,  Edward  Doyle,  filed  his  bill  in  this  case 
in  the  circuit  court  of  Cook  county  against  the  appellant^ 
John  Robson,  for  a  discovery  in  aid  of  two  suits  brought 
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by  the  appellee  for  the  use  of  himself  and  the  county 
of  Cook,  against  appellant,  to  recover  penalties  imposed 
by  the  statute  for  gambling,  and  other  like  suits  which 
appellee  intended  to  bring  as  soon  as  he  could  ascertain 
the  facts  to  base  them  on.  The  discovery  prayed  for 
related  to  alleged  gambling  transactions  between  ap- 
pellant, on  the  one  part,  and  James  B.  Dutch,  Alexander 
Geddes  and  other  persons  unknown  to  appellee,  on  the 
other  part.  The  bill  was  demurred  to.  The  demurrer 
being  overruled,  appellant  elected  to  stand  by  it,  and  he 
was  ordered  to  answer  the  bill  and  the  interrogatories 
therein  propounded  to  him.  He  prayed  an  appeal  to  the 
Appellate  Court  for  the  First  District,  where  the  decree 
was  affirmed. 

The  allegations  of  the  bill  are,  that  during  the  last 
three  years  the  defendant  has  been  engaged  in  carrying 
on  the  business  of  gambling  in  puts  and  calls  on  wheats 
in  violation  of  the  Criminal  Code  of  this  State;  that  dur- 
ing said  period  he  negotiated  sales  of  such  puts  and  calls 
to  one  James  B.  Dutch  and  one  Alexander  Geddes,  and  a 
large  number  of  other  persons  whose  names  are  unknown 
to  complainant;  that  on  June  4, 1900,  complainant,  suing 
as  well  for  the  county  of  Cook  as  for  himself,  brought 
two  suits  at  law  in  said  circuit  court  against  the  defend- 
ant, to  recover  the  statutory  penalty  of  three  times  the 
several  sums  of  money  lost  by  said  Dutch  and  Geddes 
and  paid  to  the  defendant;  that  complainant  intends  to 
commence  similar  actions  against  the  defendant  to  re- 
cover three  times  the  amount  of  money  won  by  the  sale 
of  puts  and  calls  on  wheat  by  the  defendant  from  other 
persons,  as  soon  as  complainant  can  ascertain  the  names 
of  such  persons  and  the  amounts  of  money  won;  that  the 
transactions  mentioned  in  the  declarations,  and  those 
had  with  other  unknown  persons,  are  largely  within  the 
exclusive  knowledge  of  the  defendant  and  Dutch,  Geddes 
and  other  persons  unknown,  and  that  it  is  important  to 
complainant  to  obtain  a  discovery  thereof  to  enable  him 
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to  establish  the  causes  of  action  in  the  suits  commenced 
and  to  recover  in  other  suits  to  be  commenced  when  he 
obtains  the  facts.  The  declarations  in  the  two  suits  are 
set  out  in  the  bill  in  hcec  verba.  In  one  it  is  averred  that 
the  defendant  won  from  said  Alexander  Geddes  $50,000 
on  puts  and  calls;  that  Geddes  did  not,  within  six  months 
from  the  time  he  paid  to  the  defendant  said  moneys,  bring 
suit  to  recover  the  same,  whereby,  by  force  of  the  stat- 
ute, an  action  accrued  to  the  plaintiff  to  have  and  recover 
to  said  county  of  Cook  and  himself  the  sum  of  $150,000, 
being*  three  times  the  amount  of  the  several  sums  of  money 
lost  by  said  Alexander  Geddes  and  paid  to  the  defend- 
ant. The  other  declaration  is  of  the  same  character,  al- 
leging losses  by  James  B.  Dutch  amounting  to  $50,000, 
which  he  did  not  sue  for  within  six  months,  whereby  an 
action  accrued  f o  the  plaintiff,  for  the  use  of  himself  and 
the  county  of  Cook,  for  $150,000,  being  three  times  said 
amount.  To  the  bill  are  attached  one  hundred  and  sev- 
enteen interrogatories,  covering  the  alleged  transactions 
with  Dutch  and  with  Geddes  and  with  all  other  unknown 
persons  to  whom  defendant  has  negotiated  the  sale  of 
any  puts  or  calls,  and  asking  for  the  names  of  such  person 
or  persons  and  the  amounts  of  money  paid  to  defendant. 

It  is  first  contended  that  the  bill  is  insufficient  to  call 
for  an  answer  on  account  of  a  failure  to  set  forth  that 
the  facts  alleged  in  the  declarations  in  the  suits  at  law 
are  true.  The  allegations  of  the  bill  are  sufficient  in  that 
respect,  and  show  the  existence  of  the  facts  and  that 
complainant  expects  to  prove  them  by  the  defendant. 
But  they  are  made  and  sworn  to  upon  information  and 
belief.  The  transactions  were  not  with  the  complainant, 
and  it  is  apparent  that  his  information  must  have  been 
derived  from  others.  We  do  not  think  the  bill  subject 
to  the  objection. 

It  is  also  claimed  that  if  complainant  has  other  evi- 
dence besides  that  of  defendant  the  bill  cannot  be  sus- 
tained, and,  therefore,  it  is  bad  for  a  failure  to  show  that 
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the  evidence  rests  exclusively  with  the  defendant.  The 
bill  does  not  aver  that  the  facts  are  known  to  no  other 
person  than  the  defendant,  and  in  Vennum  v.  Davis,  35  111. 
568,  it  was  held  that  such  an  averment  was  necessary  to 
a  bill  for  discovery  and  final  relief.  The  rule  is  different 
in  a  bill  which  is  filed  purely  for  discovery  in  aid  of  a 
suit  at  law.  In  such  a  case  it  is  sufficient  to  aver  that 
the  evidence  will  aid  the  complainant  in  the  suit  at  law. 
6  Ency.  of  PL  &  Pr.  733;  Story's  Eq.  Jur.  sec.  74  a;  Marsh 
V.  Davison^  9  Paige,  580. 

So  far  as  the  bill  is  filed  to  obtain  evidence  for  the 
purpose  of  commencing  suits  in  the  future  and  recov- 
ering" penalties  from  the  defendant  it  is  bad  beyond  all 
question.  That  part  of  the  bill  not  only  seeks  to  compel 
the  defendant  to  disclose  a  cause  of  action  against  him- 
self for  penalties  for  transgressing  the  law  where  the 
bill  shows  no  cause  of  action  whatever,  but  it  is  purely 
a  fishing  bill  so  far  as  it  seeks  such  a  discovery.  It  does 
not  seem  to  be  contended  that  the  bill  in  that  respect  is 
authorized  by  any  principle  of  the  law  or  any  statutory 
provision. 

The  suits  already  brought  by  the  complainant  are  qui 
tarn  actions  under  the  penal  statute  forbidding  gambling 
on  pain  of  forfeiting  a  penalty  of  three  times  the  amount 
won,  if  the  person  who  has  lost  the  money  does  not  sue 
for  it  within  six  months.  One-half  of  the  penalty  is  given 
to  the  county  and  the  other  half  to  the  informer  who 
brings  the  suit.  The  statute  provides  that  any  person 
who  has  lost,  by  gambling,  money  or  other  valuable  thing 
amounting  in  the  whole  to  the  sum  of  $10,  shall  be  at 
liberty  to  sue  for  and  recover  the  same  or  the  full  value 
thereof,  and  in  case  he  shall  not,  within  six  months, 
really  and  bona  fide,  and  without  covin  or  collusion,  sue 
and  with  effect  prosecute  for  such  money  or  other  thing, 
it  shall  be  lawful  for  any  person  to  sue  for  and  recover 
treble  the  value  of  the  money,  goods,  chattels  and  other 
things,  with  costs  of  suit,  by  special  action  on  the  case, 
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one-half  to  the  use  of  the  county  and  the  other  half  to 
the  person  suing.  The  suits  at  law  are  not  for  the  re- 
covery of  anything  which  the  complainant  has  lost  or 
paid,  but  are  purely  prosecutions  in  special  actions  on 
the  case  for  penalties  for  violations  of  the  penal  code. 
The  purpose  of  the  discovery  asked  for  is  to  enable  the 
plaintiff  to  maintain  the  prosecution  and  recover  the  pen- 
alties. The  very  purpose  of  the  discovery  is  to  subject 
the  defendant  to  the  penalties  prescribed  by  the  statute 
and  with  the  sole  object  of  recovering  such  penalties. 
Now,  courts  of  equity  have  always  withheld  their  aid  in 
actions  which  were  penal  in  their  nature,  and  would  never 
compel  a  defendant  to  disclose  facts  which  would  expose 
him  to  criminal  punishment  or  prosecution,  or  to  pains, 
penalties,  fines  or  forfeitures.  A  defendant  may  refuse 
to  answer,  not  only  as  to  facts  directly  criminating  him, 
but  as  to  any  fact  which  might  form  a  link  in  the  chain 
of  evidence  establishing  his  liability  to  punishment,  pen- 
alty or  forfeiture.  (1  Daniers  Ch.  Pr.  561-569;  2  id.  1557; 
1  Pomeroy's  Eq.  Jur.  sees.  196,  202;  6  Ency.  of  PI.  &  Pr. 
742,  744.)  This  was  the  settled  rule  of  the  English  courts 
of  equity,  and  the  principle  was  made  a  part  of  our  fun- 
damental law  in  the  State  and  Federal  constitutions.  It 
makes  no  difference  that  the  suits  brought  by  complain- 
ant are  civil  in  form.  They  are  brought  for  penalties  for 
alleged  offenses  against  the  laws  of  the  State,  and  are 
criminal  cases  within  the  meaning  of  the  constitutional 
provision.  (Boyd  v.  United  States,  116  U.  S.  746.)  They  are 
criminal  prosecutions,  in  aid  of  which  the  plaintiff,  by 
bill  for  discovery,  calls  upon  the  defendant  to  convict 
himself,  and  the  rules  of  equity,  as  well  as  the  State  and 
Federal  constitutions,  forbid  such  proceedings. 

It  is  claimed,  however,  the  bill  is  authorized  by  sec- 
tion 137  of  the  Criminal  Code.  (Kurd's  Stat.  1899,  p.  592.) 
That  section  is  as  follows:  "In  all  actions  or  other  pro- 
ceedings commenced  or  prosecuted  under  the  provisions 
of  sections  126  to  135  inclusive  of  this  division,  the  party 
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shall  be  entitled  to  discovery  as  in  other  actions,  and  all 
persons  shall  be  obliged  and  compelled  to  answer,  upon 
oath,  such  bills  as  shall  be  preferred  against  them  for 
discovering"  the  sum  of  money  or  other  thing  so  won  as 
aforesaid.  Upon  the  discovery  and  re-payment  of  the 
money  or  other  thing  so  to  be  discovered  and  re-paid,  the 
person  who  shall  discover  and  re-pay  the  same,  as  afore- 
said, shall  be  acquitted,  indemnified  and  discharged  from 
any  other  or  further  punishment,  forfeiture  or  penalty 
which  he  might  have  incurred,  by  the  playing  for,  or  win- 
ing such  money,  or  other  thing,  so  discovered  or  re-paid 
as  aforesaid." 

In  Lamson  v.  Boyden,  160  111.  613,  we  said  that  said  sec- 
tion would  be  an  unconstitutional  enactment  if  so  con- 
strued as  to  compel  a  party  to  answer  questions  which 
might  subject  him  to  a  criminal  prosecution,  but  it  is 
insisted  that  the  validity  of  the  statute  cannot  be  ques- 
tioned in  this  suit  because  the  appeal  was  taken  from 
the  decree  of  the  circuit  court  to  the  Appellate  Court, 
which  had  no  jurisdiction  of  that  question.  The  question 
whether  the  statute  has  any  validity  or  could  be  effect- 
ive in  any  case  was  waived  by  the  appeal  to  the  Appel- 
late Court.  But  we  do  not  understand  it  to  be  claimed 
that  the  statute  is  void,  but  that  it  should  not  be  con- 
strued to  sustain  this  bill.  It  is  conceded  to  be  valid 
in  certain  classes  of  cases,  and  the  Appellate  Court  had 
jurisdiction  to  construe  the  statute  and  decide  whether  it 
is  applicable  to  this  case.  {State  Board  of  Health  v.  PeoplCj 
181  111.  512.)  To  hold  that  section  137  was  designed  to 
apply  to  a  discovery  such  as  is  asked  for  in  this  case, 
would  be  to  impute  to  the  legislature  an  intention  to  pass 
a  statute  in  violation  of  the  plain  prohibitions  of  the 
State  and  Federal  constitutions,  and  we  should  not  do 
so  if  any  other  reasonable  construction  can  be  adopted. 
If  any  reasonable  construction  can  be  placed  upon  the 
statute  by  which  it  will  not  be  in  conflict  with  the  fun- 
damental law,  and  therefore  void,  it  is  our  duty  to  so 
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construe  it.  {Town  ofMiddleport  v.  ^tna  Life  Tn^.  Co.  82  111. 
562;  People  Y.  Peacock,  98  id.  172.)  The  presumed  intention 
of  the  legislature  is  to  obey  the  constitution,  and  if  that 
presumed  intention  can  be  found  by  any  reasonable  con- 
struction of  the  statute,  it  will  be  done. 

The  first  words  of  the  section  are  broad  enough  to 
include  the  suits  brought  by  complainant,  since  they  are 
actions  under  the  provisions  of  the  sections  mentioned. 
But  the  provision  is  that  the  party  shall  be  entitled  to 
discovery  as  in  other  actions.  There  is  no  other  action 
in  which  a  discovery  can  be  compelled  which  would  sub- 
ject the  defendant  to  a  penalty  or  forfeiture.  Courts  of 
equity  have  never  lent  their  aid  to  the  collection  of  pen- 
alties or  enforcement  of  forfeitures.  If  the  discovery  is 
to  be  such  as  a  party  is  entitled  to  in  other  actions,  it 
would  not  include  a  discovery  by  which  the  defendant 
is  called  upon  to  convict  himself  in  a  criminal  prosecu- 
tion for  a  penalty.  The  section  provides  that  the  de- 
fendant shall  be  compelled  to  answer  discovering  the 
sum  of  money  or  other  thing  won,  and  it  is  not  contended 
that  this  provision  would  not  be  a  valid  one  where  a 
party  sues  for  losses  which  he  is  entitled  ):o  recover 
where  the  ofEense  is  barred  by  the  Statute  of  Limitations 
and  the  conditions  are  such  that  the  constitution  would 
not  be  violated  by  compelling  the  answer.  If  it  should 
be  construed  to  require  the  discovery  called  for  in  this 
case,  it  would  not  be  such  a  discovery  as  is  allowed  in 
other  actions,  but  one  that  has  never  been  allowed  in 
any  other  action  and  in  direct  violation  of  the  constitu- 
tion. The  legislature,  having  provided  for  the  discovery, 
attempted  to  provide  for  indemnity  to  the  defendant 
against  prosecution.  Whether  they  succeeded  according 
to  their  intention  is  not  material  in  discovering  what  the 
intention  was.  The  latter  part  of  the  section  relates  to 
that  subject,  and  in  construing  it,  it  is  not  to  be  assumed 
that  the  legislature  would  attempt  to  furnish  protection 
to  the  defendant  in  one  class  of  suits  authorized  by  the 
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section  and  not  in  other  suits  which  were  intended  to 
be  embraced  within  it.  The  provision  apparently  is  in- 
tended to  include  every  case  where  a  discovery  could  be 
required  under  the  section,  and  it  provides,  upon  the  dis- 
covery and  re-payment  of  the  money  or  other  thing"  to 
be  discovered  and  re-paid,  the  person  who  shall  discover 
and  re-pay  the  same  shall  be  acquitted,  indemnified  and 
discharged  from  any  other  punishment,  forfeiture  or  pen- 
alty. The  suits  brought  by  complainant  are  not  for  the 
discovery  and  re-payment  of  money  alleged  to  have  been 
won  by  the  defendant,  for  that  right  of  action,  if  it  ex- 
isted, was  in  Dutch  and  Geddes.  If  complainant  should 
recover  in  his  suits  it  could  not  be  said  that  the  penalties 
were  re-paid  to  him  and  the  county  of  Cook.  Neither  of 
them  paid  or  lost  anything,  and  the  money  could  only  be 
re-paid  to  the  party  who  paid  it.  Complainant's  suits 
are  popular  actions  by  an  informer  for  penalties  in  a 
special  action  on  the  case,  and  not  for  the  recovery  and 
re-payment  of  anything  which  he  has  lost  or  which  he 
ever  had.  The  provision  for  indemnity  manifests  the  in- 
tention of  the  legislature  as  to  what  classes  of  cases  are 
intended  to  be  embraced  in  the  section.  It  cannot  be 
supposed  that  they  intended  to  protect  the  defendant 
against  prosecutions  under  his  disclosure  if  the  loser  sued 
merely  for  the  amount  that  he  had  lost,  and  to  furnish 
no  protection  if  an  informer  sued  for  three  times  the 
amount.  We  do  not  find  it  necessary  to  construe  the 
statute  so  as  to  bring  it  in  conflict  with  the  constitution, 
but  conclude  that  the  legislative  intention  was  that  the 
discovery  should  only  be  such  as  may  be  had  in  other 
actions  for  the  discovery  and  re-payment  to  the  loser  of 
money  or  property  or  other  thing  to  be  discovered  and 
re-paid  to  the  one  who  lost  it. 

The  judgment  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  are  reversed  and  the  cause  is  re- 
manded to  the  circuit  court,  with  directions  to  sustain 
the  demurrer.  B&o^aed  and  remanded. 
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Theodore  S.  Chapman,  Exr. 
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Alexander  M.  Cheney. 
Opinion  filed  October  jP4,  1901. 

1.  Wills — rvle  where  will  is  susceptible  of  two  constructions.  When 
a  will  is  susceptible  of  either  of  two  constructions  without  doing 
violence  to  the  intention  of  the  testator  as  disclosed  by  the  instru- 
ment, one  of  which  would  render  the  will  void  and  the  other  valid, 
the  latter  construction  should  be  adopted. 

2.  Same — when  limitation  over  is  void  for  remoteness.  A  limitation 
over  to  the  testator's  great-grandchildren  upon  the  contingency 
of  the  death  of  their  parent  before  the  age  of  thirty  is  void  for 
remoteness,  but  the  devise  to  the  grandchildren  is  not  necessarily 
thereby  rendered  void. 

3.  Same— demse  construed  as  passing  a  hose  or  determinable  fee.  A 
devise  of  the  fee  simple  title  to  the  testator's  real  estate  to  his 
grandchildren,  subject  to  their  father's  life  estate  therein,  but  pro- 
viding that  they  shall  acquire  no  interest  or  estate  of  inheritance 
before  reaching  the  age  of  thirty  years,  passes  a  base  or  determin- 
able fee,  which  vests  in  such  grandchildren  at  birth,  and  which 
may  ripen  into  a  title  in  fee  simple  absolute  upon  their  attaining 
the  age  of  thirty  years. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding. 

Prentiss  D.  Cheney,  a  resident  of  Jersey  ville,  in  Jersey 
county,  died  testate  in  that  city  on  July  3,  1900,  leaving 
Annette  H.  Cheney  his  widow,  and  Alexander  M.  Cheney, 
the  appellee,  his  only  son  and  only  heir-at-law.  His  will, 
which  bore  date  January  11,  1896,  was  admitted  to  pro- 
bate in  said  county  in  August,  1900.  The  substance  of  the 
will  is  stated  in  the  opinion  of  the  court. 

Upon  the  probate  of  the  will,  letters  testamentary 
were  granted  to  appellant,  who  thereupon  qualified  and 
accepted  the  trust  and  entered  upon  the  discharge  of  his 
duties  as  executor  and  trustee  under  the  will.  Afterward, 
on  the  17th  day  of  August,  1900,  the  appellee,  Alexan- 
der M.  Cheney,  mentioned  in  said  will  and  the  sole  heir 
of  the  testator,  filed  his  bill  of  complaint  in  the  circuit 
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court  of  Jersey  county,  alleging  that  certain  of  the  prin- 
cipal provisions  of  the  will  (naming  them)  violate  the  rule 
against  perpetuities,  and  are  therefore  void  and  should 
be  set  aside  as  of  no  effect.  The  bill  also  asked  that  a 
certain  deed  made  by  the  appellee  to  the  testator  in  his 
lifetime  be  set  aside  and  that  the  appellant  be  required 
to  account,  and  also  prayed  for  general  relief.  Afterward 
the  bill  was  amended  by  eliminating  so  much  of  it  as 
called  for  an  accounting  and  for  the  setting  aside  of  said 
deed.  The  bill,  as  amended,  sought  a  construction  of  the 
will  that  said  provisions  alleged  to  be  void  for  remote- 
ness be  declared  void  and  the  property  thereby  attempted 
to  be  devised  and  bequeathed  be  declared  to  be  intestate 
estate  and  to  be  vested  in  the  complainant,  as  the  only 
heir  of  the  testator,  and  for  general  relief.  The  widow 
was  made  a  party,  and  answered,  but  there  was  no  con- 
troversy as  to  her  interest  and  none  between  her  and 
the  appellant  or  appellee.  The  appellant  answered  the 
amended  bill,  admitting  the  facts  alleged  but  denying 
that  the  will,  or  any  of  its  provisions,  violates  the  rule 
against  perpetuities,  or  was  or  were  void.  Replication 
was  filed,  but  the  cause  was,  in  effect,  heard  on  the 
amended  bill  of  appellee  and  the  answer  of  appellant. 
The  circuit  court,  on  the  hearing,  sustained  the  charges 
of  the  bill,  and  entered  a  decree  whereby  it  was  adjudged 
that  by  the  seventh  paragraph  of  the  will  the  property 
devised  might  be  taken  out  of  commerce  for  a  longer 
period  than  a  life  or  lives  in  being  and  twenty-one  years 
and  nine  months  thereafter,  and  is  therefore  void  for  re- 
moteness; and  that  the  fourth,  fifth,  sixth,  eighth,  ninth, 
tenth,  twelfth  and  fifteenth  paragraphs  of  said  will  are 
dependent  for  their  force  and  validity  upon  said  seventh 
paragraph,  as  being  a  part  of  a  general  scheme  of  the 
testator  for  the  disposition  of  his  property,  and  that  he 
did  not  intend  that  they  should  operate  unless  said  sev- 
enth paragraph  should  be  valid,  and  that  they  are  there- 
fore also  void;  and  it  was  adjudged  that  the  testator  died 
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intestate  as  to  all  of  his  property  except  that  mentioned 
in  the  second,  third,  eleventh  and  sixteenth  paragraphs 
of  the  will,  and  that  the  complainant  was,  as  heir-at-law, 
the  owner  of  all  of  said  intestate  estate,  subject  to  the 
payment  of  legacies,  etc. 

Ed.  J.  Vaughn,  for  appellant: 

Courts  will,  as  nearly  as  possible,  view  the  testament 
from  the  standpoint  of  the  testator,  and  will  look  at  the 
circumstances  under  which  the  testator  makes  his  will, 
such  as  the  state  of  his  property,  of  his  family,  and  the 
like.  2  Jarman  on  Wills,  (6th  ed.)  1655,  rule  10;  Ingraham 
V.  Ingraham,  169  111.  432. 

It  is  the  duty  of  the  court  to  sustain  testamentary 
dispositions,  and  render  them  effective,  if  it  can  be  done, 
without  violating  the  inflexible  rules  of  law;  and  in  cases 
where  the  language  admits  of  more  than  one  interpreta- 
tion, that  will  be  preferred  which  will  render  the  instru- 
ment operative.    Schouler  on  Wills,  (2d  ed.)  sees.  488,  489. 

Where  a  vested  estate  is  clearly  given  in  the  body  of 
the  bequest,  vague  words  following  are  not  to  be  so  con- 
strued as  to  render  the  bequest  contingent.  Roberts  v. 
Roberts,  140  111.  345;  2  Redfield  on  Wills,  (4th  ed.)  235,  236. 

Where  a  gift  to  remainder-men  is  absolute,  neither  the 
fact  that  their  enjoyment  is  postponed  to  let  in  an  estate 
for  life,  nor  that  a  condition  subsequent  exists  upon  the 
happening  of  which  their  estate  would  be  divested,  will 
operate  to  make  the  remainder  contingent.  Hinrichsen  v. 
Hinrichsen,  172  111.  462. 

Where  the  remainder  is  given  to  a  class  it  is  vested 
as  to  members  in  esse,  and  as  to  after-born  members  the 
remainder  is  said  to  open  to  let  them  in  and  thereby  di- 
minish the  shares  already  vested.  Such  a  remainder  vests 
in  the  after-born  members  at  their  birth.  Field  v.  Peeples, 
180  111.  376;  Barclay  v.  Piatt,  170  id.  385;  Gray  on  Perpetui- 
ties, sec.  110;  Harrison  v.  Weatherby,  180  111.  418;  2  Jarman 
on  Wills,  (6th  ed.)  168-170. 
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A  remainder  in  fee  to  the  life  tenant's  children  vests 
at  birth  of  the  first  child,  subject  to  being  diminished  by 
the  birth  of  other  children.  Schaefer  v.  Sckaefer,  141  111. 
337;  Barclay  v.  Piatt,  170  id.  385;  Cheney  v.  Teese,  108  id.  473. 

When  there  is  a  good  absolute  gift,  and  the  testator 
goes  on  in  a  subsequent  clause  to  modify  the  gift  by  di- 
recting, etc.,  and  the  latter  limitation  is  void  for  remote- 
ness, the  whole  modifying  clause  is  disregarded  and  the 
donee  takes  the  absolute  interest.  Post  v.  Bohrba^h,  142 
111.  600;  Gray  on  Perpetuities,  sees.  233,  423;  1  Jarman  on 
Wills,  292-294;  Howe  v.  Hodge,  152  111.  252. 

The  attempted  gift  over  to  the  possible  great-grand- 
children of  the  testator,  if  valid,  would  take  effect,  if  at 
all,  as  a  conditional  limitation  designed  to  divest  the  es- 
tate which  is  to  vest  in  the  grandchildren  at  their  birth. 
Church  in  Brattle  Square  v.  Grant,  3  Gray,  142;  Society  v.  At- 
torney General,  135  Mass.  285. 

Such  a  contingent  ulterior  limitation  may  be  held  void 
without  impairing  other  dispositions  of  the  will.  Manice 
V.  Manice,  43  N.  Y.  303;  IHers  v.  Tiers,  98  id.  568;  Outland  v. 
Bowen,  115  Ind.  150. 

O.  B.  Hamilton,  also  for  appellant: 

The  rule  which  sacrifices  the  former  clause  because 
Inconsistent  with  a  later  one  is  never  applied,  except 
upon  failure  to  give  such  construction  as  renders  the 
whole  will  effective  and  allows  each  provision  to  stand. 
Dickison  v.  DicJdson,  138  111.  546;  Holliday  v.  Diocon,  27  id.  84. 

The  policy  of  the  law  favors  vested  estates.  Knight 
V.  Pottgieser,  176  111.  368;  Hawkins  v.  Bohling,  168  id.  219; 
Hinricfisen  v.  Hinrichsen,  172  id.  465;  Coggins  Appeal,  124 
Pa.  36;  Harvard  College  v,  Balch,  171  111.  279;  Gray  on  Per- 
petuities, sees.  103-107. 

If  an  estate  becomes  vested  within  the  life  of  a  person 
in  being  and  twenty-one  years  and  nine  months  there- 
after, though  not  to  be  enjoyed  in  possession  until  after 
the  time  of  the  running  of  the  rule  against  perpetuities, 
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it  does  not  come  within  the  rule,  and  the  remainder  is 
held  vested.  Lunt  v.  Lunt,  108  111.  313;  Scqfleld  v.  Olcotty 
120  id.  362;  Hawkins  v.  Bohling,  168  id.  219;  Ducker  v.  Bum- 
ham,  146  id.  17;  Knight  v.  Pottgieser,  176  id.  368;  Madison  v. 
harmony  179  id.  65. 

In  doubtful  cases,  an  interest  shall,  if  it  possibly  can 
consistently  with  other  rules  of  law,  be  construed  to  be 
vested  in  the  first  instance,  rather  than  contingent;  but 
if  it  cannot  be  so  construed  to  be  vested  in  the  first  in- 
stance, at  least  it  will  be  construed  to  be  vested  as  early 
as  possible.  2  Peame  on  Remainders,  (4th  Am.  ed.)  secs- 
200,  201,  p.  73;  sees.  310,  344,  255. 

The  first  part  of  the  seventh  clause  of  the  will  in  con- 
troversy in  this  case,  standing  alone,  vests  the  fee  simple 
title  of  all  of  the  testator's  property  in  his  grandchildren, 
share  and  share  alike,  to  take  possession  only  after  the 
death  of  his  son.  The  only  effect  of  the  proviso  in  said 
seventh  clause  is  to  qualify  the  said  fee  simple  estate  so 
given  in  the  first  part  of  that  clause,  and  vest  in  said 
grandchildren  a  base  or  determinable  fee,  to  terminate 
upon  the  death  of  the  grandchild  under  the  age  of  thirty 
years,  leaving  no  lawful  issue.  Wiggins  Ferry  Co.  v.  jRai7- 
road  Co,  94  111.  93;  Friedman  v.  Steiner,  107  id.  125;  Strain 
V.  Sweeny,  163  id.  603;  Summ^s  v.  Smith,  127  id.  645;  Smith 
V.  Kimball,  153  id.  368;  Lombard  v.  Witbeck,  173  id.  405. 

Thomas  P.  Perns,  and  Patton,  Hamilton  &  Pat- 
ton,  for  appellee: 

No  interest  subject  to  a  condition  precedent  is  good 
unless  the  condition  must  be  fulfilled,  if  at  all,  within 
twenty-one  years  after  some  life  in  being  at  the  creation 
of  the  interest.  Gray  on  Perpetuities,  sec.  201;  1  Jarman 
on  Wills,  518-529;  Howe  v.  Hodge,  152  111.  252;  Lunt  v.  Lunt, 
108  id.  307;  Bigelow  v.  Cady,  171  id,  229;  Bhoads  v.  Bhoads,  43 
id.  239;  Waldo  v.  Cummings,  45  id.  421;  Lawrence  v.  SmUhy 
163  id.  149;  Hart  v.  Seymour,  147  id.  598;  Eldred  v.  Meek, 
183  id.  26. 
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Where  the  vesting  of  a  gift  to  unborn  persons  is  post- 
poned for  a  fixed  time  exceeding  twenty-one  years,  the 
gift  is  void.  1  Jarman  on  Wills,  518-529;  Gray  on  Per- 
petuities, chap.  10,  sec.  373. 

It  is  not  enough  that  a  contingent  event  may  happen, 
or  will  probably  happen,  within  the  limits  of  the  rule 
against  perpetuities.  If  it  can  possibly  happen  beyond 
those  limits  an  interest  conditioned  on  it  is  too  remote. 
Gray  on  Perpetuities,  sec.  214;  1  Jarman  on  Wills,  531; 
Bigelow  Y.Cady^  171  111.  229;  Sears  v.  Rvssell,  8  Gray,  86. 

In  the  construction  of  a  will,  all  the  words,  including 
all  provisos  and  conditions,  must  be  considered  for  the 
purpose  of  ascertaining  what  estate  the  testator  intended 
to  confer;  and  if  there  are  qualifying  words  which  show 
that  he  did  not  intend  the  estate,  or  any  interest  therein, 
should  vest  unless  the  devisee  should  arrive  at  a  speci- 
fied age,  the  qualifying  clause  will  control.  Friedman  v. 
Steiner,  107  111.  125;  Hamlin  v.  Express  Co,  id.  443;  Daven- 
port V.  Kirklandf  156  id.  169;  Healy  v.  Eastlake,  152  id.  424; 
Peoria  v.  Darst^  101  id.  609;  Russell  v.  Buchanan,  7  Sim.  628; 
2  Jarman  on  Wills,  (5th  Am.  ed.)  428. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Upon  the  bill  of  the  appellee,  the  son  and  only  heir- 
at-law  of  the  testator,  it  was  adjudged  that  the  seventh 
paragraph  of  the  will  violates  the  rule  against  perpe- 
tuities and  is  therefore  void,  and  that  the  fourth,  fifth, 
sixth,  eighth,  ninth,  tenth,  twelfth  and  fifteenth  para- 
graphs are  dependent  on  the  seventh  for  their  effect  and 
validity,  and,  with  said  seventh,  constitute  one  entire 
scheme  of  the  testator,  and  that  said  seventh  paragraph 
being  void  the  others  mentioned  are  also  void.  The  ques- 
tion was  not  raised  below,  nor  has  it  been  in  this  court, 
whether  equity  has  jurisdiction  to  entertain  a  bill  brought 
by  the  heir-at-law  simply  to  construe  a  will  and  deter- 
mine therefrom  whether  or  not  he,  as  such  heir,  is  vested 
with  the  legal  title  to  the  property  attempted  to  be 
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devised.  We  shall  not,  therefore,  consider  whether  the 
bequests  of  personal  property  as  made  by  the  will,  and 
the  trust  as  created,  would,  or  not,  render  inapplicable 
the  rule  that  where  only  legal  titles  are  involved  and  no 
other  relief  is  asked,  equity  will  not  assume  jurisdiction 
to  declare  such  legal  titles.  (See  Strubher  v.  Betsey,  79 
111.  307;  Whitman  v.  Fisher,  74  id.  147;  Harrison  v.  Otosley, 
172  id.  629;  Bowe^^s  v.  Smith,  10  Paige,  133;  1  Pomeroy's 
Eq.  Jur.  352.)  If  it  should  appear  to  the  casual  reader 
that  this  rule  has  not  always  been  applied  by  this  coiirt, 
a  closer  examination  may  show  that  the  question  was 
not  mooted  by  the  parties  and  that  the  case  was  not  so 
foreign  to  equity  jurisdiction  as  to  obviate  the  necessity 
of  raising  the  question  in  the  proper  manner.  No  such 
question  having  been  raised  in  the  case  at  bar,  it  will  be 
assumed  that  it  is  one  for  cognizance  in  equity. 

The  first  and  principal  question  is  whether  or  not  said 
seventh  paragraph  of  the  will  is  void  for  remoteness. 
But  before  considering  that  question  it  is  important  to 
have  in  mind  the  substance  of  the  preceding  paragraphs, 
and  the  general  objects  and  purposes  intended  to  be  ac- 
complished by  the  testator  as  disclosed  by  his  will. 

It  was  in  the  first  place  stated  in  the  will  the  testator 
was  desirous  of  disposing  of  all  his  property,  real  and 
personal,  and  the  first  paragraph  directs  that  payment 
of  his  funeral  expenses  and  all  his  just  debts  be  made. 

The  second  paragraph  gives  and  devises  to  the  tes- 
tator's wife,  Annette  H.  Cheney,  the  home  in  Jerseyville 
during  her  life,  and,  in  addition,  $25,000  absolutely,  with 
the  option  of  an  annuity  of  $2000  in  lieu  of  said  $25,000, 
said  devises  and  bequests  to  be  in  lieu  of  dower  and  of 
all  her  interest  in  the  personal  estate;  and  if  she  should 
elect  to  take  under  the  will  she  was  also  given  certain 
personal  property,  consisting  of  household  and  kitchen 
furniture,  horses,  carriages,  cows,  grain,  etc. 

The  third  paragraph  gives  and  bequeaths  to  the  son, 
the  appellee,  $100,  and  all  portraits,  pictures,  books,  fur- 
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niture,  clothing",  etc.,  and  heirlooms  of  his  mother  and 
grandparents  at  the  testator's  home;  also  the  testator's 
guns,  emblems,  etc. 

Paragraph  4  gives  and  devises  all  the  residue  and  re- 
mainder of  the  testator's  property,  of  every  kind,  to  his 
trustee,  the  executor  named  in  a  subsequent  paragraph, 
(being  appellant,)  to  hold  in  trust  for  certain  enumerated 
purposes,  viz. :  to  lease  and  collect  the  rent  of  real  estate 
and  to  manage  and  preserve  it;  to  loan  funds  that  may 
accumulate,  after  payment  of  debts  and  legacies,  and  out 
of  the  proceeds  arising  from  real  and  personal  property, 
after  paying  taxes  and  expenses  of  maintenance,  the  trus- 
tee is  authorized,  in  his  discretion,  having  in  view  the 
fulfillment  of  the  testator's  desires  as  made  known  by 
the  will,  to  give  to  said  son,  if  the  trustee  shall  deem  it 
advisable,  $100  each  month,  upon  the  condition  that  said 
son  apply  in  person  for  the  same;  and  it  is  provided  that 
this  allowance  shall  not  be  assignable  or  in  any  manner 
transferable,  nor  be  paid  upon  any  order  to  any  other 
person  or  in  any  other  manner  except  to  said  son  on 
his  personal  application,  it  being  testator's  intention  that 
said  payments  should  be  for  partial  support  of  his  said 
son.  In  case  the  son  shall  marry,  said  allowance  may 
be  increased  to  $200  per  month,  one-half  of  which,  in  the 
discretion  of  the  trustee,  to  be  paid  to  the  wife,  should 
she  apply  for  it.  In  the  event  of  sickness  or  accident 
such  payments  may  be  increased  to  an  amount  to  meet 
the  exigencies,  without  extravagance;  and  in  the  event 
of  emergencies  arising  from  intemperate  conduct,  evil 
associates  or  the  violation  of  any  law,  no  help  whatever 
is  to  be  furnished  by  said  trustee  and  executor. 

The  fifth  paragraph  provides  that  should  the  testa- 
tor's said  son  abstain  from  the  use  of  intoxicating  liquor 
or  narcotic  drugs,  of  whatever  name  or  form,  whether 
liquid  or  otherwise,  and  conduct  himself  as  a  worthy  citi- 
zen, and  be  free  of  debts  or  judgments  contracted  within 
the  year,  (except  for  sickness,)  for  one  year  after  the  tes- 
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tator's  death,  the  trustee  is  authorized,  if  deemed  by  him 
prudent  and  advisable,  to  pay  said  son  $1000;  or  if  the 
conduct  of  said  son  has  not  been  such  as  to  convince 
the  trustee  that  it  will  then  be  prudent  and  advisable 
to  g^ant  such  payment,  it  shall  be  postponed  until  such 
time  as  and  when  such  trustee  shall  be  so  convinced  by 
his  own  knowledge  and  personal  observation,  and  that 
such  specified  conduct  and  conditions  have  continuously 
existed  for  one  full  year.  After  two  years  of  such  con- 
tinuous good  conduct  $1500  may  be  paid  as  above  pro- 
vided, and  after  three  years  $2000,  and  after  four  years 
$2500,  and  after  five  years  $3000, — such  installments  not 
to  be  assignable,  and  the  son  to  have  no  vested  interest 
therein  until  payment  shall  have  been  made  to  him  per- 
sonally. The  paragraph  then  provides  that  in  the  event 
the  testator's  son  shall  fulfill. the  conditions  above  set 
forth  for  five  successive  years,  he  is  to  have  possession 
and  full  management  of  one-half  of  the  testator's  lands 
in  Christian  county,  to  be  designated  and  set  apart  by  the 
trustee,  and  thereafter  to  have  all  the  rents  and  profits 
of  such  half  after  paying  taxes  and  expenses,  and  the 
monthly  payments  above  provided  for  shall  be  no  longer 
payable.  It  is  then  provided  that  if  said  son  shall  con- 
tinue the  course  of  conduct  and  conditions  above  spe- 
cified, and  shall  after  two  years  and  within  five  years 
thereafter  save  and  accumulate  from  the  use  of  said  land, 
or  by  his  own  exertions  in  lawful  business  or  by  his  sav- 
ings from  the  aforesaid  payments,  $7000  in  money  or  in 
real  estate  in  his  own  name,  unencumbered,  and  be  free 
from  debts,  the  trustee  shall  then  give  to  said  son  the 
possession  and  management  of  the  remaining  half  of  the 
testator's  lands  in  Christian  county.  Said  paragraph  also 
gives  the  trustee  power  to  sell  and  convey  any  and  all  of 
the  testator's  real  estate  except  the  lands  in  Christian 
county,  and  except  also  (unless  the  widow  consents)  the 
home  place  in  Jerseyville  during  her  life, — ^such  power 
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to  be  exercised  in  his  discretion,  within  certain  limits 
prescribed  by  the  will. 

Paragraph  6  provides  that  if  the  testator's  said  son 
shall  fail  to  fulfill  the  conditions  prescribed  in  para- 
graph 5  of  the  will,  by  which  the  trustee  is  authorized  to 
pay  him  $1000  at  the  end  of  one  year  after  the  testator's 
death,  then  the  trustee  is  directed  to  expend  not  less 
than  $500  nor  more  than  $1000  per  annum,  in  any  lawful 
manner,  to  assist  in  detecting  and  prosecuting  the  viola- 
tion of  the  statutes  of  Illinois,  or  the  ordinances  of  the 
city  of  Jerseyville,  regulating  the  sale  of  intoxicating 
liquors  or  prohibiting  gambling,  wherever  such  laws 
have  been  violated  within  said  city. 

It  seems  clear  from  these  provisions  of  the  will,  and 
from  others,  that  it  was  the  intention  and  purpose  of  the 
testator 'to  accomplish,  as  far  as  it  lay  in  his  power  by 
the  testamentary  disposition  of  his  property,  two  things: 
the  first  and  principal  one  being  to  reclaim  his  son  from 
the  use  of  intoxicating  liquors,  narcotic  drugs  and  evil 
associations,  and  to  induce  him  to  form  and  maintain 
habits  of  sobriety,  economy  and  industry;  and  the  other 
was  to  preserve  his  large  estate,  and  prevent  its  dissi- 
pation and  loss  by  the  waste  and  extravagance  of  his 
son,  which  the  will  shows  he  feared  and  sought  to  guard 
against,  and,  apparently  with  wise  forethought,  sought 
to  make  the  latter  purpose  aid  in  the  accomplishment 
of  the  former  and  principal  one.  As  one  of  the  means 
adopted  to  accomplish  his  objects  he  created  a  spend- 
thrift trust. 

It  is  the  duty  of  the  court,  in  construing  a  will,  to  as- 
certain as  nearly  as  possible  the  intention  of  the  testator 
as  disclosed  by  the  instrument,  and  to  give  it  such  a  con- 
struction as  will  carry  such  intention  into  effect.  It  is, 
of  course,  true,  that  the  will  cannot  carry  into  effect  the 
intention  of  the  testator  in  violation  of  law,  and  if  any 
of  the  provisions  of  the  will  in  controversy  violate  the 
rule  against  perpetuities,  such  provision  or  provisions 
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must  be  declared  void,  for  it  is  the  duty  of  courts  to 
enforce  the  rule,  and  not  to  fritter  it  away  by  adverse 
construction.  But  when  a  will  is  susceptible  of  either  of 
two  constructions  without  doing  violence  to  the  inten- 
tion of  the  testator  as  disclosed  by  the  instrument,  one 
of  which  would  render  the  instrument  void  and  the  other 
valid,  that  construction  should  be  adopted  which  would 
enforce  the  will  as  a  valid  instrument,  and  not  that  which 
would  defeat  its  operation.  (29  Am.  &  Eng.  Ency.  of  Law, 
352.)  It  is  the  rule  that  "no  interest  under  a  will  subject 
to  a  condition  precedent  is  good  unless  the  condition 
must  be  fulfilled,  if  at  all,  within  twenty-one  years  (and 
nine  months,  allowing  for  the  period  of  gestation,)  after 
some  life  in  being  at  the  creation  of  the  interest."  Gray 
on  Perpetuities,  sec.  210;  Howe  v.  Hodge,  152  111.  252;  Law- 
rence V.  Smith,  163  id.  149. 

It  is  insisted  by  appellee  that  this  rule  is  violated  by 
the  seventh  paragraph;  and  by  appellant,  that  only  so 
much  of  the  latter  part  of  the  paragraph  as  limits  the 
estate  over  to  children  of  the  grandchildren  is  in  viola- 
tion of  the  rule,  and  void,  leaving  the  rest  of  the  para- 
graph unaffected,  valid  and  enforceable.  Said  seventh 
paragraph  is  as  follows: 

''Seventh— I  hereby  give,  devise  and  bequeath  the  fee 
simple  title  of  all  my  lands,  lots  and  real  estate,  wher- 
ever situated,  together  with  all  my  personal  property  of 
every  name,  grade  or  description,  to  my  grandchildren, 
whatsoever  number  they  may  be,  born  to  my  said  son, 
Alexander  M.  Cheney,  share  and  share  alike,  to  take 
possession  only  after  the  death  of  my  said  son.  In  the 
meantime,  after  the  execution  and  performance  of  his 
duties  hereunder  by  the  trustee  and  executor,  and  my  said 
son  having  fulfilled  all  the  conditions  and  requirements 
set  forth  in  the  fifth  paragraph  hereof,  he,  my  said  son, 
shall  have  the  full  use  and  enjoyment,  in  possession,  of 
all  my  lands,  lots  or  real  estate,  wherever  situated,  for 
and  during  his  natural  life, — the  power  to  sell  and  con- 
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vey  real  estate,  except  in  Christian  county,  to  continue 
and  remain  in  said  trustee  as  herein  specified:  Provided 
always,  and  the  foregoing"  devise  of  the  fee  simple  title 
of  my  real  and  personal  estate  is  and  shall  be  subject  to 
the  following  conditions:  No  such  grandchild  shall  ac- 
quire or  be  vested  with  an  interest  or  any  estate  of  in- 
heritance in  any  part  of  my  said  real  or  personal  estate 
unless  such  grandchild  shall  live  to  reach  the  age  of 
thirty  years.  In  the  event  that  any  such  grandchild  shall 
die  before  attaining  the  age  of  thirty  years,  he,  she  or 
they  shall  take  nothing  under  the  provisions  of  this  will, 
neither  shall  any  interest  in  any  of  my  said  real  or  per- 
sonal estate  be  thereby  vested  in  any  person  or  persons 
through  devise,  inheritance  or  otherwise.  In  the  event 
that  any  such  grandchild  shall  die  before  attaining  the 
age  of  thirty  years,  leaving  a  child  or  children,  then  in 
that  case  such  child  or  children,  living  or  posthumous, 
shall  take  the  share  which  the  parent  would  have  taken 
had  he  or  she  survived  and  attained  the  age  of  thirty 
years." 

It  will  be  observed  that  no  disposition  of  the  title  in 
fee  to  the  realty,  nor  of  the  absolute  title  to  the  bulk  of 
the  personalty,  had  been  made  by  any  prior  provision  of 
the  will,  except  in  so  far  as  it  had  been  devised  and  be- 
queathed to  the  trustee  for  purposes  of  the  trust.  In  the 
main,  its  final  disposition  had  not  been  provided  for.  It 
was  by  this  the  seventh  paragraph,  and  by  subsequent 
paragraphs  to  be  hereinafter  noticed,  that  such  final 
disposition  was  attempted  to  be  made.  The  meaning  of 
the  principal  clause  of  the  seventh  paragraph  without 
the  proviso  would  be  clear  and  unmistakable.  It  would 
vest  the  title  to  the  realty  in  fee  simple  absolute  in  the 
grandchildren,— that  is,  the  children  of  appellee, — when 
and  as  they  should  be  born,  share  and  share  alike,  sub- 
ject only  to  the  life  interests  of  appellee  and  other  bene- 
ficial interests  created  by  the  will.  Such  title  would  vest 
in  the  child  first  born  to  appellee,  subject  to  be  opened 
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to  let  in  any  after- bom  child  or  children  to  an  equal  own- 
ership and  enjoyment  of  the  estate.  It  is  contingent 
only  upon  the  birth  of  a  grandchild.  The  fee  simple  title 
is  devised,  and  although  the  word  "heirs"  or  the  words 
"heirs  and  assigns"  are  not  used,  the  language  employed, 
were  it  not  qualified  by  the  proviso,  would  be  sufficient, 
even  at  common  law,  to  pass  title  in  fee  simple  absolute. 
{Muhlke  V.  Tiedemann,  177  111.  606.)  The  right  of  posses- 
sion and  beneficial  use,  only,  were  deferred  until  after 
the  death  of  appellee,  the  son. 

What,  then,  is  the  effect  of  the  proviso?  Counsel  upon 
both  sides  have  furnished  us  with  able  and  exhaustive 
briefs  and  arguments  upon  this  the  principal  question  in 
the  case,  but  we  have  not  the  time  nor  will  it  be  neces- 
sary to  fully  review  here  their  respective  arguments  or 
the  authorities  cited.  They  agree, — and,  indeed,  it  can 
not  be  controverted, — that  the  last  clause  of  the  proviso 
limiting  the  estate  over  to  great-grandchildren  of  the 
testator  upon  the  contingency  therein  mentioned,  namely, 
the  death  of  the  grandchild,  their  parent,  before  the  age 
of  thirty,  is  void  for  remoteness,  it  being  clear  that  the 
contingent  event  might  not  happen  and  the  estate  vest 
in  such  great-grandchild  within  twenty-one  years  after 
the  expiration  of  a  life  in  being.  It  is,  however,  equally 
clear,  we  think,  that  the  validity  of  the  rest  of  the  sev- 
enth paragraph  is  not  affected  by  the  invalidity  of  said 
last  clause  of  the  proviso.  It  does  not  follow  that  be- 
cause the  limitation  over  to  great-grandchildren  is  void 
the  devise  and  bequest  to  the  grandchildren  are  void 
also.  The  last  clause  creating  the  limitation  over  may 
be  rejected  without  doing  violence  to  the  remainder  of 
the  paragraph.     Eldred  v.  Meek,  183  111.  26. 

But  the  question  remains,  what  is  the  effect  of  the 
other  two  clauses  of  the  proviso  on  this  paragraph  of 
the  will?  It  is  a  rule  of  construction  that  the  law  favors 
the  vesting  of  estates  rather  than  that  they  should  be 
held  contingent,  and  we  would  not  be  authorized,  because 
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of  the  use  of  particular  words  in  the  proviso  indicating 
a  particular  intent  but  of  doubtful  meaning",  to  construe 
this  entire  paragraph  so  as  not  only  to  thwart  the  gen- 
eral intention  of  the  testator  so  clearly  manifested  by 
the  entire  will,  but  to  ignore  this  rule  of  construction  as 
well.  The  vesting  of  the  estate  in  the  possible  grand- 
children is,  of  course,  contingent  upon  the  birth  of  such 
grandchildren;  but  we  do  not  think  it  was  intended  by 
the  testator  to  make  the  vesting  in  them  of  all  interest 
whatever  contingent  upon  their  reaching  the  age  of  thirty 
years,  but  only  to  make  the  vesting  of  the  title  in  fee 
simple  absolute  in  them  contingent  upon  their  attaining 
that  age.  In  other  words,  we  are  of  the  opinion  that  the 
proviso  and  its  several  clauses  were  intended  to,  and  do, 
have  the  effect  of  reducing  what  would  otherwise  be  an 
absolute  estate  in  the  grandchild  upon  its  birth,  to  a  base 
or  determinable  fee, — a  fee  that  would  terminate  upon 
the  death  of  the  grandchild  before  the  age  of  thirty. 
It  was  the  transmissible  or  inheritable  interest  that  the 
testator  sought  to  guard  and  provide  for  by  the  pro- 
viso and  its  different  clauses,  and  not  such  an  interest  as 
would  give  the  grandchildren  the  possession,  use  and  en- 
joyment of  the  property  upon  the  death  of  their  father, 
the  appellee.  The  qualifying  clause,  "no  such  grandchild 
shall  acquire  or  be  vested  with  an  interest  or  estate  of 
inheritance  ♦  ♦  ♦  unless  such  grandchild  shall  live 
to  reach  the  age  of  thirty  years',"  is  a  limitation  of  the 
already  devised  fee  by  providing  that  he  shall  not  be 
vested  with  an  inheritable  interest  or  estate  before  the 
age  of  thirty  years.  The  remaining  clauses  of  the  pro- 
viso also  deal  only  with  the  inheritable  interest,  as  does 
the  first,  and  not  with  any  lesser  one.  This  seems  clear 
to  us  from  the  language  employed  by  the  testator  which 
was  not  of  a  precise  or  technical  character,  and  when  he 
says  in  the  second  clause  of  the  proviso  that  in  the  event 
of  the  death  of  any  grandchild  before  he  shall  attain  the 
age  of  thirty  years  he  shall  take  nothing  under  the  pro- 
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visions  of  this  will,  neither  shall  any  interest  be  thereby 
vested  in  any  person  or  persons  through  devise,  inherit- 
ance or  otherwise,  he  refers  to  the  same  kind  of  interest 
which  it  is  the  purpose  of  the  proviso  to  qualify, — that  is, 
an  inheritable  interest;  one  that  such  grandchild  might 
otherwise  dispose  of  by  will  or  by  gift  causa  mortis  or 
which  would  pass  by  the  laws  of  descent,  for  if  by  the 
phrase  "they  shall  take  nothing"  he  meant  they  should 
take  nothing  until  they  reached  the  age  of  thirty  years, 
and  if  they  died  before  should  take  no  interest  whatever, 
it  would  have  been  wholly  unnecessary  to  say,  "neither 
shall  any  interest  ♦  ♦  ♦  be  thereby  [that  is,  by  their 
death,]  vested  in  any  person,"  etc.  If  they  never  had 
any  interest  none  could  be  devised  or  otherwise  disposed 
of  by  them  or  be  inherited  from  them.  This  latter  clause 
would  seem  to  imply  that  they  would  have  some  interest 
before  reaching  the  age  of  thirty,  which,  so  far  as  their 
interest  in  or  power  over  it  was  concerned,  the  testator 
desired  to  utterly  destroy  at  their^  death.  This  view  is 
strengthened  by  the  general  scope  and  purposes  of  the 
will  as  they  are  disclosed  by  its  provisions.  For  example, 
all  of  the  paragraphs  which  provide  for  the  ultimate  dis- 
position of  the  property  are  so  guarded  that  if  they  were 
carried  out  as  written  the  testator's  son  could  never  in- 
herit  from  any  beneficiary  under  the  will  any  part  of  the 
estate,  and  it  is  as  clear  that  the  testator  intended  to  cut 
ofE  any  such  possible  inheritance  as  it  is  that  he  intended 
to  cut  off  the  inheritance  from  himself.  If  the  son  should 
marry  and  have  a  child,  who,  under  the  principal  clause 
of  the  seventh  paragraph,  would  take  the  title  abso- 
lutely to  the  property,  subject  to  his  life  interest,  and 
such  grandchild  should  die,  he,  the  son,  would  take  such 
property,  or  part  of  it,  as  heir  of  his  own  child,  and  the 
purpose  of  the  testator  to  save  the  son  from  his  own 
weaknesses  and  at  the  same  time  protect  and  save  the 
property  would  be  thwarted  as  completely  as  if  he  had 
made  no  will  at  all.    It  would  seem  from  the  general  de- 
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sign  of  the  testator  not  only  reasonable,  but  essential  to 
the  accomplishment  of  such  design,  that  he  should  limit 
the  estate  to  the  grandchildren,  so  that  appellee  could 
not  inherit  from  them.  To  do  this  it  was  not  necessary 
that  they  should  have  no  interest  at  all  until  thirty  years 
of  age,  but  no  interest  which  he  could  inherit  from  them. 
It  is  not  said  in  any  part  of  the  proviso  or  of  the  will 
that  they  should  have  no  interest  whatever  until  thirty 
years  of  age.  It  is  not  improbable  that  the  limit  was 
fixed  at  thirty  years  because  the  testator  may  have  con- 
sidered that  at  that  age  his  grandchildren  would  have 
children  of  their  own,  or  that  at  least  the  danger  would 
be  small  that  his  son  would,  after  the  lapse  of  so  long  a 
time,  inherit  the  property,  or  if  he  should,  that  he  would 
then  waste  it  by  irresponsible  conduct. 

Again,  if  it  was  the  testator's  intention  that  his  grand- 
children should  take  no  vested  interest,  of  any  character, 
in  the  property  at  their  birth  or  until  they  should  reach 
the  age  of  thirty  years,  it  would  have  been  easy  to  say 
so,  or,  at  any  rate,  we  would  expect  to  find  in  the  will, 
containing  so  many  specific  provisions,  some  provision 
or  direction  as  to  the  beneficial  use  of  this  large  property 
during  the  period  which  might  reasonably  be  expected 
to  elapse  between  the  death  of  his  son  and  the  time  when 
the  grandchild  would  attain  the  age  of  thirty  years.  The 
will  is  wholly  silent  on  that  question,  except  that  the 
first  part  of  this  paragraph  gives  them  the  right  of  pos- 
session after  the  death  of  the  son.  Such  a  period  might 
not  be  greatly  less  than  thirty  years.  The  failure  to 
make  any  other  provision  regarding  it  might,  it  is  true, 
be  attributable  to  oversight,  or  to  the  belief  that  it 
was  provided  for  by  the  trust  provisions  of  the  will,  and 
that  the  testator  intended  that  the  trustee  should  hold, 
manage,  lease  and  care  for  the  property  during  this  pos- 
sibly long  period;  but  it  would  seem  more  reasonable 
that  no  provision  was  made  for  it  because  the  property 
was  given,  during  such  period,  to  the  grandchildren,  and 
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therefore  there  was  no  necessity  for  any  further  provi- 
sion respecting"  it.  We  do  not  find  in  the  will  any  ground 
to  infer  that  it  was  contemplated  by  the  testator  that 
after  the  real  estate  had  all  been  turned  over  to  the  son 
for  his  use  and  enjoyment  for  life, — he'  having  filled  the 
prescribed  conditions, — the  trustee  should  re-possess 
himself  of  such  real  estate,  but,  on  the  contrary,  the 
implication,  if  not  the  express  direction,  of  the  seventh 
paragraph  is,  that  such  grandchildren,  if  any,  shall  take 
possession  upon  the  death  of  the  son  without  regard  to 
their  age.  Furthermore,  it  is  to  be  noticed  that  by  the 
twelfth  paragraph  of  the  will  the  testator  authorizes  the 
probate  court  to  designate  an  attorney  every  three  years, 
whose  duty  it  shall  be  to  familiarize  himself  with  the 
provisions  and  intent  of  thie  will  and  to  observe  and  ex- 
amine the  manner  of  its  execution,  and  to  report  to  the 
court  any  delinquency  in  the  execution  of  the  trust,  and 
take  proceedings  in  court  to  secure  the  sufficiency  of  the 
trustee's  and  executor's  bond  and  the  faithful  execution 
of  the  will.  But  it  is  provided  that  such  appointment, 
and  the  duties  to  be  performed  by  such  attorney,  shall 
cease  one  year  after  the  death  of  the  testator's  son.  It 
is  not  necessary  in  this  case  to  determine  when  the  trust 
is  to  end,  but  it  would  hardly  seem  probable  that  the 
testator  contemplated  that  it  might  continue  actively  for 
many  years,— possibly  thirty, — after  the  death  of  his  son 
and  during  the  minority  of  his  grandchildren,  as  to  the 
bulk  of  the  estate,  in  view  of  his  discontinuance,  within 
one  year  after  the  son's  death,  of  the  services  of  the  at- 
torney appointed  to  guard  the  trust.  It  would  seem  much 
more  reasonable  that  so  prudent  a  testator  would  provide 
safeguards  for  so  remote  a  period  of  the  trust  and  during 
the  infancy  of  his  grandchildren,  than  that  he  would  re- 
move those  which  he  had  provided. 

To  determine  whether  the  grandchildren,  if  any,  and 
of  whatever  age,  are  by  the  seventh  paragraph  to  have 
possession  upon  the  death  of  the  son^  the  language  used 
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by  the  testator  is  carefully  to  be  considered.  After  pro- 
viding that  they  are  to  take  possession  only  after  the 
death  of  the  son,  the  paragraph  proceeds:  "In  the  mean- 
time ♦  ♦  ♦  he,  my  said  son,  shall  have  the  full  use  and 
enjoyment,  in  possession,  of  all  my  lands  *  *  *  during 
his  natural  life," — that  is  to  say,  during  the  time  interven- 
ing between  the  time  when  the  trustee  shall  have  deliv- 
ered possession  on  his  compliance  with  the  conditions 
prescribed  by  the  will  and  the  time  of  the  death  of  the 
son  and  the  taking  possession  by  the  grandchildren,  the 
son  is  to  have  the  full  use  and  enjoyment  in  possession, 
of  the  property.  The  testator  was  then,  in  this  part  of 
the  paragraph,  dealing  with  the  beneficial  use  of  the 
property  in  possession  and  fixing  bounds  to  the  time  of 
its  enjoyment.  Having  given  the  title  to  the  grand- 
children and  limited  their  possession  to  begin  only  after 
the  son's  death,  he  then  declared  that  in  the  meantime 
his  son  shall  have  it.  Is  it  not  perfectly  clear  that  the 
testator  understood  that  he  had  fixed  a  time  when  the 
grandchildren  should  come  into  possession?  If  not,  why 
did  he  say  that  in  the  meantime  the  son  should  have 
it,  and  why  did  he  make  no  provision  on  that  subject  in 
any  of  the  clauses  of  the  proviso?  It  should  be  borne  in 
mind  that  the  proviso  was  intended  to  qualify  or  limit 
the  principal  clause  of  the  paragraph  and  not  to  over- 
ride or  supersede  it,  and  the  whole  paragraph  should  be 
construed  so  as  to  give  effect  to  all  its  parts  according 
to  the  intention  of  the  testator,  if  that  can  be  done  in 
accordance  with  the  rules  of  law.  We  think  such  a  con- 
struction as  we  havfe  given  the  seventh  paragraph  will 
carry  into  effect  the  intention  of  the  testator  except  as 
to  the  last  clause  of  the  proviso,  and  as  to  that  the  inten- 
tion is  plain,  but  being  in  conflict  with  the  rule  against 
remoteness,  that  part,  only,  is  void. 

The  construction  we  have  given  this  paragraph  ac- 
cords with  the  construction  given  to  a  will  somewhat 
similar,  in  Friedman  v.  Steiner^  107  111.  125,  where  it  was 
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held  that  an  estate  otherwise  devised  in  fee  simple  was 
by  the  proviso  reduced  to  a  fee  determinable.  It  was 
there  said,  that  "one  of  the  peculiarities  of  a  fee  deter- 
minable is,  that  it  may  become  a  fee  simple  absolute  upon 
the  happening  of  any  event  which  renders  impossible  the 
event  or  combination  of  events  upon  which  such  estate  is 
to  end."  So  in  the  case  at  bar,  when  a  grandchild  shall 
reach  the  age  of  thirty  years  it  will  be  no  longer  possible 
for  him  to  die  under  thirty,  and  the  fee  determinable  of 
which  he  was  before  seized  becomes  a  fee  simple  abso- 
lute.    See,  also,  Lombard  v.  Witbeck,  178  111.  896. 

The  eighth,  ninth,  and  the  first  clause  of  the  tenth, 
paragraphs  of  the  will,  all  of  which  paragraphs  were 
also  declared  void  by  the  decree  below  as  being  depend- 
ent on  feaid  seventh  paragraph,  are  as  follows: 

''Eighth — In  the  event  that  my  said  son  shall  die  with- 
out leaving  lawful  issue  or  descendants  of  such  lawful 
issue  him  surviving,  I  give  and  devise  to  Mary  M.  Tesse 
all  of  section  2,  in  town  11,  north,  in  range  4,  west,  in 
Christian  county,  Illinois,  or  in  the  event  of  her  death 
prior  to  the  death  of  my  said  son,  said  land  shall  go  to 
her  child  or  children  or  to  the  descendants  of  such  child 
or  children,  if  any  such  there  then  shall  be;  but  her  in- 
terest or  estate  in  said  land  hereby  created  contingent 
shall  not  pass  to  her  heirs-at-law. 

''Ninth — ^I  give  and  devise  to  Catherine  M.  Tesse  all 
of  section  3,  in  town  11,  north,  in  range  4,  west,  in  Chris- 
tian county,  Illinois,  under  the  same  conditions,  in  like 
manner  and  subject  in  all  things  to  the  same  limitations 
set  forth  in  paragraph  eight  above.  The  said  Mary  M. 
Tesse  and  Catherine  M.  Tesse  are  sisters.  They  are  the 
children  of  Anna  C.  Tesse,  deceased,  who  was  the  daugh- 
ter of  Edward  A.  D'Arcy,  deceased. 

"Tenth — In  the  case  of  the  death  of  my  said  son  with- 
out leaving  lawful  issue  or  the  descendants  of  such  issue, 
such  event  will  exterminate  my  descendants;  and  in  the 
event  of  the  death  of  my  said  son  without  leaving  lawful 
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issue  or  the  descendants  of  such  issue,  I  direct  and  ex- 
pressly provide  that  all  the  remainder  of  my  property, 
both  real  and  personal,  including  the  balance  of  my  land 
in  Christian  county,  shall  be  appropriated,  dedicated  and 
set  apart  for  the  purpose  of  assisting  young  men  in  Jer- 
sey and  Christian  counties,  in  Illinois,  in  acquiring  higher 
education." 

The  tenth  paragraph  also  directed  that  a  board  of 
trustees  be  appointed  by  the  circuit  court  of  Jersey  county 
to  administer  said  charitable  trust  created  by  said  para- 
graph. The  thirteenth  and  fourteenth  paragraphs  ap- 
pointed the  appellant  executor  and  trustee  to  execute 
and  carry  out  the  provisions  of  the  will,  and  provided 
for  the  appointment  of  his  successor,  and  contained  di- 
rections as  to  the  bond  to  be  given.  The  fifteenth,  de- 
clared void  by  the  decree,  provided  for  compensation  to 
the  executor  and  trustee.  In  view  of  the  construction 
we  have  given  the  seventh  paragraph  we  think  it  un- 
necessary at  this  time  to  consider  the  further  question 
discussed  by  counsel, — that  is,  whether  said  paragraphs 
were  or  not  dependent  upon  said  seventh  paragraph,  and 
without  which  the  testator  did  not  intend  they  should 
operate  as  a  part  of  his  will;  nor  to  consider  whether 
said  charitable  trust  would  come  into  existence  or  effect 
in  case  of  the  extinction  of  his  descendants,  by  death, 
before  thirty,  and,  after  appellee's  death,  of  all  grand- 
children,— that  is,  all  children  which  may  be  bom  to  the 
appellee.  It  will  be  time  enough  to  consider  that  con- 
tingency (which  may  never  happen)  when  it  arises.  It  is 
sufficient  to  say,  that  from  the  construction  we  give  them 
and  the  whole  will  we  find  no  part  of  the  will  void  for 
remoteness  except  the  last  clause  of  the  proviso  to  the 
seventh  paragraph  before  mentioned.  As  we  understand 
the  decree  and  the  arguments  of  counsel,  all  the  para- 
graphs except  the  seventh,  declared  by  the  decree  to  be 
void  for  remoteness,  were  so  decreed  to  be  void  because 
they  were  dependent  on  said  seventh  paragraph,  which, 
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as  it  was  held,  was  in  conflict  with  the  rule  against 
perpetuities,  and  that  it  was  not  held  or  contended  that 
they  were  of  themselves  invalid. 

The  decree  will  be  reversed  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  enter  a  decree  in 
accordance  with  the  views  we  have  expressed. 

Eeversed  and  remanded^  toith  directions. 


The  Illinois  Central  Railroad  Company 
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Laura  B.  Johnson,  Admx. 

^  Opinion  filed  October  f  4, 1901. 

Practice— aZfegfed  errors  not  urged  in  motion  for  new  trial  are  waived. 
Under  Bection  56  of  the  Practice  act,  where  a  party  files  a  written 
motion  for  a  new  trial  specifying-  the  grounds  of  such  motion,  he 
will  be  restricted,  in  a  court  of  review,  to  the  g^rounds  so  specified, 
and  all  other  g'rounds  are  waived. 

Illinms  Central  Bailroad  Co.  v.  Johnson^  95  111.  App.  54,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Marion  county;  the  Hon.  Samuel  L.  D wight, 
Judge,  presiding. 

William  H.  Green,  (J.  M.  Dickinson,  of  counsel,)  for 
appellant. 

W.  P.  BuNDY,  and  Prank  P.  Noleman,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

On  the  22d  day  of  November,  1899,  one  Zeddie  C.  John- 
son, while  engaged  in  the  discharge  of  his  duty  as  an 
employee  of  the  appellant  company  in  the  capacity  of  a 
switchman,  in  the  yards  of  the  company  in  Centralia,  fell 
or  was  thrown  under  the  wheels  of  a  moving  freight  car 
and  sustained  injuries  which  resulted  in  his  immediate 
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death.  The  appellee,  as  administratrix  of  his  estate,  in- 
stituted in  the  circuit  court  of  Marion  county  an  action 
on  the  case  to  recover  damages  under  the  provisions  of 
the  statute  for  the  benefit  of  his  widow  and  next  of  kin, 
on  the  theory  his  death  was  occasioned  by  actionable 
negligence  on  the  part  of  the  appellant  company.  Upon 
a  trial  before  a  jury  judgment  was  rendered  against  the 
company  in  the  sura  of  $4000,  and  on  appeal  to  the  Ap- 
pellate Court  for  the  Fourth  District  the  judgment  was 
affirmed.  This  is  a  further  appeal  prosecuted  by  the 
appellant  company  to  reverse  the  judgment. 

Appellant  contends  that  on  the  hearing  in  the  circuit 
court  no  evidence  whatever  was  produced  showing  the 
exercise  of  any  degree  of  care  whatever  by  the  deceased, 
and  that  the  attempt  to  show  he  was  inexperienced,  and 
therefore,  in  some  degree,  at  least,  exempt  from  the  ne- 
cessity of  exercising  care  and  caution,  failed  for  a  total 
lack  of  evidence  to  support  it,  and  that  evidence  of  negli- 
gence on  the  part  of  the  appellant  or  any  of  its  servants 
was  wholly  wanting.  It  is  therefore  urged  we  should  re- 
verse the  judgment  for  the  reason  the  circuit  court  refused 
to  grant  a  peremptory  instruction,  presented  in  behalf  of 
the  appellant  company  at  the  close  of  all  the  evidence, 
to  direct  the  jury  to  find  the  appellant  company  not 
guilty.  Counsel  for  appellee  insist  the  record  does  not 
bring  before  us  the  question  whether  the  court  erred  in 
its  ruling  with  reference  to  the  said  peremptory  instruc- 
tion, for  the  reason  that  the  appellant  company  filed  its 
motion  for  new  trial  in  writing,  in  which  it  particularly 
specified  the  points  or  grounds  relied  on  to  entitle  it  to 
a  re-trial,  and  did  not  in  such  motion  specify  the  refusal 
of  the  court  to  grant  the  peremptory  instruction  as  one 
of  the  points  or  grounds  for  such  new  trial. 

It  appears  from  the  record  counsel  for  appellant  ob- 
jected to  the  action  of  the  court  in  refusing  to  grant  the 
peremptory  instruction,  and  excepted  to  such  action  of 
the  court  at  the  time  the  same  was  had  and  taken,  and 
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such  objection  and  exception  were  duly  noted  and  certi- 
fied in  the  bill  of  exceptions.  It  also  appears  from  the 
bill  of  exceptions  counsel  for  the  appellant  company  pre- 
sented to  the  trial  court  a  motion  in  writing*  for  a  new 
trial,  and  in  said  motion  specified  four  separate  points 
or  grounds  of  the  motion,  and  that  the  refusal  of  the  court 
to  grant  the  peremptory  instruction  was  not  specified  as 
one  of  such  points  or  grounds  or  included  in  any  of  such 
specifications.  We  have  frequently  held  that  under  the 
proper  construction  of  section  56  of  the  Practice  act, 
where  a  party  files  a  motion  in  writing  for  a  new  trial, 
specifying  therein  the  grounds  or  reasons  for  such  mo- 
tion, he  will  be  restricted,  in  a  court  of  review,  to  the 
grounds  or  reasons  specified  in  such  written  motion,  and 
will  be  deemed  to  have  waived  all  other  grounds  or  rea- 
sons for  a  new  trial.  West  Chicago  Street  Railroad  Co,  v. 
Krueger,  168  111.  586;  Ottaway  Oswego  and  Fox  River  Valley 
Railroad  Co,  v.  McMath,  91  id.  104;  Hintzv.  Graupner,  138  id. 
158;  Consolidated  Coal  Co,  v.  Scliaefer,  135  id.  210;  Brewer  d: 
Hoffman  Brewing  Co.  v.  Boddie^  162  id.  346. 

The  cases  cited,  and  the  ruling  made  therein  upon  the 
point  in  question,  are  familiar  to  counsel  for  the  appel- 
lant company,  but  counsel  ask  us  to  reconsider  the  ruling 
in  those  cases,  and  adopt  what  they  contend  to  be  the 
better  construction  of  said  section  56  of  the  Practice  act 
and  withal  the  more  reasonable  rule,  that  if,  in  the  course 
of  a  trial,  exceptions  are  alleged  and  allowed  and  incor- 
porated in  the  bill  of  exceptions  in  pursuance  of  section 
59  of  the  Practice  act,  it  should  not  be  deemed  necessary, 
in  order  to  obtain  a  review  of  such  exceptions  by  the  Ap- 
pellate or  Supreme  Court,  the  party  should  again,  by 
way  of  a  motion  for  a  new  trial,  call  the  attention  of 
the  trial  court  to  the  exceptions,  and  obtain,  through  the 
medium  of  such  motion  for  new  trial,  the  action  of  the 
trial  court  for  the  second  time  on  the  alleged  errors.  We 
think  the  construction  given  the  said  section  56  of  the 
Practice  act  correctly  interprets  the  leg'islative  intent. 
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The  reasons  for  this  conclusion  are  fully  elaborated  in 
the  decided  cases  referred  to  and  need  not  be  here  re- 
peated. 

The  purposes  to  be  subserved  by  objections  urged  to 
the  court  during"  the  course  of  a  trial  and  the  renewal  of 
such  objections  by  way  of  a  motion  for  a  new  trial  are 
entirely  different.  While  the  trial  is  in  progress  the  pur- 
pose is  to  avoid  error  upon  the  part  of  the  court  and  to 
secure  a  fair,  impartial  and  legal  determination  of  the 
controversy.  The  purpose  to  be  attained  by  a  motion 
for  a  new  trial,  so  far  as  it  relates  to  errors  which  are 
thought  to  have  occurred  prior  to  the  rendition  of  the 
verdict,  is  to  call  upon  the  trial  court  to  review  and  re- 
consider its  actions  and  rulings  during  the  trial,  to  the 
end  that  any  error  which  may  have  intervened  may  be 
corrected  by  the  allowance  of  a  new  trial  by  the  trial 
judge  and  the  necessity  avoided  of  accomplishing  that 
purpose  by  resort  to  a  court  of  review  by  appeal  or  writ 
of  error.  The  purpose  of  a  motion  for  new  trial  being, 
therefore,  to  obviate  the  necessity  of  resorting  to  an  ap- 
pellate tribunal,  the  soundness  of  the  rule  that  a  party 
should  set  forth  in  the  motion  for  new  trial  all  grounds 
therefor  which  he  expects  to  urge  in  the  court  of  review 
becomes  manifest.  If  he  has  good  reason  for  a  new  trial, 
every  proper  consideration  demands  he  should  make  it 
known  to  the  first  tribunal  which  has  power  to  grant  him 
a  rehearing  of  his  cause. 

Counsel  do  not  seek  to  present  any  alleged  grounds 
of  error  other  than  such  as  were  comprehended  within 
the  motion  for  a  peremptory  instruction  to  return  a  ver- 
dict for  the  appellant  company,  and  there  being  no  error 
in  that  respect  apparent  in  the  record,  the  judgment  of 
the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Hugh  A.  Binns 
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'^— ■""  David  H.  LaPorge  et  al. 

Opinion  JUed  October  £4, 1901. 

1.  TRXJ3TS— trustees  cannot  delegate  active  trust.  Executors  who,  un- 
der the  will,  hold  in  trust  the  real  and  personal  property  given  to 
a  beneficiary,  being  required  to  retain  the  possession,  control  and 
management  of  the  estate,  have  no  power,  after  accepting  the 
trust  and  taking  possession  of  the  property,  to  delegate  the  trust 
and  convey  the  subject  matter  thereof  to  the  cestui  que  trusty  and 
any  attempt  to  do  so  is  null  and  void. 

2.  Sabie — statute  does  not  prevent  assignment  of  trust  fund  created  by 
third  party.  Section  49  of  the  Chancery  act  does  not  prohibit  vol- 
untary alienation  by  the  cestui  que  trustj  and  in  the  absence  of  any 
restriction  in  the  will  creating  the  trust  the  cestui  que  trust  may, 
in  equity,  assign  the  income,  or  part  of  it,  as  security  for  a  debt 
owed  by  her. 

3.  Creditor's  BiLij—v:he7i  trust  fund  held  for  beneiftt  of  debtor  cannoi 
be  reached.  Under  section  49  of  the  Chancery  act,  a  trust  fund,  cre- 
ated in  good  faith  by  the  will  of  a  third  person  and  held  by  trustees 
under  the  will,  which  will  provides  for  payment  of  the  income  of 
the  fund  to  the  beneficiary  debtor  during  life,  cannot  be  reached 
by  creditor's  bill. 

4.  Practice — wh£n  guardian  ad  litem  is  properly  appointed.  Minor 
defendants  to  a  suit  involving  a  trust  fund,  in  which  they  are  in- 
terested as  owners  of  the  body  of  the  estate,  are  entitled  to  the 
protection  of  a  guardian  ad  litem  and  to  have  him  paid  out  of  the 
funds  in  the  hands  of  the  trustees. 

5.  Same — when  priority  in  filing  cross-bill  does  not  secure  a  preference. 
Where  a  trust  fund  and  all  parties  interested,  including  judgment 
creditors,  are  brought  into  court  by  the  original  bill  filed  by  the 
trustees,  no  one  judgment  creditor  can  obtain  any  preference  over 
the  others  by  being  the  first  to  file  a  cross-bilL 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  John  H.  Moffett,  Judge,  presiding. 

Garrett  M.  LaPorge  died  in  1891  leaving  a  last  will 
and  testament,  which,  in  part,  is  as  follows: 

**Fir8t — It  is  my  will  that  all  my  debts  shall  be  fully 
paid  by  my  executors,  and  all  notes  and  accounts  or 
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choses  in  action,  of  any  and  all  kinds,  shall  be  collected 
by  them  as  soon  after  my  decease  as  practicable.  They 
shall  also  divide  my  real  estate  among  my  heirs,  such  as 
can  be  satisfactorily  divided,  and  sell  the  balance,  and 
to  make,  execute  and  deliver  to  the  purchaser  or  pur- 
chasers thereof  good  and  sufficient  deeds  of  conveyance. 

"-Fbur^A— I  give  and  bequeath  to  Kate  A.  Sharp,  David 
H.  LaForge  and  Grertrude  M.  Talbott  nine  thousand  six 
hundred  dollars  (19600),  to  be  divided  equally  among 
them,  in  addition  to  the  following  bequest:  I  give,  devise 
and  bequeath  to  the  heirs  of  M.  R.  LaForge,  deceased, 
one-eighth  (i)  of  my  net  estate,  less  the  indebtedness  of 
M.  R.  LaForge  to  me,  to  be  divided  as  follows:  One-half 
to  Catherine  A.  LaForge,  his  widow,  and  the  balance  to 
be  equally  divided  among  his  children. 

''Fifth— ^o  my  daughter  Emily  and  her  children,  Harry 
C.  Thompson,  Jennie  Cutler  and  Garrett  W.  Thompson, 
and  to  Kate  A.  Sharp  and  David  H.  LaForge  and  Ger- 
trude Talbott,  the  remaining  seven-eighths  (|)  of  my  es- 
tate, to  be  divided  equally,  share  and  share  alike,  and 
any  indebtedness  any  of  them  owe  me  or  my  estate  shall 
apply  in  part  payment  of  their  respective  shares. 

''Seventh — My  executors  are  hereby  directed  and  au- 
thorized to  loan  upon  or  invest  in  real  estate  all  the  share 
or  interest  of  said  Grertrude  Talbott  under  this  my  will, 
and  pay  to  her  yearly  the  income  of  said  investment  dur- 
ing her  life,  and  at  her  death  to  be  paid  to  her  child  or 
children,  if  any  survive  her.  If  she  dies  having  no  child 
or  children,  then  the  same  shall  be  paid  in  equal  parts 
to  her  surviving  brother  and  sister.     ♦    ♦    ♦ 

"I  hereby  nominate  and  appoint  David  H.  LaForge 
and  Harry  C.  Thompson  executors  of  this  my  last  will 
and  testament,  in  whom  having  implicit  confidence,  it  is 
my  wish  and  order  that  they  shall  not  be  required  to  give 
bond.  And  my  executors  shall  have  full  power  and  au- 
thority to  collect  all  debts  due  me,  and  to  execute  all 
necessary  receipts,  releases  and  acquittances  of  any  mort- 
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gB,ge  or  other  debts  due  me;  and  for  the  purpose  of  sell- 
ing my  real  estate,  or  any  part  thereof,  they  are  hereby 
vested  with  and  shall  have  full  power  and  authority  to 
make,  execute  and  deliver  deed  or  deeds  of  conveyance 
to  the  purchaser  or  purchasers,  or  to  any  person  or  per- 
sons entitled  to  the  same  under  this  my  last  will." 

Said  will  was  duly  admitted  to  probate,  and  David  H. 
LaForge  and  Harry  C.  Thompson,  the  executors  therein 
named,  duly  qualified. 

David  H.  LaForge,  Kate  A.  Sharp  and  Gertrude  M, 
Talbott  are  the  children  of  M.  R.  LaPorge,  deceased,  a 
son  of  Garrett  M.  LaPorge,  deceased,  who  died  prior  to 
the  time  of  the  death  of  his  father. 

In  January,  1892,  Gertrude  M.  Talbott  and  Benjamin 
S.  Talbott  executed  and  delivered  the  following  request 
in  writing  to  the  executors  of  said  estate: 

**To  David  H.  LaPorge  and  Harry  C.  Thompson,  ex- 
ecutors of  the  last  will  and  testament  of  Garrett  M. 
LaPorge,  deceased,  and  trustees  under  said  will: 

**The  undersigned,  Gertrude  M.  Talbott  and  Benja- 
min S.  Talbott,  her  husband,  of  the  county  of  Logan  and 
State  of  Illinois,  (the  said  Gertrude  M.  Talbott  mentioned 
in  said  last  will  and  testament,)  would  respectfully  re- 
quest that  the  principal  sum  to  be  invested  for  the  bene- 
fit of  her,  the  said  Gertrude  M.  Talbott,  during  the  period 
of  her  natural  life,  and  after  her  death  to  her  child  or 
children,  as  provided  in  and  by  said  will,  be  invested  in 
the  purchase  of  the  south-east  quarter  (S.  E.  i)  of  section 
nineteen  (19),  township  twenty  (20),  north,  range  four  (4), 
west  of  the  third  (3d)  P.  M.,  in  the  county  of  Logan  and 
State  of  Illinois,  at  the  purchase  price  and  sum  of  twelve 
thousand  dollars  ($12,000),  which  said  sum  is  the  fair  cash 
market  value  of  said  land  and  the  said  land  is  fully  worth 
the  same;  that  the  undersigned  resided  upon  said  land 
and  know  its  producing  powers  and  value,  and  know  that 
in  no  other  way  could  said  money  be  so  satisfactorily 
invested  for  the  best  interests  of  all  persons  now  or  at 
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any  future  time  interested  in  said  matter;  that  in  making 
said  investment  at  the  request  of  the  undersigned,  they 
agree  and  bind  themselves  to  hold  the  said  trustees  and 
executors  free  and  harmless  and  clear  from  all  trouble, 
fault-finding,  loss,  litigation  and  expenses  of  every  na- 
ture, kind  and  character  in  the  future  that  could  in  any 
manner  arise  by  reason  of  making  of  said  investment  as 
herein  requested,  and  expressly  covenant  and  agree  to 
pay  all  taxes  and  assessments  that  may  be  at  any  future 
time  levied  upon  the  said  land  or  any  part  thereof,  and 
keep  the  buildings  thereon  insured  at  about  the  value 
thereof  in  a  good,  solvent  insurance  company,  and  to 
keep  the  buildings  and  fences  in  good  repair,  and  to  so 
conduct  their  financial  business  as  to  prevent  the  said 
lands  from  being  encumbered  in  any  way  by  mortgages, 
judgments  or  liens  of  any  description,  on  account  of  the 
debts  now  or  at  any  future  time  to  be  contracted  by  them, 
the  undersigned,  or  either  of  them.  And  it  is  further 
expressly  agreed  and  covenanted  and  stipulated  that  in 
the  event  of  the  undersigned,  Gertrude  Talbott,  failing 
or  neglecting  to  pay  said  taxes  and  assessments  levied 
or  to  be  levied  upon  the  said  land,  or  any  part  thereof, 
during  her  natural  life,  or  allowing  or  creating  any  liens 
upon  the  same,  or  any  part  thereof,  then  in  that  event 
the  life  estate  of  the  said  Gertrude  M.  Talbott  in  and  to 
said  land  shall  immediately  cease  and  become  terminated, 
and  the  said  land,  and  the  title  thereto,  shall  revert  and 
rest  in  said  trustees,  to- wit,  the  said  David  H.  LaPorge 
and  Harry  C.  Thompson,  and  they  shall  be  entitled  to  the 
immediate  possession  of  the  same,  and  shall  have  the 
right  to  rent  said  lands  and  collect  the  rents  thereof, 
and  apply  the  same  to  the  payment  of  all  valid  liens  or 
encumbrances  upon  and  against  said  lands,  and  to  the 
necessary  repairs  of  the  fences  and  buildings  thereon, 
and  the  insurance  of  said  buildings,  and  to  retain  out  of 
all  of  said  moneys  coming  to  their  hands  the  same  com- 
missions that  are  allowed  administrators  out  of  personal 
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property  under  the  statute  law  of  the  State  of  Illinois, 
rendering"  the  balance,  if  any,  to  the  said  Grertrude  M. 
Talbott.  In  consideration  of  the  making  of  said  invest- 
ment, as  aforesaid,  the  said  Gertrude  M.  Talbott  hereby 
agrees  to  pay  to  said  executors  the  sum  of  six  per  cent 
per  annum  on  the  said  sum  of  twelve  thousand  dollars 
(112,000)  until  the  said  amount  of  interest,  at  the  rate  of 
six  per  cent,  aforesaid,  shall,  with  the  sum  in  the  hands 
of  the  said  executors  and  trustees  so  aforesaid  to  be 
invested  for  the  use  of  the  undersigned,  Gertrude  M.  Tal- 
bott, under  the  provisions  of  the  said  last  will  and  testa- 
ment, amount  to  the  said  sum  of  twelve  thousand  dollars 
(112,000)." 

Thereupon  the  following  deed  was  executed  by  said 
executors  and  delivered  to  Gertrude  M.  Talbott: 

"David  H.  LaPorge  and  Harry  C.  Thompson,  executors 
of  the  last  will  and  testament  of  Garrett  M.  LaPorge, 
deceased,  by  virtue  of  the  power  vested  in  them  by  said 
last  will  and  testament,  and  for  the  consideration  of  $12,- 
000  and  the  covenants,  conditions  and  agreements  here- 
inafter made  a  part  thereof,  this  conveyance  being  made 
subject  thereto,  convey  and  quit-claim  to  Gertrude  M. 
Talbott,  of  the  county  of  Logan  and  State  of  Illinois,  all 
interest,  subject  to  the  conditions  and  limitations  here- 
inafter set  forth,  in  the  following  described  real  estate: 
The  south-east  quarter  (S.  E.  i)  of  section  nineteen  (19), 
township  twenty  (20),  north,  range  four  (4),  west  of  the 
third  (3d)  P.  M.,  Logan  county,  Illinois,  for  and  during 
her  natural  life,  and  at  her  death  to  her  child  or  children 
surviving  her.  But  if  the  said  grantee  herein  dies  leav- 
ing no  children  her  surviving,  then  in  that  event  said 
real  estate  herein  above  mentioned  and  described,  and 
the  title  thereto  and  all  the  interest  therein,  to  revert  to 
and  vest  in  the  said  parties  for  the  uses  and  purposes 
and  trusts  in  said  will  and  testament  expressed.  This 
deed  is  made  expressly  subject  to  all  the  conditions, 
provisions,  agreements,  covenants  and  stipulations  con- 
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tained  in  the  request  and  paper  hereto  attached,  signed 
by  said  Grertrude  M.  Talbott  and  her  husband,  and  which 
is  expressly  made  a  part  hereof,  and  this  conveyance  is 
made  and  the  title  to  said  land  vested  in  said  second 
party  by  said  first  party,  and  the  same  received  by  her 
npon  all  said  conditions,  limitations,  covenants,  agree- 
ments and  stipulations,  and  expressly  subject  thereto,  and 
not  otherwise.  Said  above  described  real  estate  being" 
situated  in  the  county  of  Logan  and  State  of  Illinois." 

Shortly  afterwards,  upon  a  similar  request  in  writing 
signed  by  Gertrude  M.  Talbott  and  her  husband,  David 
H.  LaPorge  and  Harry  C.  Thompson,  as  executors,  con- 
veyed another  one  hundred  and  sixty  acres  of  land  which 
they  had  purchased,  and  six  lots  in  the  village  of  New 
Holland,  to  said  Gertrude  M.  Talbott,  in  consideration 
of  $9600.  The  deeds  conveying  said  premises  contained 
similar  provisions  to  those  contained  in  the  deed  herein- 
before set  out  in  full.  Gertrude  M.  Talbott  built  a  dwell- 
ing house  costing  about  $2000  on  said  lots,  the  total  cost 
of  the  house  and  lots  being  $3000. 

After  the  execution  of  these  deeds  Gertrude  M.  Tal- 
bott took  possession  of  said  lands  and  leased  the  same. 
On  October  21,  1898,  she  leased  the  south-east  quarter  of 
section  19,  township  20,  north,  range  4,  west  of  the  third 
principal  meridian,  to  Samuel  G.  Baughan,  from  March  1, 
1899,  to  March  1, 1900,  and  on  November  30,  1898,  she  as- 
signed said  lease  to  James  Ryan  to  secure  the  sum  of 
$631.05  due  him  by  her,  which  was  evidenced  by  a  prom- 
issory note  bearing  date  November  30,  1898. 

On  June  10,  1899,  appellant,  Hugh  A.  Binns,  recovered 
a  judgment  in  the  circuit  court  of  Logan  county,  Illinois, 
for  $1000  against  Gertrude  M.  Talbott  and  Benjamin  S. 
Talbott,  her  husband,  upon  which  execution  was  issued 
and  returned  "no  property  found."  After  June  14, 1899, 
judgments  were  confessed  against  Gertrude  M.  Talbott 
and  Benjamin  S.  Talbott,  in  amounts  aggregating  the 
sum  of  $12,000.     On  the  16th  day  of  June,  1899,  Gertrude 
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M.  Talbott  and  her  husband  re- conveyed  to  David  H.  La- 
Porge and  Harry  C.  Thompson,  executors  of  the  last  will 
and  testament  of  Garrett  M.  LaPorge,  deceased,  all  the 
lands  and  lots  theretofore  conveyed  to  them  by  said  ex- 
ecutors. David  H.  LaPorge  and  Harry  C.  Thompson,  as 
executors,  upon  receipt  of  said  conveyance  immediately 
took  possession  of  the  lands  and  commenced  renting  the 
same  and  receiving  the  rents.  Gertrude  M.  Talbott  re- 
mained in  possession  of  the  residence  in  New  Holland. 
At  the  September  term,  1899,  of  the  circuit  court  of 
Logan  .county,  a  bill  in  chancery  was  filed  by  David 
H.  LaPorge  and  Harry  C.  Thompson,  as  executors  of  the 
last  will  and  testament  of  Garrett  M.  LaPorge,  deceased, 
against  Gertrude  M.  Talbott,  Benjamin  S.  Talbott,  James 
Ryan  and  the  various  judgment  creditors  of  Gertrude  M. 
Talbott  and  Benjamin  S.  Talbott,  as  parties  defendant, 
setting  up  the  proceedings  as  above  stated,  and  praying 
that  the  rights  of  said  complainants  under  the  will  of 
Garrett  M.  LaPorge,  deceased,  and  the  said  several  con- 
veyances, be  determined,  and  that  the  liens  of  said  judg- 
ments be  removed  as  clouds  upon  their  title.  Afterward, 
by  order  of  court,  the  bill  was  amended,  making  the  chil- 
dren of  Gertrude  M.  Talbott  parties  defendant.  Answers 
were  filed,  and  afterwards  cross-bills  were  filed  by  appel- 
lant and  two  other  judgment  creditors,  in  the  nature  of 
creditors'  bills.  James  Ryan  also  filed  a  cross-bill  asking 
that  the  rents  of  the  land  covered  by  the  lease  assigned 
to  him  be  applied  in  payment  of  his  debt,  to  which  cross- 
bill answers  were  filed,  and  upon  a  hearing  the  court  en- 
tered a  decree  finding  that  the  property  set  aside  by  the 
will  of  Garrett  M.  LaPorge,  deceased,  for  the  benefit  of 
Gertrude  M.  Talbott,  was  held  in  trust  by  the  executors 
named  in  the  said  will;  that  said  trust  was  an  active  and 
personal  trust;  that  the  trustees  were  clothed  with  dis- 
cretionary power,  which  could  only  be  exercised  by  them 
personally,  under  the  provisions  of  said  will;  that  in  in- 
vesting said  estate  in  the  real  estate  described  in  said 
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bill  they  "were  acting  within  the  discretionary  power  in 
them  vested  by  the  terms  of  the  will,  and  that  they  held 
the  same  as  trustees,  for  the  benefit  of  Gertrude  M.  Tal- 
bott  and  her  children,  under  the  limitations  and  restric- 
tions imposed  by  the  terms  of  the  said  will;  that  such 
trustees  could  not  divest  themselves  of  the  personal  re- 
sponsibility attached  to  said  trust  by  conveying  said 
premises  to  Gertrude  M.  Talbott  for  life  and  thereby  giv- 
ing her  the  control  and  management  thereof,  and  that 
the  said  request  and  deeds  were  null  and  void  and  of  no 
force*  and  effect;  that  said  Gertrude  M.  Talbott,  under 
the  terms  created  by  said  will,  took  no  interest  in  the 
income  arising  from  said  estate  until  the  same  was  pro- 
duced and  placed  in  the  hands  of  said  trustees;  that  said 
trust  was  created  by  Garrett  M.  LaPorge  to  furnish  Ger- 
trude M.  Talbott  and  her  family  with  a  support  and  main- 
tenance; that  the  income  from  said  trust  estate,  unless 
there  was  an  excess  above  what  is  required  to  properly 
and  reasonably  support  her  and  her  family,  was  not  liable 
to  the  claim  of  her  creditors,  whether  on  execution,  by 
garnishment,  or,  in  equity,  upon  creditor's  bill;  that  the 
income  now  in  the  hands  of  the  trustees  is  income  that 
has  been  accumulated  during  the  pendency  of  this  suit 
and  which  Gertrude  M.  Talbott  has  been  deprived  of  dur- 
ing that  period;  that  the  complainant,  Ryan,  in  the  cross- 
bill filed  by  him,  must,  as  to  the  income  held  now  in  the 
hands  of  the  trustees,  be  held  to  be  an  equitable  assignee 
of  Gertrude  M.  Talbott  by  her  own  voluntary  act,  and  as 
such  has  a  prior  claim  to  all  other  creditors  complainant 
in  the  various  cross-bills  herein,  and  decreed  that  $60  per 
month,  as  a  reasonable  sum  for  the  support  and  main- 
tenance of  Gertrude  M.  Talbott  and  her  family,  be  paid 
to  her  in  person,  in  installments  of  $30,  on  the  1st  and  15th 
of  each  month,  commencing  with  February  1,  1901;  that 
said  income  to  the  extent  of  $60  per  month  shall  be  held 
free  from  all  claims  upon  the  same,  whether  voluntary, 
by  assignment,  or  involuntary,  as  by  execution,  garnish- 
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ment,  creditor's  bill  or  otherwise,  and  shall  be  paid  to  her 
in  person,  upon  her  individual  receipt,  and  that  out  of  the 
remainder  of  said  income,  after  the  payment  of  said  |60 
a  month,  said  trustees  first  pay  the  taxes,  insurance  and 
repairs  upon  said  property;  secondly,  the  cost  of  this 
suit,  including  $50  as  guardian  ad  litem  fees;  thirdly,  the 
amount  due  James  Ryan;  and  lastly,  the  residue,  if  any, 
pro  rata  to  the  various  judgment  creditors,  complainants 
in  said-cross  bills, — from  which  decree  the  appellant  has 
prosecuted  an  appeal  to  this  court. 

Blinn  &  Harris,  for  appellant. 

Robert  Humphrey,  guardian  ad  litem. 

Beach  &  Hodnett,  and  King  &  Miller,  for  appel- 
lees David  H.  LaPorge  et  al. 

W.  A.  Covey,  (A.  L.  Anderson,  of  counsel,)  for  ap- 
pellee James  Ryan. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  complainant  in  a  cross-bill 
in  the'  nature  of  a  creditor's  bill,  seeking  to  apply  in  pay- 
ment of  a  judgment  against  Gertrude  M.  Talbott  and  Ben- 
jamin S.  Talbott,  her  husband,  the  income  upon  certain 
trust  funds  in  the  hands  of  the  executors  of  Garrett  M. 
LaForge,  deceased,  set  aside  for  the  benefit  of  said  Ger- 
trude M.  Talbott  by  Garrett  M.  LaPorge,  her  grandfather, 
in  his  will. 

First— Ji^vid.  H.  LaPorge  and  Harry  C.  Thompson,  as 
executors,  by  virtue  of  the  terms  of  the  will  of  Garrett 
M.  LaPorge,  deceased,  hold  in  trust  all  of  the  property 
given  to  Gertrude  M.  Talbott  by  said  will,  whether  the 
same  is  real  or  personal.  The  execution  of  the  trust  thus 
created  requires  that  said  executors,  as  trustees,  retain 
the  possession,  control  and  management  of  said  estate. 
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and  the  only  interest  Grertrude  M.  Talbott  has  in  said  es- 
tate is  the  right  to  receive  from  said  trustees  the  yearly 
income  thereof  during  her  life.  The  trust  is  an  active 
one,  and  the  trustees,  after  accepting  the  trust  and  tak- 
ing possession  of  the  property,  had  no  power  to  delegate 
such  trust,  and  the  attempt  to  convey  the  subject  matter 
thereof  to  Gertrude  M.  Talbott  was  void  and  of  no  effect. 
The  case  must  therefore  be  considered  the  same  as  though 
said  deeds  had  never  been  made. 

In  Williams  v.  EvanSy  154  111.  98,  Mrs.  Williams  conveyed 
her  estate  to  trustees  uppn  condition  that  they  should 
pay  her  the  income  thereof  during  her  life,  and  upon  her 
death  should  use  the  body  of  the  estate  with  which  to 
purchase  a  site  and  erect  thereon  a  church.  After  the 
execution  of  the  trust  deed  and  the  receipt  of  the  estate 
the  trustees  surrendered  the  estate  into  the  custody  of 
Mrs.  Williams.  On  page  106  it  is  said:  "Upon  the  exe- 
cution and  delivery  of  the  trust  instrument  and  the  prop- 
erty therein  described,  by  Mary  Williams  to  the  trustees, 
the  rights  of  the  parties  became  fixed,  and  the  trustees, 
after  accepting  the  trust,  had  no  authority  to  deliver  the 
possession  of  any  of  the  property  named  in  the  trust  in- 
strument to  Mrs.  Williams,  and  the  fact  that  they  disre- 
garded their  duty  in  this  regard  did  not  affect  the  validity 
of  the  transaction  as  originally  made.  If  there  was  a 
complete  delivery  of  the  trust  instrument,  and  the  prop- 
erty therein  described,  to  the  trustees,  as  we  think  there 
was,  the  subsequent  acts  and  declarations  of  Mrs.  Wil- 
liams and  the  trustees  cannot  defeat  the  trust." 

Second — Can  the  income  upon  the  trust  fund,  which 
the  will  provides  shall  be  paid  by  the  trustees  to  Ger- 
trude M.  Talbott  during  her  life,  be  reached  while  in  the 
hands  of  the  trustees  by  her  creditors  by  creditor's  bill? 
We  think  not,  as  by  statute  (1  Starr  &  Cur.  Stat.  chap.  22, 
sec.  49,)  trust  property,  "when  such  trust  has,  in  good 
faith,  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  some  person  other  than  the  defendant 
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himself,"  is  expressly  excepted  from  property  which  may 
be  reached  by  a  creditor's  bill.  The  trust  fund  in  this 
case  proceeded  from  Garrett  M.  LaPorge,  a  person  other 
than  Gertrude  M.  Talbott,  and  falls  within  the  letter  and 
the  spirit  of  this  statute,  and  is  protected.  In  ReQua  v, 
Qraham,  187  III.  67,  it  is  said,  trusts  thus  created  "rest  in 
a  large  part  upon  the  distinct  ground  that  a  creditor  is 
not  defrauded,  and- therefore  has  no  cause  of  complaint, 
because  the  owner  of  property,  in  the  free  exercise  of  his 
will,  so  disposes  of  it  that  the  object  of  his  bounty,  who 
parts  with  nothing  in  return,  has  a  sufficient  income  pro- 
vided for  and  applied  to  his  life  support." 

The  chancellor,  in  construing  this  statute,  adopted 
the  New  York  rule,  which  is  based  upon  an  express  stat- 
ute, and  held  only  so  much  of  the  income  from  this  trust 
estate  exempt  as  may  be  necessary  for  the  maintenance 
of  the  beneficiary,  Gertrude  M.  Talbott,  and  her  children 
who  were  dependent  upon  her  for  support.  Whether  or 
not  such  rule  should  be  engrafted  upon  our  statute  we 
need  not  now  consider,  as  no  cross-errors  have  been  as- 
signed, and  such  error,  if  any  it  is,  was  not  prejudicial 
to  appellant,  and  he  cannot  complain. 

TJiird — The  statute  is  not  designed  to  protect  the  trust 
fund  from  the  voluntary  alienation  of  the  cestui  que  trust, 
and  there  being  no  restriction  in  this  will,  there  is  no  rea- 
son why  Gertrude  M.  Talbott  might  not  in  equity  assign 
said  income,  or  a  part  thereof,  to  James  Ryan,  as  security 
for  a  debt  which  she  owed  him.  This  is,  in  effect,  all  that 
was  done  by  the  assignment  to  him  of  said  lease. 

Fourth — The  minor  children  of  Gertrude  M.  Talbott 
were  parties  defendant  to  the  original  and  cross-bills, 
and  we  think  the  court  properly  appointed  a  guardian 
ad  litem  to  defend  for  them,  and  ordered  him  paid,  as  such 
guardian  ad  litem,  out  of  the  funds  in  the  hands  of  the 
trustees.  Said  minors  were  interested  in  the  subject 
matter  of  the  suit,  they  being  the  owners  of  the  body 
of  the  estate,  subject  to  the  right  of  their  mother  to  re- 
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ceive  the  income  therefrom  during  her  life,  and  it  was 
proper  their  interests  therein  should  be  protected  by  a 
guardian  dd  litem. 

Fifth — The  contention  of  the  appellant  that  he  is  enti- 
tled to  a  preference  over  the  other  cross-complainants 
by  reason  of  the  fact  that  his  cross-bill  was  filed  first,  is 
without  force.  The  fund  and  all  the  parties  interested, 
including  the  appellant  and  the  other  judgment  creditors, 
were  brought  into  court  by  the  original  bill.  Under  such 
circumstances  no  one  judgment  creditor,  by  cross-bill, 
could  obtain-  any  advantage  over  the  other  judgment 
creditors  by  reason  of  the  fact  that  his  cross-bill  was  the 
one,  in  point  of  time,  which  was  first  filed  with  the  clerk. 

Neither  do  we  concur  in  the  contention  of  appellant 
that  the  transactions  between  the  trustees  and  Gertrude 
M.  Talbott  amounted  to  an  equitable  assignment  of  the 
future  income  of  said  trust  estate  for  the  benefit  of  her 
creditors.  The  language  of  the  request,  after  stating  that 
the  title  should  revert  to  the  trustees,  is:  "And  they 
shall  be  entitled  to  the  immediate  possession  of  the  same, 
and  shall  have  the  right  to  rent  said  lands  and  collect 
the  rents  thereof,  and  apply  the  same  to  the  payment 
of  all  valid  liens  or  encumbrances  upon  and  against  said 
lands,  and  to  the  necessary  repair  of  the  fences  and  build- 
ings thereon,  and  the  insurance  of  said  buildings,"  etc. 
This  provision  was  made  for  ^he  protection  and  benefit 
of  said  trustees,  and  not  for  the  benefit  of  the  creditors 
of  Gertrude  M.  Talbott,  and  such  creditors  can  take  no 
benefit  by  reason  thereof. 

We  find  no  reversible  error  in  this  record.  The  decree 
of  the  circuit  court  will  therefore  be  affirmed. 

Decree  affirmed. 
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James  Williams 

V. 

The  West  Chicago  Street  Railroad  Company. 

Opinion  filed  October  f  ^,  1901. 

1.  Reward— e«rm«  of  reward  must  be  substantially  complied  wUh  by 
claimant.  One  offering  a  reward  may  prescribe  whatever  terms  he 
sees  fit,  and  such  terms  must  be  substantially  complied  with  before 
any  contract  arises  between  him  and  the  claimant. 

2.  Same — what  not  a  compliance  with  terms  of  reward.  The  terms 
of  a  reward  "for  the  arrest  and  conviction  of  the  murderer  or  mur- 
derers" of  a  party  are  not  complied  with  by  one  who  merely  fur- 
nishes some  information  to  the  police  which  led  to  the  arrest  of 
one  of  the  murderers,  and  identified  both  murderers  as  having* 
been  in  the  vicinity  of  the  scene  of  the  crime,  but  did  nothing 
more  toward  securing  their  conviction,  which  was  had  upon  other 
information  obtained  by  the  police  authorities. 

3.  Same — services  must  be  performed  in  view  of  the  reward.  A  reward 
cannot  be  recovered  unless  the  claimant  knew,  at  the  time  of  the 
performance  of  his  services,  that  the  reward  had  been  offered,  and 
in  consideration  thereof,  and  with  a  view  to  earning  the  same, 
rendered  the  services  specified  in  the  offer. 

Williams  v.  West  Chicago  Street  B.  B.  Co.  94  IlL  App.  386,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  W.  Clifford, 
Judge,  presiding. 

Pease  &  Polkey,  (Oscar  B.  McGlasson,  and  Henry 
C.  Beitler,  of  counsel,)  for  appellant: 

The  practice  of  withdrawing  cases  from  the  consid- 
eration of  juries  is  looked  upon  with  disfavor  .by  the  law, 
and  should  never  be  resorted  to  where  there  is  any  sub- 
stantial evidence  in  support  of  the  material  allegations 
of  plaintiff's  declaration.  Pullman  Gar  Co.  v.  lAiack,  143 
111.  241;  Frazer  v.  Howe,  106  id.  563;  Siddall  v.  Jansen,  168 
id.  43;  Railway  Co.  v.  Dunleavy,  129  id.  132;  Back  v.  Bailway 
Co.  173  id.  289;  Offutt  v.  Exposition  Co.  175  id.  472. 

The  tendency  of  our  courts  is  in  the  direction  of  lib- 
eral construction  of  offers  of  reward.     Literal  construc- 
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tion  of  these  offers  has  been  repeatedly  condemned,  and 
in  all  cases  where  there  has  been  a  substantial,  though 
not  literal,  compliance  with  the  terms  of  the  reward  by 
the  claimant  he  has  been  held  to  be  entitled  to  recover. 
Bank  v.  Hart,  55  111.  67;  Besse  v.  Dyer,  91  Mass.  151;  Craw- 
Shaw  V.  Roxhury,  7  Gray,  374;  Swanton  v.  Oat,  74  111.  App. 
281;  Haskell  v.  Davidson,  40  Atl.  Rep.  330;  Montgomery  v. 
Bdbinson,  85  111.  174. 

Where  a  reward  is  offered  for  the  arrest  of  a  malefac- 
tor it  is  not  necessary  that  the  claimant  of  such  reward 
should  have  actually  arrested  the  criminal  with  his  own 
hands.  If  the  information  which  he  supplies  to  the 
proper  authorities  is  the  active  and  efficient  means  of  the 
arrest  or  detention  this  has  been  held  to  be  sufficient. 
Swanton  v.  Ost,  74  111.  App.  281;  Ensminger  v.  Horn,  70  id. 
605;  Montgomery  v.  Robinson,  85  111.  174;  Grawshaw  v.  Rox- 
bury,  7  Gray;  374;  Besse  v.  Dyer,  91  Mass.  151;  Salbadore  v. 
Insurance  Co.  22  La.  Ann.  328;  Bank  v.  Bangs,  2  Edw.  Ch. 
95;  Haskell  v.  Davidson,  40  Atl.  Rep.  330. 

In  cases  where  rewards  have  been  offered  for  services 
in  the  arrest  or  conviction  of  offenders,  or  both,  and  the 
evidence  shows  the  rendition  of  substantial  services  in 
either  regard  by  the  claimant  after  the  reward  was  of- 
fered, he  has  uniformly  been  permitted  to  recover,  even 
though  he  has  not  performed  all  the  services  required  by 
the  offer.  Swanton  v.  Ost,  74  111.  App.  281;  Bank  v.  Hart, 
55  111.  67;  Ensminger  v.  Horn,  70  111.  App.  606;  Montgomery 
V.  Robinson,  85  111.  174;  Russell  v.  Stewart,  44  Vt.  170;  Besse 
V.  Dyer,  91  Mass.  151;  Haskell  v.  Davidson,  40  Atl.  Rep.  330; 
Grawshaw  v.  Roxbury,  7  Gray,  374. 

It  is  not  even  necessary  that  the  claimant  know  of  the 
offer  of  reward  having  been  made  at  the  time  of  the  com- 
mencement of  rendition  of  his  services  in  order  to  recover. 
Coffey  V.  Commonwealth,  37  S.  W.  Rep.  575;  Williams  v.  Car- 
wardine,  4  B.  &  A.  621;  Dawkins  v.  Sappington,  26  Ind.  199; 
Russell  V.  Stewart,  44  Vt.  170;  21  Am.  &  Eng.  Ency.  of  Law, 
3,  note  2;  Aiuiitor  v.  Ballard^  9  Bush.  572;  Eaglev.  Smith, 
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4  Houst.  293;  Clark  on  Contracts,  58;  Hayden  v.  Sanger,  26 
Am.  Rep.  6;  Everman  v.  Hyman,  28  N.  E.  Rep.  1022. 

The  fact  that  the  claimant's  connection  with  the  case 
may  have  begun  before  the  reward  was  offered  has  never 
been  considered  fatal  to  his  claim  in  cases  of  this  nature, 
if,  after  the  offer  was  made,  he  rendered  substantial  ser- 
vices in  compliance  with  its  terms  and  with  the  intention 
of  claiming"  the  reward  offered.  Coffey  v.  Commonwealth^  37 
S.  W.  Rep.  575;  Auditor  v.  Ballard^  9  Bush.  572;  Ensminger 
V.  Horn,  70  111.  App.  605. 

John  A.  Rose,  and  Louis  Boisot,  (W.  W.  Gurley, 
of  counsel,)  for  appellee: 

Where  a  reward  is  offered  for  two  results,  both  must 
be  shown,  or  there  can  be  no  recovery.  Eojgan  v.  Stophlet, 
179  111.  150;  Furman  v.  Parke,  21  N.  J.  L.  310;  Jones  v.  Bank, 
8  N.Y.  228;  Fitch  v.  Snedaker,  38  id.  248;  Stephens  v.  Brooks, 
65  Ky.  137;  Clanton  v.  Young,  11  Rich.  L.  546;  Blain  v.  Ex- 
press Co,  69  Tex.  74. 

Merely  giving  information  that  leads  to  an  arrest  does 
not  entitle  one  to  a  reward  offered  for  the  arrest.  Shuey 
V.  United  States,  92  U.  S.  73;  Juniata  County  v.  McDonald, 
122  Pa.  St.  115;  Austin  v.  Milwaukee  County,  24  Wis.  278; 
Sias  V.  Hallock,  14  Nev.  332;  Burke  v.  Wells,  Fargo  db  Co.  50 
Cal.  218;  Commonwealth  v.  Anderson,  5  Kulp.  302;  Everman 
V.  Eymxin,  28  N.  E.  Rep.  1022. 

In  order  to  obtain  a  reward  for  the  conviction  of  an 
offender  it  is  necessary  to  assume  burden  of  prosecution. 
Fallick  V.  Barber,  1  M.  &  S.  108;  Burke  v.  Wells,  Fargo  d  Co, 
50  Cal.  218;  Rinehart  v.  Lancaster,  6  Atl.  Rep.  91;  Lov^oy  v. 
Railway  Co,  53  Mo.  App.  386;  Bank  v.  Bangs,  2  Edw.  Ch.  95. 

An  employee  of  the  party  offering  a  reward  is  not,  as 
a  general  rule,  qualified  to  claim  it.  Russell  v.  Stewart,  44 
Vt.  170;  Stacy  v.  Bank,  4  Scam.  91 ;  VanHorn  v.  Water  Co. 
115  Cal.  448;  Pool  v.  Boston,  5  Cush.  219. 

Services  rendered  in  ignorance  of  the  offer  of  a  reward 
do  not  entitle  the  party  to  such  reward.    Railroad  Co. 
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V.  Sehring,  16  111.  App.  181;  Fitch  v.  Snedaker,  38  N.  Y.  248; 
Ensminger  v.  Horn,  70  111.  App.  605;  Howlands  v.  Lounds, 
51  N.  Y.  604;  Vitty  v.  Eley,  64  N.  Y.  Supp.  397;  Stamper  v. 
Temple,  Q  Humph.  113;  Hewitt  v.  Anderson,  56  Cal.  476;  Lee 
V.  Flemingsburg,  7  Dana,  28. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  an  action  of  assumpsit  brought  by  the  appel- 
lant, against  the  appellee,  in  the  circuit  court  of  Cook 
county,  to  recover  a  reward  offered  by  the  appellee  for 
the  arrest  and  conviction  of  the  murderer  or  murderers 
of  C.  B.  Birch,  who  was  killed  while  in  the  service  of  the 
appellee,  which,  as  published,  was  in  the  following  terms: 
•*$5000  Reward. 
"Office  West  Chicago  Street  Railroad  Co., 
''June  24, 1895, 
**The  above  reward  lyill  be  paid  by  the  West  Chicago  Street 
Bailroad  Company  for  the  arrest  and  conviction  of  the  mur- 
derer or  murderers  of  C.  B.  Birch,  who  was  fatally  shot  while 
in  discharge  of  his  duty  as  receiver,  on  the  morning  of  June  23, 
at  the  Armitage  avenue  bam. 

Charles  T.  Yerkes,  Preit" 

At  the  close  of  all  the  evidence  the  court  directed  the 
jury  to  find  the  issues  for  the  defendant,  which  was  ac- 
cordingly done,  and  a  judgment  having  been  rendered  on 
said  verdict,  which  judgment  has  been  affirmed  by  the 
Appellate  Court  for  the  First  District,  a  further  appeal 
has  been  prosecuted  to  this  court. 

At  about  two  o'clock  on  Sunday  morning,  June  23, 
1895,  Birch,  whose  duty  it  was  to  receive  the  money 
brought  in  by  the  conductors,  was  fatally  shot  at  the 
barn  of  appellee  located  at  Armitage  avenue,  in  the  city 
of  Chicago.  The  appellant,  who  was  also  an  employee 
of  the  appellee,  and  whose  duty  consisted  of  going  from 
barn  to  barn  each  night  to  inspect  the  cash  registers, 
was  in  the  barn  from  midnight  until  two  o'clock  in  the 
morning,  and  left  just  before  the  killing  of  Birch.  As  he 
drove  away  in  his  buggy  he  noticed  two  men  coming 


Digitized  by 


Google 


614     Williams  v.  West  Chicago  St.  R.  R.  Co.     [191  ID. 

across  the  street  toward  the  bam.  They  looked  sharply 
at  him  and  he  looked  at  them.  On  Monday  morning, 
June  24,  the  appellant  went  to  the  appellee's  office,  where 
he  met  its  general  superintendent,  who  inquired  of  him 
if  he  saw  any  men  near  the  barn  as  he  drove  away. 
Appellant  told  him  that  he  had  seen  two  men  and  that 
he  thought  he  could  identify  them,  whereupon  the  super- 
intendent gave  him  a  note  and  told  him  to  go  and  see 
Capt.  Larson  of  the  police  force.  He  called  upon  Capt. 
Larson  that  afternoon,  told  him  what  he  had  seen  and 
gave  him  a  description  of  the  two  men,  whereupon  the 
officer  said  that  he  had  a  man  in  custody  at  that  time' 
who  he  thought  answered  the  description  of  one  of  the 
men  described  by  him.  The  man,  whose  name  was  Julius 
Mannow,  was  brought  up  and  was  identified  by  the  ap- 
pellant as  one  of  the  men  he  had  seen  near  the  barn  as 
he  drove  away.  Capt.  Larson  told  him  to  come  to  the 
station  the  next  day,  and  in  the  meantime  he  would  hunt 
up  and  have  arrested  the  other  man  he  had  described. 
The  murder  of  Birch  led  the  police  authorities  to  at  once 
issue  what  was  termed  a  "drag-net  order," — that  is,  an 
order  to  the  various  patrolmen  to  arrest  all  suspicious 
characters  in  their  respective  districts  and  bring  them 
in  for  examination  as  to  their  whereabouts  at  the  time 
of  the  commission  of  the  crime.  Mannow  was  thus  ar- 
rested and  brought  to  the  station.  A  police  officer  named 
Jurs  testified  upon  the  trial  of  this  cause  that  about  two 
months  before  the  time  of  the  murder  Mannow  had  nar- 
rated to  him  a  plan  for  the  robbing  of  a  coal  office  in  the 
manner  in  which  the  Armitage  avenue  robbery  was  ac- 
complished, and  had  described  Joseph  Windrath  as  con- 
cerned in  the  plan,  and  that  after  the  Armitage  avenue 
robbery  and  the  murder  of  Birch  the  witness  at  once 
recalled  this  fact  and  suspected  Mannow  and  Windrath 
and  took  steps  to  cause  their  arrest.  ,  This  was  before 
the  information  was  given  by  the  appellant.  On  Tues- 
day morning,  the  25th  day  of  June,  the  appellant  for  the 
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first  time  learned  of  the  offered  reward  by  reading  the 
same  as  published  in  the  Chicago  Tribune.  Afterwards, 
on  that  day,  he  went  again  to  the  police  station  and  iden- 
tified Windrath,  who  had  been  arrested  in  the  meantime, 
as  the  man  he  had  seen  in  company  with  Mannow  near 
the  barn  just  before  the  killing.  /The  services  rendered 
by  the  appellant  in  connection  with  the  arrest  and  con- 
viction of  Mannow  and  Windrath  after  he  knew  of  the 
offered  reward,  consisted  in  his  identification  of  Wind- 
rath, and  his  testifying  before  the  coroner's  jury,  the 
grand  jury,  and  upon  the  trial  in  the  criminal  court,  that 
he  had  seen  Mannow  and  Windrath  together  near  the 
Armitage  avenue  barn  on  the  night  and  near  the  time 
of  the  commission  of  the  crime.  Other  information  was 
obtained  by  the  police  authorities  shortly  after  the  iden- 
tification of  Mannow  and  Windrath  which  fastened  the 
crime  upon  the  two  men.  Mannow  pleaded  guilty  and 
Windrath  was  tried  and  convicted.  The  offered  reward 
was  paid  by  the  appellee  to  another  claimant) 

TBe  offer  of  a  reward  remains  conditional  until  it  is 
accepted  by  the  performance  of  the  service,  and  one  who 
offers  a  reward  has  the  right  to  prescribe  whatever  terms 
he  may  see  fit,  and  such  terms  must  be  substantially  com- 
plied with  before  any  contract  arises  between  him  and 
the  claimant.  Thus,  if  the  reward  is  offered  for  the  ar- 
rest and  conyictipn  of  a  criminal,  or  for  his  arrest  and 
the  recovery  of  the  money  stolen,  both  the  arrest  and 
conviction  or  arrest  and  recovery  of  the  money  are  con- 
ditions precedent  to  the  recovery  of  the  reward;  and 
when  the  offer  is  for  the  delivery  of  a  fugitive  at  a  cer- 
tain place  i:he  reward  cannot  be  earned  by  the  delivery 
of  him  at  another  place,  and  an  offer  for  a  capture  of  two 
is  not  acted  upoiTTiiy  the  capture  .oi  one.  The  reward 
cannot  be  apportioned.  The  offer  is  an  entirety,  and  as 
such  miisFbe  enforced,  or  not  at  all.  21  Am.  &  Eng.  Ency. 
of  Law,— 1st  ed.— 391-397;  Hogan  v.  Stophlet,  179  111.  150; 
Fwrman  v.  Parke,  21 N,  J,  L.  810;  Fitch  v.  Snedaker,  38  N.  Y. 
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248;  Juniatu  Ckmnty  v.  McDonald,  V2S,  Pa.  St.  115;  Shtiey  v. 
Uh«c(J  5to«6«,  92  U.  S.  73. 

In  Hogan  v.  Stophlet,  supra,  which  was  an  action  for  the 
recovery  of  a  reward  offered  for  the  "apprehension  and 
conviction  of  a  criminal,"  this  court  said  (p.  153):  "The 
reward  was  offered  for  the  apprehension  and  conviction 
of  the  person  or  persons  who  burned  or  caused  the  build- 
ing: to  be  burned.  It  thus  appears  that  the  reward  was 
offered,  not  for  the  conviction  alone,  but  for  the  appre- 
hension and  conviction  of  the  guilty  party.  Appellant 
is  entitled  to  recover  for  both  or  he  cannot  recover  at  all. 
The  reward  cannot  be  apportioned, — that  is  to  say,  there 
can  be  no  apportionment  of  it  between  what  is  due  for 
the  apprehension  and  what  is  due  for  the  conviction.  The 
offer  must  be  enforced  as  an  entirety,  or  not  at  all.*' 

In  Furman  v.  Parke,  supra,  the  reward  was  "for  the  ap- 
prehension and  conviction  of  such  person  or  persons  as 
may  have  been  implicated  in  the  murder  of  John  B.  Parke, 
John  Gastner,  Maria  Castner  and  child."  The  court  say: 
"The  reward  is  to  be  paid  for  the  apprehension  and  con- 
viction, not  of  one  of  several  persons  implicated,  but  of 
the  person  (if  one)  or  the  persons  (if  more  than  one)  who 
were  implicated,  not  in  the  murder  of  John  B.  Parke 
alone,  but  of  John  B.  Parke  and  three  other  persons. 
*  *  *  The  person,  therefore,  to  be  entitled  to  the  re- 
ward, must  aver  and  prove  that  the  person  or  persons 
implicated  in  each  of  the  four  murders  has  or  have  been 
apprehended  and  convicted." 

In  Fitch  V.  Snedaker,  38  N.  Y.  248,  the  offer  was  "to  any 
person  or  persons  who  will  give  such  information  as  shall 
lead  to  the  apprehension  and  conviction  of  the  person  or 
persons  guilty  of  the  murder," etc.  It  appeared  that  the 
claimant  gave  evidence  which  led  to  the  conviction  of 
the  offender  but  did  nothing  towards  securing  his  discov- 
ery or  arrest,  and  it  was  held  that  he  was  not  entitled 
to  the  reward.  The  court  said  (p.  250):  "It  is  entirely 
clear  that  in  order  to  entitle  any  person  to  the  reward 
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offered  in  this  case  he  must  give  such  information  as  shall 
lead  to  both  apprehension  and  conviction, — that  is,  both 
must  happen,  and  happen  as  a  consequence  of  information 
given.  No  person  could  claim  a  reward  whose  informa- 
tion caused  the  apprehension,  until  conviction  followed. 
Both  are  conditions  precedent.  No  one  could  therefore 
claim  the  reward  who  gave  no  information  whatever  un- 
til after  the  apprehension,  although  the  information  he 
afterward  gave  was  the  evidence  upon  which  conviction 
was  had,  and  however  clear  that  had  the  information 
been  concealed  or  suppressed  there  could  have  been  no 
conviction.  This  is  according  to  the  plain  terms  of  the 
offer  of  the  reward." 

In  Juniata  County  v.  McDonald^  supra,  the  reward  was 
for  the  capture  and  delivery  of  a  criminal  to  the  jail,  and 
a  person  who  furnished  information  from  which  the  cap- 
ture resulted,  but  who  did  not  deliver  the  prisoner  or 
cause  him  to  be  delivered,  was  held  not  to  be  entitled 
to  the  reward.  The  court  said:  "A  mere  reading  of  this 
paper  settles  the  Whole  controversy.  The  reward  was 
not  offered  for  information  as  to  the  prisoner's  where- 
abouts, but  for  his  capture  and  delivery.  How,  then, 
could  one  be  entitled  to  that  reward  who  neither  cap- 
tured nor  delivered  him?  Admitting,  then,  that  the  plain- 
tiff gave  the  sheriff  accurate  information  as  to  where 
the  culprit  could  be  found,  and  that  he  went  with  him 
and  acted  as  one  of  his  posse,  yet  on  that  oflScer  fell 
the  duty  of  arrest  and  the  plaintiff  was  relieved  of  all 
responsibility." 

And  in  Shuey  v.  United  States,  supra,  which  was  a  suit 
for  a  reward  offered  by  the  Secretary  of  War  "for  the 
apprehension  of  John  H.  Surratt,  one  of  Booth's  accom- 
plices," it  was  held  that  one  who  had  made  disclosures 
to  which  were  due  the  discovery  and  arrest  of  Surratt 
was  not  entitled  to  the  reward  for  his  apprehension.  The 
court  say:  "It  is  found  as  a  fact  that  the  arrest  was  not 
made  by  the  claimant,  though  the  discovery  and  arrest 
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were  due  entirely  to  the  disclosures  made  by  him.  The 
plain  meaning  of  this  is,  that  Surratt's  apprehension  was 
a  consequence  of  the  disclosures  made.  But  the  conse- 
quences of  a  man's  act  are  not  his  acts.  Between  the 
consequence  and  the  disclosure  that  leads  to  it  there  may 
be,  and  in  this  case  there  were,  intermediate  agencies. 
Other  persons  than  the  claimant  made  the  arrest — ^per- 
sons  who  were  not  his  agents,  and  who  themselves  were 
entitled  to  the  proffered  reward  for  his  arrest,  if  any 
persons  were." 

Under  the  authorities  above  cited  the  appellant  can 
not  recover  unless  the  evidence  shows  he  caused  the  ar- 
rest and  conviction  of  both  Mannow  and  Windrath.  He 
did  neither.  At  most  he  furnished  some  information  to 
the  police  which  led  to  the  arrest  of  Windrath,  and  iden- 
tified both  men  as  having  been  in  the  vicinity  of  the  bam 
at  the  time  of  the  commission  of  the  crime,  which  does 
not  bring  him  within  the  terms  of  the  offered  reward, 
which  was  for  "the  arrest  and  conviction  of  the  murderer 
or  murderers  of  C.  B.  Birch." 

We  are  of  the  opinion  that  the  appellant  is  not  enti- 
tled to  recover  in  this  case  for  the  further  reason  that 
the  services  performed  by  him  were  substantially  all 
rendered  before  the  reward  was  offered  or  at  a  time 
when  he  was  ignorant  of  the  fact  that  a  reward  had  been 
offered.  After  the  appellant  had  informed  the  superin- 
tendent of  appellee  and  the  captain  of  police  that  he 
had  seen  Mannow  and  his  companion  near  the  scene  of 
the  murder  at  about  the  time  the  same  was  committed,  he 
did  nothing  towards  securing  the  conviction  of  the  pris- 
oners other  than  what  he  could  have  been  required  to  do 
as  a  witness.  The  reward  was  not  offered  for  informa- 
tion which  was  already  in  the  possession  of  the  officers 
nor  for  witnesses  who  would  come  forward  and  testify 
to  facts  which  were  then  known  to  be  within  their  knowl- 
edge, but  for  the  arrest  and  conviction  of  the  murderer 
or  murderers.  The  right  to  recover  a  reward  arises  out  of 
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the  contractual  relation  which  exists  between  the  person 
offering  the  reward  and  the  claimant,  which  is  implied 
by  law  by  reason  of  the  offer  on  the  one  hand  and  the 
performance  of  the  service  on  the  other,  the  reason  of 
the  rule  being  that  the  services  of  the  claimant  are  ren- 
dered in  consequence  of  the  offered  reward,  from  which 
an  implied  promise  is  raised  on  the  part  of  the  person 
offering  the  reward  to  pay  him  the  amount  thereof  by 
reason  of  the  performance  by  him  of  such  service,  and 
no  such  promise  can  be  implied  unless  he  knew  at  the 
time  of  the  performance  of  the  service  that  the  reward 
had  been  offered,  and  in  consideration  thereof,  and  with 
a  view  to  earning  the  same,  rendered  the  service  speci- 
fied in  such  offer.  Fitch  v.  Snedaker,  supra;  Eowlands  v. 
Lounds,  51  N.  Y.  604;  Stamper  v.  Temple^  6  Eumph.  (Tenn.) 
113;  44  Am.  Dec.  296. 

In  Stamper  v.  Temple,  supra,  which  was  an  action  to 
recover  the  amount  of  a  reward,  the  court  say:  "To  make 
a  good  contract  there  must  be  an  aggregatio  mentium, — an 
agreement  on  the  one  part  to  give  and  on  the  other  to 
receive.  How  could  there  be  such  an  agreement  if  the 
plaintiffs  in  this  case  made  the  arrest  in  ignorance  that 
a  reward  had  been  offered?" 

In  Fitch  V.  Snedaker,  supra,  on  the  trial  several  ques- 
tions were  asked  of  the  plaintiff,  who  was  a  witness  in 
his  own  behalf,  relative  to  the  person  to  whom  he  gave 
information  in  relation  to  the  murder  before  the  reward 
was  offered  or  before  he  heard  of  it.  The  court  sustained 
objections  thereto  and  excluded  the  evidence.  The  rul- 
ing of  the  trial  court  in  this  regard  on  appeal  was  held 
to  be  correct,  and  the  court  on  page  251  say:  "The  form 
of  action  in  all  such  cases  is  assumpsit.  The  defendant 
is  proceeded  against  as  upon  his  contract  to  pay,  and 
the  first  question  is,  was  there  a  contract  between  the 
parties?  To  the  existence  of  a  contract  there  must  be 
mutual  assent,  or,  in  another  form,  offer  and  consent  to 
the  offer.    *    *    ♦    Without  that  there  is  no  contract. 
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How,  then,  can  there  be  consent  or  assent  to  that  of 
which  the  party  has  never  heard?  *  *  *  The  offer 
could  only  operate  upon  plaintiffs  after  they  heard  of  it." 
And  in  Rowlands  v.  Lounda,  supra,  the  court  say  (p.  605): 
"In  order  to  entitle  a  party  to  recover  a  reward  offered, 
he  must  establish  between  himself  and  the  person  offer- 
ing the  reward,  not  only  the  offer  and  his  acceptance  of 
it,  but  his  performance  of  the  services  for  which  the  re- 
ward was  offered;  and  upon  principle,  as  well  as  upon 
authority,  the  performance  of  this  service  by  one  who 
did  not  know  of  the  offer  and  could  not  have  acted  in 
reference  to  it  cannot  recover." 

'  We  are  of  the  opinion  the  appellant  failed  to  make 
out  a  cause  of  action,  and  that  the  trial  court,  for  the 
reasons  above  suggested,  properly  directed  a  verdict  for 
the  appellee.  The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed.  Judgment  affirmed. 


William  Davis  et  al. 

V. 

Delphina  Lusk. 

Opinion  filed  October  f^,  1901. 


1.  Trusts — legal  title  vests  in  heirs  of  trustee  ai  his  death.  At  the  death 
of  the  trustee  in  a  trust  deed  the  legal  title  vests  eo  instanti  in  his 
heirs,  and  can  only  be  divested  by  their  voluntary  conveyance  or 
by  an  order  of  court  in  a  proceeding  to  which  they  are  parties. 

2.  SAUR-^when  deed  from  trustee  appointed  by  court  as  a  successors 
trust  is  void.  If  the  heirs  of  a  deceased  trustee  in  a  trust  deed  are 
not  made  parties  to  a  proceeding  in  which  a  new  trustee  is  ap- 
pointed, the  latter's  deed  purporting  to  convey  the  property  is 
void;  nor  are  the  grantors  in  the  trust  deed  estopped  to  assert  such 
invalidity  because  they  appeared  in  the  proceeding  for  appointing 
the  new  trustee  and  consented  to  the  decree. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Harry  Higbee,  Judge,  presiding. 
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Jefferson  Orr,  jyro  se  and  for  other  appellant. 
William  Mumford,  and  W.  L.  Coley,  for  api)ellee. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of 
the  court: 

In  July,  1900,  the  circuit  court  of  Pike  county  entered 
a  decree  upon  the  bill  of  appellee,  against  appellants, 
setting*  aside  a  certain  deed  as  a  cloud  upon  the  com- 
plainant's title,  and  enjoining  the  further  prosecution  of 
a  suit  before  a  justice  of  the  peace  in  forcible  entry  and 
detainer.  To  reverse  that  decree  appellants  prosecute 
this  appeal. 

The  abstract  of  the  record  is  very  imperfect,  and  does 
not  comply  with  the  rule  of  this  court  as  to  an  index 
thereto.  As  we  gather,  however,  from  it  and  the  record, 
the  complainant  below,  together  with  her  husband,  Henry 
A.  Lusk,  as  early  as  February  14,  1867,  executed  and  de- 
livered to  one  D.  D.  Hicks,  as  trustee  for  James  Davis, 
a  deed  of  trust  in  the  nature  of  a  mortgage  on  lot  8,  in 
block  14,  in  the  town  (now  city)  of  Pittsfield,  Illinois,  to 
secure  the  payment  of  the  promissory  note  of  her  hus- 
band for  12200,  of  even  date  with  the  trust  deed,  due  one 
year  after  date.  Afterward  said  note  was  assigned  to 
the  appellant  William  Davis.  In  1897  Hicks,  the  trustee, 
died,  and  William  Davis  filed  a  bill  in  the  circuit  court 
of  Pike  county  to  have  another  trustee  appointed  in  his 
stead,  but  in  that  bill  he  failed  to  make  the  heirs  of 
Hicks  parties  defendant.  The  complainant  and  her  hus- 
band entered  their  appearance  in  that  suit,  and  a  decree 
was  rendered  purporting  to  appoint  the  appellant  Jef- 
ferson Orr  as  trustee  to  succeed  the  said  Hicks.  In  the 
summer  of  1899,  Orr,  assuming  to  act  as  such  trustee,  ad- 
vertised the  property  for  sale,  and  on  the  15th  of  Novem- 
ber, 1899,  sold  the  same  to  the  present  appellant  William 
Davis,  for  $7800.  Prior  to  the  sale,  Henry  A.  Lusk,  hus- 
band of  the  complainant,  served  on  both  of  the  appellants 
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a  written  notice  that  the  debt  for  which  the  trust  deed 
had  been  given  was  paid,  and  demanded  a  release  of  the 
same.  The  bill  alleges  that  the  deed  from  Orr  to  William 
Davis,  in  pursuance  of  the  sale  of  November  15,  1899,  is 
void,  for  the  reason  that  Orr  was  not  legally  appointed 
trustee,  and  that  the  legal  title  to  the  premises  never 
vested  in  him.  It  also  sets  up  usury;  that  the  debt  had 
been  fully  paid,  and  that  the  trust  deed  was  barred  by 
the  Statute  of  Limitations.  The  defendants  answered 
the  bill,  admitting  that  in  the  proceeding  to  appoint  a 
successor  in  trust  for  Hicks  his  heirs  were  not  made  par- 
ties defendant,  and  it  is,  in  effect,  conceded  that  the  legal 
title  to  the  premises  was  not*  vested  by  that  decree  in 
Jefferson  Orr.  Counsel  for  appellants,  in  his  argument, 
say:  "We  do  not  contend  that  Orr's  deed  passed  title, 
but  we  do  contend  that  the  bill  upon  which  the  decree 
was  rendered  appointing  Orr,  and  the  decree  of  his  ap- 
pointment and  the  admission  and  consent  of  Delphina 
Lusk,  constitute  a  complete  and  absolute  estoppel  as 
against  Delphina  Lusk,  and  that  she  is  not  permitted  to 
impeach  said  deed." 

We  are  at  a  loss  to  perceive  how  it  can  be  that  Orr's 
deed  to  William  Davis  passed  no  title,  and  yet  the  com- 
plainant is  estopped  to  impeach  that  deed.  If  counsel 
means  that  the  proceeding  under  which  Orr  was  appointed 
trustee,  though  irregular,  was  not  absolutely  void,  and 
therefore  not  subject  to  attack  in  a  collateral  proceed- 
ing, the  answer  must  be,  that  in  so  far  as  that  decree 
attempted  to  affect  the  legal  title  it  was  not  merely  void- 
able, but  absolutely  void.  Upon  the  death  of  Hicks  the 
title  €0  instanti  vested  in  his  heirs,  and  could  only  be 
divested  by  their  voluntary  conveyance,  or  an  order  of 
court  in  a  proceeding  to  which  they  were  parties  defend- 
ant. The  mere  fact  that  the  complainant  and  her  hus- 
band entered  their  appearance  in  that  suit  and  consented 
to  a  decree  as  prayed  in  the  bill  could  not  affect  the  legal 
title.     The  decree  of  the  circuit  court  in  this  case  does 


Digitized  by 


Google 


Od  '01.]      The  People  v.  Drainage  District.  623 

not  purport  to  adjust  the  account  between  the  parties 
nor  to  pass  upon  the  question  whether  the  Statute  of 
Limitations  has  run  against  it  or  not,  but  simply  finds 
that  the  deed  from  Orr  to  William  Davis  is  void  and  a 
cloud  upon  the  title  of  complainant,  and  enjoins  the  fur- 
ther prosecution  of  the  suit  in  forcible  detainer. 

Complaint  is  made  by  appellants  that  the  decree  did 
not  go  further  and  determine  the  rights  of  the  parties  on 
the  mortgage,  and  counsel  for  appellee  contend  in  their 
argument  that  the  evidence  in  the  record  sustains  the 
allegations  of  the  bill  as  to  usury,  payment  of  the  debt 
and  the  bar  of  the  statute;  but  we  are  not  called  upon 
to  decide  the  case  not  presented  by  the  decree  of  the 
court  below  for  our  decision.  We  think,  however,  that 
the  circuit  court  very  properly,  on  the  issues  made  upon 
this  bill,  confined  its  decree  to  the  one  question,  thus 
leaving  the  parties  upon  a  bill  to  foreclose  the  mortgage, 
or  other  proper  proceeding,  to  determine  those  questions. 
Its  decree  will  accordingly  be  aflSrmed. 

Decree  afflrmed. 


The  People  ex  rel.  A.  Phillips  et  aL 

V. 

Drainage  District  No.  5,  etc. 

Opinion  JUed  October  f^,  1901. 

Drainage— parfy  voluntarily  connecting  with  drainage  ditch  subjects 
only  his  own  land  to  be  taken  into  district  Owners  of  land  adjoining 
a  drainage  district  do  not,  by  deepening  the  ditches  on  their  own 
lands  so  as  to  connect  with  the  ditches  of  the  district,  subject  the 
lands  of  other  parties  which  drain  through  such  deepened  ditches 
to  be  taken  into  the  district,  as  in  case  of  voluntary  connection 
with  the  ditches  of  the  district  under  the  statute. 

Writ  op  Error  to  the  Circuit  Court  of  Douglas 
county;  the  Hon.  W.  G.  Cochrane,  Judge,  presiding. 
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John  H.  Chadwick,  State's  Attorney,  and  Eden, 
Martin  &  Edwards,  for  plaintiffs  in  error. 

Eckhart  &  MooRE,  for  defendant  in  error. 

Mr.  Chief  Justice  Wilkin  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  the  circuit  court  of  Douglas 
county  to  reverse  a  judgment  rendered  against  plaintiffs 
in  error,  as  relators,  in  a  qito  warranto  proceeding. 

Drainage  district  No.  5  in  the  township  of  Bourbon, 
Douglas  county,  was  organized  August  29,  1898,  for  the 
purpose  of  digging  a  large  ditch  from  the  county  line  be- 
tween the  counties  of  Douglas  and  Moultrie,  east  of  the 
Okaw  river,  and  the  district  then  comprised  only  lands 
lying  east  of  the  county  line.  On  the  9th  of  March,  1900, 
by  order  of  the  commissioners  of  said  district  a  large 
body  of  land  lying  west  of  the  county  line,  belonging  to 
the  several  plaintiffs  in  error,  was  taken  into  the  district, 
upon  the  ground  that  they,  after  the  organization  of  dis- 
trict No.  5,  had  connected  the  ditches  on  their  lands  with 
the  ditches  of  the  district,  the  order  being  entered,  as  is 
claimed,  by  virtue  of  the  authority  vested  in  the  board 
by  section  42  of  chat)ter  42  of  our  statutes.  (Kurd's  Stat. 
1899,  p.  697.)  That  section  provides:  "Nothing  in  this  act 
shall  be  construed  to  forbid  land  owners  within  the  dis- 
trict to  more  completely  drain  their  lands  by  using  the 
common  drains  as  outlets  to  lateral  drains;  and  the  own- 
ers of  land  outside  the  drainage  districts  or  another  drain- 
age district  may  connect  with  the  ditches  of  the  district 
already  made,  by  the  payment  of  such  amount  as  they 
would  have  been  assessed  if  originally  included  in  the 
district,  or  if  such  connection  shall,  by  increase  of  water, 
require  an  enlargement  of  the  district  ditches,  then  the 
outside  owners  of  land  so  connecting,  or  other  drainage 
district,  as  may  be,  shall  pay  the  cost  of  such  enlarge- 
ment. If  individual  land  owners  outside  the  district  shall 
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so  connect,  they  shall  be  deemed  to  have  voluntarily  ap- 
plied to  be  included  in  the  district,  and  their  lands  bene- 
fited by  such  drainage  shall  be  treated,  classified  and 
taxed  like  other  lands  within  the  district,"  etc.  The  land 
owners  whose  lands  had  thus  been  annexed  to  the  dis- 
trict, as  relators,  began  this  proceeding  to  compel  the 
district  to  show  cause  why  it  exercisecl  jurisdiction  over 
their  lands.  The  respondent  filed  pleas  to  the  informa- 
tion, alleging  that  relators  had  voluntarily  attached  their 
ditches  and  drains  to  those  of  the  district.  Relators 
replied  denying  the  allegations,  and  upon  that  issue  the 
cause  was  submitted  to  a  jury.  The  jury  was  directed  to 
make  a  separate  finding  as  to  each  relator,  which  it  did, 
in  each  instance  replying  "yes"  to  the  inquiry  whether 
each  relator  (naming  him)  connected  his  drains  with  the 
ditches  of  the  district.  Motion  for  new  trial  was  urged 
but  overruled,  and  judgment  entered  against  relators, 
who  prosecute  this  writ  of  error. 

The  issue  upon  the  trial  was  strictly  one  of  fact, — that 
is,  did  the  relators  connect  their  drains  with  the  ditches 
of  the  respondent  district.  The.  evidence  in  support  of 
the  aflSrmative  of  this  issue,  except  as  to  Helmuth  and 
Miller,  is  somewhat  vague  and  uncertain, — at  least  as  to 
some  of  the  proprietors  lying  west  of  Helmuth  and  Miller. 
It  was  important,  therefore,  to  the  parties  that  the  jury 
be  accurately  instructed. 

Plaintiffs  in  error  insist  that  the  court  below  erred 
in  modifying  certain  instructions  asked  by  them  and  in 
giving  others  at  the  instance  of  the  respondent.  We  have 
carefully  examined  the  modified  instructions  complained 
of  and  find  no  substantial  error  therein;  but  one  of  those 
given  on  behalf  of  defendant  in  error  (No.  10)  is,  we  think, 
erroneous  and  misleading,  and  for  that  reason  the  mo- 
tion for  new  trial  should  have  been  sustained.  The  lands 
of  relators  Helmuth  and  Miller  lie  immediately  west  of 
the  new  district,  and  the  water-course  through  which  the 
water  is  drained  from  all  of  the  other  lands  of  relators 
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passes  east  through  the  lands  of  Helmuth  and  Miller  on 
its  way  into  district  No.  5.  The  instruction  complained 
of  is  as  follows: 

"If  the  jury  believe,  from  the  evidence  in  the  case, 
that  since  the  organization  of  district  No.  5  of  the  town 
of  Bourbon,  that  Helmuths  deepened  the  ditch  through 
their  lands  in  section  34,  and  that  the  relator  Samuel 
Miller  cleaned  out  and  deepened  the  ditch  on  his  lands 
in  section  13  that  connected  with  the  said  ditch  on  the 
lands  of  said  Helmuth,  and  that  the  ditch  so  deepened 
on  the  Hulmuth  land  led  to  and  connected  with  a  water- 
way on  the  highway  separating  the  lands  of  said  district 
from  those  of  said  Helmuth,  and  that  the  said  water-way 
across  the  highway  connects  with  and  empties  into  the 
ditch  of  the  district,  and  that  the  ditches  on  the  land  of 
said  Miller  and  said  Helmuth  which  were  deepened,  (if 
you  believe,  from  the  evidence,  they  were  deei)ened,)  car- 
ried water  into  the  ditch  on  the  highway  and  that  it 
passed  through  said  highway  ditch  into  the  ditch  of  the 
district,  all  of  which  water  would  not  have  reached  said 
district  ditch  but  for  the  deepening  of  the  said  ditches  on 
the  lands  of  said  Miller  and  Helmuth,  and  that  waters 
from  lands  of  other  relators  flowed  through  said  improved 
ditches  and  into  the  district  ditch,  then  the  lands  of  said 
Helmuth  and  Miller,  and  all  lands  of  other  relators  lying 
above  the  lands  of  said  Miller  which  drain  their  waters 
through  the  improved  ditches  on  Miller  and  Helmuth, 
should  be  treated  as  connected  with  the  ditches  of  the 
district." 

This  instruction,  it  will  be  perceived,  informs  the  jury 
that  Helmuth  and  Miller,  by  deepening  the  ditch  on  their 
lands,  could  subject  all  the  lands  of  other  relators  which 
drained  through  such  deepened  ditches  to  be  taken  into 
district  No.  5.  This  clearly  is  not  the  law.  Under  sec- 
tion 42  Helmuth  and  Miller  had  a  right  to  drain  their  own 
lands  into  the  new  district  and  thus  voluntarily  connect 
with  it,  but  their  act,  alone,  could  not  have  the  effect  of 
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bringing  the  lands  of  others  within  the  jurisdiction  of  the 
district.  (Dayton  v.  Drainage  Comrs,  128  111.  271.)  This  in- 
struction relieved  the  respondent  from  showing  that  the 
lands  of  other  relators  had  been  voluntarily  connected 
with  the  ditches  of  the  district,  and  the  jury,  following- 
it,  might  well  have  ignored  the  evidence  as  to  the  indi- 
vidual acts  of  such  other  relators,  and  found,  as  they  did, 
that  the  evidence  satisfactorily  showed  that  each  of  the 
other  relators  had  connected  his  land  with  the  ditches  of 
the  respondent  district.  It  is  true  that  other  instructions 
given  at  the  instance  of  respondent  recognize  the  law  to 
be  that  the  proprietors  must  themselves  do  some  act  by 
which  they  voluntarily  connect  their  lands  with  a  dis- 
trict; but  this  tenth  instruction  is  so  direct  and  positive 
in  its  terms,  and  so  clearly  misstates  the  law,  that  such 
other  instructions  cannot  be  held  to  cure  it.  It  is  true, 
the  jury  found  that  each  relator  connected  his  ditch  with 
the  ditch  of  the  new  district;  but  they  may  have  so  found 
upon  the  theory  that  Helmuth  and  Miller  had  deepened 
the  ditches  through  their  lands,  and  that  the  waters  from 
lands  of  the  other  relators  flowed  through  said  improved 
ditches  and  into  the  district  ditch,  although  each  of  the 
other  relators  did  nothing  to  cause  the  waters  from  his 
land  to  thus  flow  through  the  deepened  ditches  on  the 
lands  of  Helmuth  and  Miller.  In  other  words,  under  this 
instruction,  if  the  jury  believed,  from  the  evidence,  that 
Helmuth  and  Miller  had  deepened  the  ditches  on  their, 
lands,  and  that  the  waters  from  the  lands  of  other  rela- 
tors flowed  through  such  deepened  ditches  into  the  dis- 
trict, then  it  was  wholly  immaterial  whether  such  owners 
had  done  anything  to  connect  their  lands  with  the  ditch 
of  the  respondent  or  not. 

We  perceive  no  error  in  the  giving  or  refusing  of  other 
instructions,  but  for  manifest  error  in  instruction  No.  10 
the  judgment  below  must  be  reversed  and  the  cause  re- 
manded for  another  trial. 

Eeversed  and  remanded. 
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John  Scott,  Jr. 

v. 
William  Scott. 

Opinion  filed  October  f  ^,  1901. 

L  Wills — when  fact  of  advancements  and  amounts  must  be  establisked 
by  extrinsic  evideyice.  Under  a  will  providing  that  "whatever  notes 
and  unsettled  accounts  I  may  hold  at  the  time  of  my  death  against 
my  son  William  shall  be  considered  as  advancements  to  him,"  etc., 
the  fact  of  the  existence  of  such  notes  and  accounts,  and  amounts 
thereof,  must  be  established  by  competent  evidence  before  they 
can  be  charged  as  advancements  to  the  son. 

2.  Evidence— to/ic?i  declarations  of  testator  as  to  advancements  are  twt 
admissible.  Where  a  will  does  not  specify  what  notes  or  accounts, 
or  the  amounts  thereof,  are  to  be  deducted  from  a  son's  share  as 
advancements,  but  merely  states  that  whatever  notes  and  unset- 
tled accounts  the  testator  holds  against  his  son  at  the  time  of  his 
death  shall  be  so  considered,  declarations  of  the  testator  made  to 
his  attorney  and  others  who  were  present  when  the  will  was  made, 
but  not  in  the  presence  of  the  son,  as  to  the  amount  of  such  notes 
and  accounts,  are  not  admissible:  nor  can  they  be  considered  com- 
petent as  part  of  the  res  gistoe. 

3.  Same — when  presumption  thai  a  son  destroyed  evidence  of  advance- 
ments cannot  arise.  Evidence  that  a  son  had  possession  of  his  father's 
papers  shortly  after  his  death  and  deposited  them  in  a  bank  does 
not  give  rise  to  a  presumption  that  he  destroyed  or  suppressed 
notes  and  books  showing  amounts  advanced  to  him  by  his  father, 
where  there  is  no  competent  evidence  showing  that  such  notes  and 
books  existed. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county; 
the  Hon.  Hiram  Bigelow,  Judge,  presiding. 

William  Lawson,  for  plaintiff  in  error. 

Wilson  &  Moore,  and  N.  F.  Anderson,  for  defend- 
ant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  writ  of  error  was  sued  out  to  reverse  a  decree  of 
partition  rendered  by  the  circuit  court  of  Henry  county. 
The  parties  claim  title  under  the  will  of  their  father, 
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John  Scott,  who  died  June  27,  1887,  owning  the  land  in 
controversy,  a  farm  of  371  acres,  situated  in  said  county. 
The  will  was  admitted  to  probate  July  9, 1887,  and  letters 
testamentary  were  thereupon  issued  to  James  C.  Smiley, 
as  executor.  The  use  and  income  of  this  land  were  given 
by  the  will  to  Marcy  Scott,  the  testator's  widow,  during 
her  life.  After  making  other  bequests  and  devises  the 
will  provided: 

^'Seventh^Aiter  the  death  of  my  said  wife  I  give  and 
devise  my  farm  in  Kewanee  township,  aforesaid,  to  my 
sons,  Alexander,  William  and  John,  provided,  however, 
that  whatever  notes  and  unsettled  accounts  I  may  hold 
at  the  time  of  my  death  against  my  said  son  William 
shall  be  considered  as  advancements  to  him  and  deducted 
from  his  share  of  said  farm,  but  shall  not  be  reckoned 
at  all  against  his  share  in  my  personal  estate  above  be- 
queathed to  him." 

The  widow  died  in  August,  1898,  and  this  bill  was 
filed  about  a  month  later  by  John  Scott,  Jr.,  one  of  the 
devisees,  for  a  partition  of  the'f arm.  Alexander  Scott, 
one  of  the  devisees,  died  after  the  death  of  his  father, 
and  devised  his  share  of  said  lands  to  his  widow,  Sarah 
E.  Scott,  during  her  life,  with  remainder  in  fee  to  his 
daughter,  Luella  Keezler. 

William  Scott  denied  that  his  father  held  any  note, 
notes  or  account  against  him,  and  no  such  note  or  ac- 
count was  produced  or  found  after  the  testator's  death, 
although  the  executor  searched  and  inquired  of  the 
widow  for  them  but  learned  nothing  regarding  them;  no 
such  note  or  account  was  included  in  the  inventory,  and 
it  doe's  not  appear  that  any  legal  proceedings  were  taken 
by  the  executor,  or  any  person  interested  in  the  estate, 
during  its  administration  or  during  the  lifetime  of  the 
widow,  nor  until  this  bill  was  filed,  to  establish  the  ex- 
istence or  the  loss  or  destruction  of  any  such  note,  notes 
or  account.  The  widow  lived  eleven  years  after  the  tes- 
tator's death.    It  is  to  be  observed  that  the  will  itself 
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does  not  determine  the  existence,  at  the  testator's  death, 
of  any  such  notes  or  accounts  which  were  to  be  charged 
as  advancements  to  William,  but  left  that  fact  to  be  es- 
tablished by  proof  aliunde.  It  was  therefore  necessary 
to  establish  by  competent  evidence  that  the  testator 
held  such  notes  or  accounts  at  his  death,  and  the  amount 
of  them,  before  they  could  be  charged  as  advancements 
to  William.  An  effort  was  made  to  do  this  on  the  trial 
of  this  case,  but  the  court  below  sustained  exceptions  to 
the  master's  report,  and  found  by  the  decree  that  Wil- 
liam Scott  was  not  indebted  to  his  father,  the  testator, 
in  any  sum  whatever,  at  the  time  of  the  father's  death, 
and  that  his  distributive  share  cannot  be  charged  with 
any  such  Indebtedness.  Interpreting  this  as  a  finding 
that  the  testator  did  not,  at  his  death,  have  or  hold  any 
note,  notes  or  unsettled  account  against  his  son  William, 
we  are  constrained,  after  a  full  consideration  of  the  com- 
petent evidence  in  the  record,  to  sustain  the  finding.  The 
burden  was  on  the  complainant  to  establish  such  note  or 
notes  and  accounts,  and  their  amount;  but  this  burden 
was  not  sustained. 

It  was  proved  before  the  master  by  the  attorney  and 
others  who  were  present  when  the  will  was  executed  by 
the  testator,  about  twelve  hours  before  he  died,  that  he 
spoke  of  his  transactions  with  William  and  the  money 
he  had  let  William  have,  and  said  that  he  had  William's 
note  for  $6500,  and  that  there  was  something  on  the  books, 
but  he  did  not  know  how  much.  This  testimony  was  in- 
competent and  was  properly  disregarded  by  the  chancel- 
lor. The  testator  could  by  his  will  have  deducted  that 
amount,  or  any  other  he  might  have  deemed  just,  from 
what  might  have  been  supposed  to  be  William's  share 
in  the  estate,  but  as  he  did  not  do  so  by  the  will  it  can 
not  be  done  by  the  courts  upon  the  mere  declaration  of 
the  testator  made  at  the  time  the  will  was  executed.  The 
question  here  is  not  whether  the  will  may  be  varied  by 
parol  evidence,  but,  conceding  that  the  will  itself  has 
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left  the  fact  that  the  testator  held  such  note  or  notes 
and  accounts  to  be  established  by  parol,  the  question  is 
whether  the  declarations  of  the  testator,  made  when  the 
will  was  executed,  that  he  had  such  a  note  and  account, 
may  be  proved  to  establish  such  fact.  We  are  of  the 
opinion  they  were  not  admissible,  but  were  incompetent. 
William  Scott  was  not  present,  and  his  rights  under  the 
will,  fixed  by  the  death  of  his  father,  could  not  be  affected 
by  proof  of  such  declarations.  The  fact  necessary  to  be 
established,  that  the  testator  held  such  note  and  account, 
could  be  proved  only  by  competent  evidence,  as  in  other 
cases.  It  could  not  be  contended,  in  a  suit  by  the  execu- 
tor to  recover  an  indebtedness  evidenced  by  such  a  note 
or  account,  that  the  declarations  of  the  payee  or  creditor 
would  be  admissible  in  favor  of  the  estate.  Upon  the 
same  principle  they  are  not  admissible  here  to  charge 
the  devisee. 

It  is  contended,  however,  that  these  declarations  of 
the  testator  were  a  part  of  the  res  gestce,  and  therefore 
admissible.  We  are  of  a  different  opinion.  The  declara- 
tions were  of  the  principal  fact  that  he  had  such  a  note, 
and  were  not  merely  incidental  to  or  explanatory  of  such 
principal  fact.  No  note  or  account  was  present  at  the 
time  of  the  execution  of  the  will,  and  the  declarations 
then  made  did  not  tend  to  identify  them  or  to  characterize 
his  possession  of  them.  Nor  were  they  offered  to  explain 
any  latent  ambiguity  arising  from  an  interpretation  of 
the  will  in  relation  to  its  application  to  the  subject  mat- 
ter of  it,  but  they  were  offered  as  original  evidence  of  the 
principal  fact,  which,  it  must  be  assumed  from  the  will, 
the  testator  left  to  be  established  according  to  the  rules 
of  evidence.  (2  Jones  on  Evidence,  sec.  354;  Charter  v. 
Lane,  62  Conn.  121;  Abney  v.  Kingslandy  10  Ala.  355;  44  Am. 
Dec  491,  and  notes.)  See,  also,  Martin  v.  Martin,  174  111. 
371,  where  it  was  shown  that  the  holder  of  a  note  had 
the  possession  of  it,  and  it  was  held  proper  to  prove  dec- 
larations by  her,  relating  to  such  possession,  claiming 


Digitized  by 


Google 


682  Scott  v.  Scott.  [HI  ID. 

ownership  of  the  note,  but  not  such  as  related  to  past 
transactions. 

Sarah  E.  Scott  also  testified  that  about  seventeen 
years  before  the  trial,  when  she  and  her  husband,  Alex- 
ander Scott,  were  living  with  the  testator  and  his  wife 
on  the  farm,  the  testator  called  her  into  the  room  where 
he  had  a  lot  of  notes,  and  when  he  came  to  the  eleventh 
one  he  read  it  as  and  said  it  was  a  note  for  J6500  against 
William;  that  she  saw  the  note  and  the  signature  to  it, 
and  that  it  was  written  for  $6500,  but  that  she  did  not 
know  William's  handwriting.  She  did  not  testify  whether 
William's  name  was  signed  to  the  note  or  not.  William 
Scott  testified  that  his  father  did  not  hold  any  note  or 
account  against  him  at  the  time  of  his  death.  There  was 
evidence  tending  to  prove  that  shortly  after  the  death 
of  his  father  William  obtained  possession  of  his  father's 
notes  and  papers  and  deposited  them  in  a  bank,  and  coun- 
sel for  plaintiff  in  error  contends  that  from  that  fact,  and 
the  other  evidence  in  the  case,  it  should  be  presumed  that 
he  destroyed  or  suppressed  the  note  and  book  showing 
the  account  against  him.  As  there  was  not,  in  our  opin- 
ion, sufficient  competent  evidence  in  the  record  to  prove 
that  the  testator  held  any  note  or  book  account  against 
William  Scott  at  the  time  of  his  death,  the  chancellor 
would  not  have  been  warranted  in  finding  that  said  Wil- 
liam had  suppressed  or  destroyed  any  such  note  or  ac- 
count. It  does  not  appear  from  the  record  that  the  facts 
bearing  upon  the  question  at  issue  were  fully  elicited, 
and  the  chancellor  could  not  supply  by  inference  that 
which  it  was  necessary  to  establish  by  proof.  The  most 
that  can  be  said  is,  that  the  competent  evidence  in  the 
record  on  behalf  of  plaintiff  in  error  is  too  indefinite  and 
inconclusive  to  sustain  the  finding  of  the  master,  or  any 
decree  other  than  the  one  rendered  on  the  hearing. 

The  decree  wUl  be  affirmed.  ^^^  ^,.^ 
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The  St.  Louis  and  Belleville  Electric  Railway  Co. 

V. 

Gustave  VanHoorebeke  et  al. 
Opinion  filed  October  24, 1901. 

1.  SPBC3IFIC  PERFORMANCE— a^reetn^nt  to  convey  rigJU  ofvoay  to  railr 
food  company  may  he  specifically  enforced.  An  agreement  to  convey  a 
right  of  way  to  a  railroad  company  having  lawful  power  to  make 
the  same  stands  upon  the  same  footing  as  other  contracts,  and 
will  be  specifically  enforced  in  a  proper  case. 

2.  SAUEr-whatdoee  not  Justify  refusal  to  convey  right  of  way.  Refusal 
to  convey  a  right  of  way  under  a  contract  is  not  justified  by  the 
fact  that  the  company,  in  constructing  its  road-bed,  excavated 
within  the  limits  of  its  right  of  way  for  dirt  to  elevate  the  road- 
bed, thereby  causing  water  to  stand,  at  times,  in  the  excavations, 
since  the  damage  so  accruing  is  regarded  as  having  been  consid- 
ered in  making  the  contract. 

3.  Railroads— a  railroad  oompawy  acquires  same  rights  by  contract 
as  by  condemnation.  A  railroad  company  acquires  the  same  rights 
and  privileges  under  a  contract  relating  to  its  right  of  way  and 
the  construction  and  operation  of  its  road  as  in  cases  where  such 
right  of  way  is  acquired  by  the  exercise  of  eminent  domain. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  M.  W.  Schaeper,  Judge,  presiding. 

This  is  a  bill  for  specific  performance  and  to  enjoin 
an  action  of  ejectment,  filed  on  January  20,  1900,  by  the 
appellant  company  against  the  appellees,  Gustave  Van- 
Hoorebeke and  Given  Campbell.  The  appellees  answered 
the  bill,  denying  the  material  allegations  thereof.  Upon 
a  hearing  of  the  cause,  the  bill  was  dismissed  for  want  of 
equity  by  the  trial  court  at  the  cost  of  appellant;  and  a 
temporary  injunction  theretofore  granted  was  dissolved. 
The  present  appeal  is  prosecuted  from  said  decree. 

The  bill  in  the  case  alleges  that  the  complainant 
therein,  the  St.  Louis  and  Belleville  Electric  Railway 
Company,  is  a  railroad  corporation  organized  under  the 
general  Railway  act  of  the  State  of  Illinois;  that  it  was 
organized  for  the  purpose  of  building  and  operating  a 
double  track  electric  railway  between  the  cities  of  East 
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St.  Louis  and  Belleville  in  St.  Clair  county,  and  has 
built,  and  is  operating",  said  railway  between  said  points; 
that  defendants,  the  present  appellees,  before  the  con- 
struction of  said  railway,  owned  a  tract  of  land  east  of 
and  adjoining  the  village  of  Winstanley  Park  and  south 
of  the  St.  Clair  county  turnpike;  that  said  land  was  in 
a  direct  line  with  the  proposed  railway;  that,  on  Sep- 
tember 18,  1897,  the  complainant  and  defendants  entered 
into  a  written  contract  by  the  terms  of  which  it  was 
agreed  as  follows: 

That,  for  and  in  consideration  of  the  cash  sum  of  one 
dollar  in  hand  paid  to  said  parties  of  the  first  part  (ap- 
pellees) by  the  said  party  of  the  second  part  (appellant), 
and  for  the  further  consideration  of  the  benefits  to  be 
derived  by  the  parties  of  the  first  part  from  the  con- 
struction and  running  through  their  lands  of  a  double 
track  electric  railway,  and  for  the  further  considera- 
tion of  the  performance  of  the  conditions  thereinafter 
set  forth,  the  parties  of  the  first  part  thereby  ag'reed  to 
transfer  to  the  party  of  the  second  part,  its  successors  or 
assigns,  by  proper  conveyance,  the  clear,  unobstructed 
right  of  way  across  and  through  the  lands  of  the  party 
of  the  first  part,  described  as  a  part  of  survey  number 
seven  hundred  and  seventy-seven  (777)  east  of  and  ad- 
joining* Winstanley  Park  and  south  of  the  Belleville  rock 
road  so-called  in  St.  Clair  county;  said  right  of  way  to 
be  one  hundred  feet  wide,  fifty  feet  on  each  side  of  the 
center  line  of  said  railway,  as  now  located  and  shown  on 
the  map  or  plat  of  said  railway  attached  to  said  contract. 

By  the  terms  of  said  agreement,  "it  is  expressly  un- 
derstood and  agreed  that  this  contract  is  made  upon  the 
express  condition  that  the  said  party  of  the  second  part, 
its  successors  or  assigns,  shall,  within  twelve  months 
from  the  date  hereof,  completely  grade  for  a  double  track 
electric  railway  on  said  right  of  way,  and  shall,  on  or 
before  the  first  day  of  May,  A,  D.  1899,  construct  and 
operate  continuously,  regularly  and  daily  a  double  track 
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electric  railway  on  said  right  of  way,  and  that  said  right 
of  way  shall  only  be  used  for  electric  railway  purposes 
and  none  other."  By  the  terms  of  the  contract,  "it  is 
further  understood  that  no  conveyance  of  said  right  of 
way  shall  be  made  until  said  grade  is  finished,  and  the 
electric  railway  aforesaid  in  daily  operation  over  said 
right  of  way,  but  the  right  to  enter  and  grade  and  build 
the  same  is  granted  the  party  of  the  second  part,  its 
successors  or  assigns,  and  unless  said  grading  is  finished 
within  the  time  specified  of  twelve  months  aforesaid, 
and  said  electric  railway  shall  be  completed  and  in  daily 
operation  over  said  right  of  way  on  or  before  the  first 
day  of  May,  1899,  possession  shall  be  surrendered  by  said 
electric  railway  company,  or  its  successors  or  assigns,  if 
taken  thereunder,  to  said  Campbell  and  VanHoorebeke, 
their  heirs  or  assigns,  and  this  instrument  shall  become 
null  and  void;  and  if  at  any  time  said  electric  railway 
company,  its  successors  or  assigns,  shall  fail  or  neglect 
to  continuously  operate  said  electric  railway  over  said 
right  of  way,  then  their  possession  of  said  property  shall 
at  once  cease,  and  the  same  shall  revert  to  said  Camp- 
bell and  VanHoorebeke." 

The  bill  alleges,  that  the  appellant  complied  with  all 
the  terms  and  conditions  named  in  the  agreement.  The 
bill  further  alleges,  that  the  appellees  have  refused  to 
make  appellant  a  deed  of  conveyance  for  said  right  of 
way  in  accordance  with  said  agreement,  and  have  insti- 
tuted an  ejectment  suit  to  eject  appellant  from  the  right 
of  way  described  in  said  agreement. 

On  May  15,  1899,  the  appellees  addressed  a  letter  to 
appellant  in  which,  after  reciting  a  portion  of  said  agree- 
ment of  September  18,  1897,  it  is  said:  "Now,  inasmuch 
as  you  have  failed,  on  or  before  the  first  day  of  May, 
1899,  to  construct  and  operate  continuously,  regularly 
and  daily  a  double  track  electric  railway  on  said  right 
of  way,  we  hereby  declare  said  agreement  of  September 
18,  1897,  to  be  null  and  void,  and  hereby  notify  you  to 
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vacate  said  right  of  way  and  surrender  possession  there- 
of to  the  undersigned  without  delay.'*  This  letter  was 
received  on  the  next  day  after  it  was  written,  to-wit, 
May  16,  1899. 

Hamill.  &  Borders,  for  appellant. 

Given  Campbell,  and  G.  VanHoorebeke,  for  appel- 
lees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  a  bill,  filed  by  a  railway  company  to  enforce 
the  specific  performance  of  a  contract  to  convey  a  ri^ht 
of  way,  one  hundred  feet  wide,  throug^h  a  tract  of  land, 
containing  between  seventy  and  eighty  acres.  The  case 
is  considered  upon  the  assumption  as  to  the  power  of 
the  company,  made  by  counsel  on  both  sides,  as  herein- 
after indicated. 

Where  a  railroad  company  enters  into  a  contract  or 
agreement  for  the  conveyance  of  a  right  of  way,  which 
it  has  the  lawful  power  to  make,  such  contract,  when 
made,  stands  on  the  same  footing  as  other  contracts,  and, 
in  proper  cases,  a  bill  for  its  specific  performance  will 
be  sustained  in  equity.  (19  Am.  &  Eng.  Ency.  of  Law, 
p.  856).  Where  such  a  corporation,  having  power  under 
the  law  to  do  so,  enters  into  an  ordinary  contract  with 
the  owner  for  the  sale  and  purchase  of  land  to  be  used 
for  a  right  of  way,  a  court  of  equity  can  decree  a  specific 
performance  of  such  contract.  (Poraeroy  on  Contracts, 
— 2d  ed. — sec.  32;  Ross  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  77  111.  127;  C.  &  8.  W,  R.  R.  Co.  v.  Swinney, 
88  Iowa,  182;  Boston  and  Maine  Railroad  Co,  v.  Babcock, 
3  Cush.  228). 

The  appellees  oppose  the  specific  performance  of  the 
contract,  made  by  them,  upon  two  grounds:  Firsts  upon 
the  alleged  ground,  that  the  defendant  did  not  finish  the 
grading  of  the  road,  and  construct  and  operate  the  road. 
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within  the  times  limited  by  the  contract  of  September 
18, 1897;  second,  upon  the  alleged  ground,  that  the  appel- 
lant so  constructed  the  road,  or  so  made  use  of  that  por- 
tion of  the  right  of  way  lying  outside  of  the  railroad  bed, 
as  to  injure  and  damage  the  balance  of  the  tract  of  land 
belonging  to  appellees,  out  of  which  the  right  of  way 
was  taken. 

First — ^It  is  claimed  by  the  appellees,  that  the  appel- 
lant did  not  finish  the  grade  or  grading  of  the  road  within 
twelve  months  from  the  date  of  the  contract,  that  is  to 
say,  by  September  18, 1898.  It  is  also  contended  by  the 
appellees,  that  appellant  did  not  on  or  before  the  first 
day  of  May,  1899,  construct  and  operate  continuously, 
regularly  and  daily  a  double  track  electric  railway  on 
said  right  of  way.  It  is  not  claimed  that  said  right  of 
way  has  been  used  for  any  other  than  electric  railway 
purposes. 

It  is  clear,  under  the  authorities  above  referred  to, 
and  upon  the  assumption  heretofore  and  hereinafter  in- 
dicated, that,  if  the  appellant  has  complied  with  the 
conditions. of  its  contract,  it  is  entitled  to  a  specific  per- 
formance of  the  same.  We  think,  after  a  careful  exami- 
nation of  the  evidence,  that  the  appellant  has  complied 
with  the  terms  of  its  contract.  The  grading  of  the  road 
for  a  double  track  electric  railway  was  substantially,  if 
not  completely,  finished  within  one  year  after  September 
18, 1897,  that  is  to  say,  by  September  18,  1898.  Also,  a 
double  track  electric  railway  was  constructed  on  said 
right  of  way  and  operated  continuously,  regularly  and 
daily  by  the  first  day  of  May,  1899.  It  is  unnecessary  for 
us  to  discuss  or  analyze  all  the  testimony  upon  this  sub- 
ject. The  witnesses  upon  the  part  of  the  appellant  are 
John  A.  Day,  president  of  the  appellant  railway  com- 
pany; James  A.  Tieman,  chief  engineer  for  the  railway 
company  and  a  civil  engineer  by  profession;  and  A.  C. 
Thompson,  superintendent  of  the  railway  company,  who 
also  superintended  the  construction  of  the  power  house 
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and  line  work  of  the  road.  These  witnesses  testify  from 
actual  knowledge,  that  the  grading^  and  construction  and 
operation  of  the  road  were  finished  within  the  time  spe- 
cified in  the  contract.  The  only  testimony  on  the  other 
side  is  that  of  the  appellees,  VanHoorebeke  and  Camp- 
bell, who  were  not  present  at  the  construction  of  the  road 
and  knew  nothing  about  its  construction  and  operation 
until  after  the  road  was  finished. 

The  appellees  are  lawyers  by  profession.  The  con- 
tract of  September  18,  1897,  was  drawn  by  Mr.  Campbell 
himself.  Their  testimony,  so  far  as  it  is  contradictory 
of  the  three  witnesses  for  the  appellant,  merely  relates 
to  conversations  claimed  to  have  been  had,  in  the  course 
of  negotiations  between  the  parties  after  May  15,  1899, 
with  one  or  more  of  the  officers  of  the  appellant  company. 

It  is  admitted  by  the  appellees  themselves  in  their 
brief  filed  in  this  case,  that  the  road  was  finished  and  in 
operation  on  May  20,  1899.  Appellees  say  in  their  brief: 
"Prom  the  evidence  it  is  clear  that  there  was  no  opera- 
tion of  this  road  'continuously,  regularly  and  daily,  of  a 
double  track  railway'  as  contemplated  by  the  contract, 
until  May  20,  1899,  and  after."  We  do  not  deem  it  neces- 
sary to  discuss  the  question,  whether  time  is  made  of  the 
essence  of  the  contract  here  in  controversy  or  not.  There 
is  no  express  stipulation  in  the  contract,  which  in  terms 
makes  time  of  the  essence  of  the  contract.  If  time  is  of 
its  essence,  it  is  only  impliedly  so,  and  because  its  terms 
indicate  such  to  have  been  the  real  intention  of  the  par- 
ties. {Miller  v.  Bicey  133  111.  315).  The  evidence  shows 
clearly  that,  by  the  first  day  of  May,  1899,  appellant  had 
expended  in  the  construction  of  this  road,  including  the 
right  of  way  over  the  land  of  appellees,  the  sum  of  about 
$400,000.00.  The  evidence  of  one  of  the  appellees  shows 
that,  if  there  was  any  failure  on  the  part  of  appellant  to 
complete  the  construction  and  operation  of  the  road  by 
the  first  day  of  May,  1899,  such  failure  was  known  to  ap- 
pellees on  that  date.  Mr.  Campbell  says  in  his  testimony: 
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"Somebody  told  me  about  the  first  of  May,  1899,  that  they 
had  thrown  up  a  high  embankment  over  my  land  and  the 
cars  were  not  running^."  Notwithstanding  this  knowl- 
edge, appellees  waited  until  the  15th  day  of  May  before 
making  any  objection  or  complaint  on  account  of  the 
supposed  default  of  the  appellant.  Upon  that  day,  or 
the  next  day,  they  gave  notice,  declaring  the  agreement 
of  September  18, 1897,  to  be  null  and  void,  and  notifying 
appellant  to  vacate  the  right  of  way  and  surrender  the 
possession  to  them. 

It  will  be  observed  that  the  notice,  given  by  the 
appellees  on  May  15,  or  May  16, 1899,  does  not  call  upon 
the  appellant  to  finish  the  road  or  its  construction  or 
operation  within  any  fixed  time,  whether  reasonable  or 
not.  It,  in  substance,  declares  an  absolute  forfeiture  of 
the  contract,  notwithstanding  the  adtnission  by  the  ap- 
pellees themselves  that  the  road  was  completed,  and  in 
full  operation,  by  the  20th  day  of  May,  1899. 

A  court  of  equity  abhors  forfeiture.  In  Voris  v.  Ren- 
shaw,  49  111.  425,  we  said  (p.  433):  "The  law  does  not  favor 
forfeitures,  and  their  prevention  is  within  the  protecting 
care  of  equity,  whenever  wrong  or  injustice  will  result 
from  their  enforcement;  and  to  prevent  their  enforcement 
affords  a  large  share  of  equity  jurisdiction.  *  *  ♦  In- 
asmuch as  equity  does  not  favor  forfeitures,  but  refuses 
to  enforce  them,  unless  it  be  to  promote  justice,  and  to 
prevent  the  perpetration  of  injustice  and  wrong,  a  clear 
case,  appealing  to  the  principles  of  justice,  must  be  made 
out  before  a  forfeiture  will  be  enforced  in  that  tribunal." 

While  it  may  be  true  that  the  formal  opening  of  the 
road  did  not  take  place  until  May  20, 1899,  the  evidence 
shows  that  the  grading  was  completed  within  the  year 
specified  in  the  contract,  and  that  the  road  was  operated, 
certainly  as  early  as  May  1,  1899,  and  before  that  time, 
by  the  running  of  one  or  more  construction  cars  upon  the 
track,  which  construction  cars  also  carried  passengers. 
Appellees  permitted  appellant  to  take  possession  of  the 
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ground,  which  they  agreed  to  convey  to  it  for  a  right  of 
way,  and  to  spend  an  immense  amount  of  money  in  grad- 
ing the  road,  in  laying  rails,  in  building  a  power  house, 
in  erecting  poles  necessary  to  hold  the  wires  used  in  the 
construction  of  an  electric  railway,  in  stringing  the  wires, 
and  in  otherwise  perfecting  the  construction  of  the  road. 
They  permitted  appellant  to  do  this  for  fifteen  days  after 
they  knew  of  what  they  claim  to  have  been  a  default 
on  the  part  of  appellant.  Under  these  circumstances,  it 
certainly  would  be  a  great  wrong  and  injustice  to  the 
appellant  to  enforce  a  forfeiture  of  this  contract. 

Second — ^The  second  ground,  upon  which  the  appellees 
refuse  to  comply  with  the  contract  to  convey  the  right 
of  way,  is  that  appellant  has  injured  the  balance  of  their 
property  by  the  way,  in  which  the  road  has  been  con- 
structed. The  evidence  shows,  that  the  land,  belonging 
to  appellees,  was  low  and  subject  at  times  to  overflow. 
There  was  a  lake  near  it,  the  waters  of  which  sometimes 
backed  up  upon  the  land.  In  order  to  construct  a  road- 
bed across  the  land,  it  was  necessary  to  raise  the  road- 
bed above  the  level  of  the  land  on  either  side  of  it.  In 
other  words,  the  grading  of  the  road  was  necessarily 
from  two  to  four  feet  above  the  surface  of  the  ground. 
The  character  of  the  gpround  was  well  known  to  the  ap- 
pellees, who  were  the  owners  of  it,  and  it  must  have  also 
been  known  to  them,  that  the  construction  of  the  road- 
bed in  the  manner  thus  indicated  was  made  necessary 
by  the  character  of  the  land  itself. 

In  order  to  get  earth  or  dirt  for  the  construction  of 
the  road-bed,  appellant  was  obliged  to  make  excavations 
or  dig  ditches  alongside  of  the  road-bed.  These  ditches, 
when  the  water  backs  up  upon  the  land,  are  filled  with 
water.  Appellees  complain  that,  on  account  of  these 
ditches,  and  on  account  of  the  elevation  of  the  road-bed 
above  the  surface  of  the  ground,  it  is  impossible  for  them 
to  cross  the  right  of  way,  agreed  to  be  conveyed  to  ap- 
pellant, from  one  part  of  their  land  to  another.     As  we 
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understand  the  evidence,  no  fault  is  found  with  the  con- 
struction of  the  road  itself.  The  complaint  is,  that  the 
ditches  were  dug",  and  that  they  are  filled  at  times  with 
water.  It  is  to  be  observed,  however,  that  these  ditches 
are  not  dug  upon  the  land  of  appellees,  but  within  the 
one  hundred  feet,  constituting  the  right  of  way,  which 
appellees  agreed  to  convey  to  appellant.  The  elevation 
of  the  road-bed,  and  the  digging  of  the  ditches  made  nec- 
essary in  order  to  get  earth  for  the  construction  of  the 
road-bed,  were  acts  performed  by  appellant  upon  its  own 
ground,  or  the  ground  for  which  it  held  a  contract  of  pur- 
chase. Appellees  furthermore  claim  that  their  land  is 
so  located  as  to  be  easily  made  into  a  subdivision,  con- 
sisting of  lots,  blocks  and  streets.  The  evidence  shows 
that  the  tract  of  land,  from  which  the  right  of  way  is 
taken,  has  been  under  cultivation  as  farm  land,  and  that 
fifteen  acres  of  it  have  been  used  as  a  pastiu-e.  There  is 
no  proof  whatever  that  any  subdivision  was  ever  made 
of  the  land,  or  that  it  was  ever  platted  into  lots  or  blocks, 
or  streets,  or  alleys.  If  the  appellees  desired  to  reserve 
the  right  to  build  crossings  across  the  right  of  way,  and 
across,  the  road-bed  of  the  appellant,  they  should  have 
embodied  such  a  provision  in  the  contract.  There  is, 
however,  no  such  provision  in  the  contract. 

Appellees  complain  that,  north  of  the  right  of  way 
agreed  to  be  conveyed  to  the  appellant,  there  is  a  strip 
of  land  belonging  to  them  only  sixty  feet  wide,  and  that 
this  strip  is  practically  made  useless  to  them  by  the 
construction  of  the  road.  It  appears  from  the  evidence, 
however,  that  a  map  or  plat  of  the  railway  was  attached 
to  the  contract  itself,  which  showed  that  a  narrow  strip 
of  sixty  feet  would  remain  north  of  the  road-bed.  Ap- 
pellees were  fully  advised  of  this  fact,  therefore,  before 
entering  into  the  contract. 

Appellees  seem  to  regard  their  contract  as  one,  which 
provides  for  the  laying  of  tracks  by  a  street  railroad 
company  in  a  street  where  access  can  be  had  to  the  cars 
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at  every  crossing".  But,  here,  there  was  no  street,  and 
there  was  an  agreement  for  an  absolute  conveyance  to  the 
appellant  of  a  clear,  unobstructed  right  of  way,  one  hun- 
dred feet  wide,  across  the  land  of  the  appellees.  Under 
the  statute,  in  pursuance  of  whose  provisions  the  appel- 
lant company  claims  to  have  been  organized,  and  whose 
organization  thereunder  is  not  denied  by  appellees,  ap- 
pellant would  have  the  right  to  fence  its  right  of  way. 
The  matter  of  crossing  the  right  of  way  and  of  crossing 
the  road-bed  is  a  subject  for  future  consideration. 

We  are  of  the  opinion,  that  the  elevation  of  the  road- 
bed above  the  surface  of  the  ground  in  the  manner  above 
stated,  and  the  settling  of  water  in  the  places,  where 
appellant  has  made  excavations  for  dirt  to  construct  its 
road-bed,  are  not  circumstances,  which  justify  the  ap- 
pellees in  refusing  to  comply  with  their  contract.  Such 
damage,  as  may  accrue  to  the  land  of  appellees  from 
these  circumstances,  must  be  regarded  as  having  been 
taken  into  consideration  when  the  contract  to  convey 
was  made.  They  merely  create  a  difficulty  of  access 
from  one  part  of  the  land  to  another.  {Chicago  Termintd 
Railroad  Co.  v.  Bugbee,  184  111.  353). 

Where  a  railroad  company  obtains  a  right  of  way  by 
purchase  from  the  land  owner,  having'power  under  the 
constitution  and  law  to  do  so,  all  the  incidents  attach  to 
such  right  as  are  acquired  by  eminent  domain  when  the 
right  of  way  is  obtained  by  condemnation,  it  being  con- 
ceded or  established  that  such  company  can  lawfully 
exercise  the  power  of  eminent  domain.  In  other  words,  a 
railroad  company  acquires  the  same  rights  and  privileges 
under  a  private  grant  as  to  the  construction  and  oper- 
ation of  its  road,  as  under  a  right  of  way  acquired  by 
condemnation,  where  it  has  the  power,  under  the  law,  to 
receive  by  grant  and  to  acquire  by  condemnation.  Had 
this  right  of  way  been  lawfully  acquired  by  condemna- 
tion, appellees  would  have  received  compensation  for  the 
value  of  the  strip  of  land,  and  also  an  assessment  of  all 
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damages  to  the  residue  of  their  tract  to  result  from  the 
construction  and  operation  of  the  road.  "The  rule  is, 
that  the  appraisement  of  damages  in  a  case  of  condemna- 
tion embraces  all  past,  present  and  future  damages,  which 
the  improvement  may  thereafter  reasonably  produce." 
{Chicago,  Bock  Island  and  Pacific  Railway  Co.  v.  Smith,  111 
111.  363).  Here,  the  strip  of  land  is,  by  the  terms  of  the 
contract,  to  be  conveyed  for  the  purpose  of  a  railroad 
right  of  way,  and  for  the  purpose  of  constructing  and 
operating  thereon  a  double  track  electric  railway.  Hence, 
the  contract  is  to  be  construed,  under  the  assumption 
hereinafter  specified,  as  permitting  and  authorizing  the 
use  of  which  the  appellees  complain.  As  was  said  in  Chi- 
cago, Rock  Island  and  Pacific  Railway  Co,  v.  Smith,  supra:  "A 
mere  conveyance  of  a  tract  of  land  might  not  give  to  the 
grantee  the  right  to  make  any  use  of  it,  which  would  in- 
juriously afEect  any  other  land,  for  the  law  would  attach 
the  same  condition  as  in  general  exists  with  respect  to 
the  holding  of  all  land, — that  the  owner  shall  so  use  it 
as  not  to  produce  injury  to  another;  but,  in  the  case  be- 
fore us,  there  is  the  grant  for  this  very  use  itself  which 
will  injuriously  affect  other  land,  and  for  no  other  use." 
In  Conwell  v.  Springfield  and  Northwestern  Railroad  Co. 
81  111.  232,  it  was  held  that,  where  a  party  executes  a 
contract  with  a  railway  company,  agreeing  to  release 
and  convey  a  right  of  way  for  its  road  over  any  lands 
owned  by  him,  as  soon  as  the  road  is  located,  he  will  not 
be  entitled  to  any  damages  by  the  construction  of  the 
road  over  any  of  his  lands.  The  doctrine  is  thus  stated 
by  the  Appellate  Court  of  this  State  in  Illinois  Central 
Railroad  Co.  v.  Anderson,  73  111.  App.  621:  "Cases  between 
a  railroad  company  and  a  grantor  or  condemnee  fall  in 
the  same  class.  In  such  cases,  the  consideration  for  the 
grant  or  the  damages  assessed  on  condemnation  include, 
once  for  all,  the  full  compensation  to  be  paid  for  any  law- 
ful use  that  fairly  falls  within  the  terms  of  the  grant  or 
the  specifications  of  the  condemnation." 
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It  is  true  that,  in  the  present  case,  the  appellees  did 
not  receive,  as  consideration  for  the  contract,  an  amount 
of  money  equal  to  the  value  of  the  strip  of  land  to  be  con- 
veyed. The  consideration  is  expressed  to  be  one  dollar 
in  hand  paid,  and  the  benefits  to  be  derived  by  appellees 
from  the  construction  and  running  through  their  lands 
of  a  double  track  electric  railway,  and  for  the  further 
consideration  of  the  performance  of  the  conditions  al- 
ready mentioned.  The  benefits,  here  referred  to,  are  the 
general  benefits  to  result  from  the  construction  of  the 
road.  Wherever  a  special  benefit  is  to  be  derived,  as 
from  the  construction  of  a  depot  at  a  particular  place, 
or  from  the  location  of  a  crossing  over  the  road-bed  at 
a  particular  point,  it  should  be  specified  in  the  contract 
itself;  but  this  was  not  done  in  the  present  case. 

Where  a  right  of  way  is  purchased  by  a  railroad  com- 
pany, the  same  duty  as  to  the  construction  of  its  road 
and  the  building  of  necessary  culverts,  embankments, 
fences,  etc. ,  rests  upon  the  company,  as  would  have  ex- 
isted if  the  land  had  been  taken  under  the  right  of  emi- 
nent domain.  {Hortsman  v.  Covington^  etc.  Railroad  Co.  18 
B.  Mon.  218;  Smith  v.  Neio  York,  etc.  Railroad  Co.  63N.Y.  58). 

Upon  the  whole,  after  a  careful  consideration  of  this 
record,  we  are  of  the  opinion  that  the  appellant  was 
entitled  to  a  decree,  specifically  enforcing  the  contract 
made  with  it  by  the  appellees,  and  that  the  circuit  court 
erred  in  dismissing  the  bill.  Nothing  herein  contained, 
however,  is  intended  to  conflict  with  the  doctrine  of  the 
following  cases:  Harvey  v.  Aurora  and  Geneva  Railway 
Co.  174  ni.  295;  Dewey  v.  Chicago  and  Milwaukee  Electric 
Railway  Co.  184  id.  426;  Aunyra  and  Geneva  Railway  Co.  v. 
Harvey,  178  id.  477.  In  this  case,  counsel  on  both  sides 
assume  that  this  electric  railway  company  has  power  to 
receive  a  donation  or  conveyance  of  a  right  of  way,  and 
to  condemn  land  for  such  right  of  way.  We  pass  no  opin- 
ion upon  this  subject,  as  it  is  not  a  contested  question; 
but  have  considered  the  case  as  presented  by  counsel. 
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When  a  disputed  question  arises  as  to  the  existence  of 
such  power,  we  do  not  intend  to  be  cut  off  from  consid- 
ering it  by  anything  here  said.  We  merely  hold  that, 
assuming  such  power  to  exist  because  counsel  on  both 
sides  seem  to  concede  it  in  this  case,  we  do  not  think  that 
appellant  has  so  failed  to  perform  its  contract,  or  has 
performed  it  in  such  an  improper  manner,  as  to  justify 
appellees  in  refusing  to  execute  a  deed  to  it. 

Accordingly,  the  decree  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  to  that  court  for  furth^er  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

Beversed  and  remanded. 


E.  6.  Crane 

V. 

J.  W.  Eddy,  for  use,  etc. 
Opinion  filed  October  f^,  1901. 

Brokers— u?i6n  real  estate  broken*  is  entitled  to  commission.  If  a  ven- 
dor agrees  with  a  broker  to  pay  his  commission  in  proportionate 
amounts  as  the  balance  of  the  purchase  money  is  paid,  but  after 
paying-  a  portion  of  the  purchase  money  the  vendee  becomes  insol- 
vent and  the  vendor  forecloses  his  security,  bidding  the  full  amount 
due  him  and  executing  a  receipt  to  the  master  in  full  satisfaction 
of  the  debt  and  interest  due  him  under  the  decree,  he  is  liable,  un- 
der his  agreement,  to  pay  the  broker's  commission,  the  same  as  if 
the  vendee  had  continued  to  make  his  payments. 

Crane  v.  Eddy,  93  111.  App.  569,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henry  B.  Willis,  Judge, 
presiding". 

A.  J.  Hopkins,  P.  G.  Hanchett,  Fred  A.  Dolph,  and 
R.  B.  Scott,  for  appellant: 

An  agent  may  so  contract  as  to  make  his  compensa- 
tion dependent  upon  a  contingency,  and  to  recover  must 
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show  that  the  contingency  has  happened.  1  Am.  &  Eng*. 
Ency.  of  Law,  (2d  ed.)  1096;  Zerrohm  v.  Dittson,  117  Mass. 
553;  Worden  v.  Dodge^  4  Denio,  159. 

An  agent's  compensation  is  determined  exclusively  by 
the  agreement.  1  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1095; 
E<yyt  V.  Shipherd,  70  111.  309. 

This  instrument  was  payable  out  of  a  specific  fund, 
and  where  there  is  a  failure  of  the  specific  fund  there  can 
be  no  recovery.  Turner  v.  Railroad  Co.  95  111.  134;  Wick- 
er sham  V.  Beers,  20  111.  App.  247. 

"Purchase  money"  is  money  paid  for  the  land.  Kimble 
V.  Esworthy,  6  111.  App.  520;  Austin  v.  Underwood,  37  HI.  438. 

Where  purchase  money  is  the  consideration  of  one 
instrument  it  will  so  continue  in  any  other.  Kimble  v. 
Esworthy,  6  111.  App.  520. 

The  giving  of  the  mortgage  for  purchase  money  and 
the  giving  of  the  deed  were  one  transaction.  LeJindorf  v. 
Cope,  122  111.  333. 

At  law  the  title  did  not  pass  out  of  Crane,  hence  no 
sale  and  no  purchase  money  paid.  Seaman  v.  Bisbee,  163 
111.  91;  Barrett  v.  Hinckley,  124  id.  32;  Waughop  v.  Bartlett^ 
165  id.  130;  Esker  v.  Heffernan,  159  id.  38. 

Frank  6.  Plain,  for  appellee: 

A  contract  is  construed  most  strongly  against  the 
party  who  executes  it.  Chicago  Sugar  Boning  Co.  v.  Arm" 
ington,  67  111.  App.  538;  McCarty  v.  Howell,  24  111.  342. 

Where  the  terms  of  an  agreement  are  in  any  respect 
doubtful  or  uncertain,  and  the  parties  to  it  have  by  their 
own  conduct  placed  a  construction  upon  it  which  is  rea- 
sonable, such  construction  will  be  adopted  by  the  court. 
Hamilton  v.  Scully,  118  111.  192;  Work  v.  Welch,  160  id.  468; 
People  V.  Murphy,  119  id.  160. 

The  foreclosure  of  the  trust  deed,  and  the  purchase 
at  the  foreclosure  sale  by  Crane  of  the  property  there 
sold  at  a  price  equal  to  the  amount  of  his  claim,  with 
interest  and  costs,  is,  in  law,  payment  of  the  purchase 
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money  of  such  property,  carrying  with  it  the  duty  to  pay 
the  balance  still  unpaid  upon  the  instrument  sued  on  in 
this  case.  Davis  v.  Dale,  150  111.  239;  Hopkins  v.  Eemm^ 
159  id.  416;  DigJyy  v.  Building  Ass.  60  111.  App.  644;  Hood  v. 
Adums,  124  Mass.  481;  Babcock  v.  Loan  Ass,  67  Minn.  151; 
Koemer  v.  Gauss,  57  111.  App.  671. 

The  purchase  money  to  be  paid  for  or  the  debt  cre- 
ated by  the  purchase  of  the  farm  by  Jernberg  was  se- 
cured by  the  trust  deed  to  Curry.  This  trust  deed  secured 
the  debt,  and  not  the  note  or  bond,  or  other  evidence  of 
it.  When  the  trust  deed  was  foreclosed  and  the  property 
was  sold  by  the  master  to  Crane,  the  debt  created  by 
the  purchase  of  the  farm  by  Jernberg  was  paid  and  sat- 
isfied, and  in  contemplation  of  law  the  purchase  money 
for  the  farm  was  paid.  1  Jones  on  Mortgages,  (5th  ed.) 
sec.  924;  Wayman  v.Cochraney  35  111.  155;  Flower  v.  Elwood, 
66  id.  438;  Elliott  v.  Blair,  47  id.  342. 

A  debt  secured  by  mortgage  or  trust  deed  upon  land 
is  paid  and  discharged  when  the  holder  of  the  debt  be- 
comes invested  with  the  title  of  the  mortgaged  premises. 
Bank  v.  Reis,  186  111.  249;  Class  v.  Boppe,  23  N.  J.  Eq.  270. 

A  principal  who  agrees  that  his  agent  shall  receive 
a  percentage  of  money  or  commission  to  be  paid  upon  a 
contract  secured  through  such  agent  cannot  dispose  of 
his  own  right  to  receive  the  fund,  and  thus  deprive  the 
agent  of  the  reward  for  his  services.  Beed  v.  In^t^rance 
Co.  61  Pac.  Rep.  21. 

Per  Curiam:  In  deciding  this  case  on  appeal  from 
the  circuit  court  of  Kane  county  the  Appellate  Court 
rendered  the  following  opinion: 

"This  was  a  suit  by  Eddy  against  Crane  to  recover 
upon  an  instrument  dated  April  8, 1892,  signed  by  Crane, 
the  body  of  which  was  as  follows:  *Due  J.  W.  Eddy,  or 
order,  eight  hundred  fifty-four  dollars  and  twenty-four 
cents  as  his  commission  on  sale  of  my  farm  to  A.  Jem- 
berg.    The  same  to  be  paid  out  of  the  purchase  money  as 
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it  is  paid  to  me  on  the  various  payments,  in  proportionate 
amounts,  with  interest  at  six  per  cent  per  annum.'  A 
suitable  amended  declaration  was  filed,  the  general  issue 
was  pleaded,  and  there  was  a  stipulation  defendant  might 
prove  all  defenses  tnereunder.  A  jury  was  waived  and 
the  facts  were  agreed  upon.  The  court  rendered  judg- 
ment for  plaintiff  for  $817.42,  and  defendant  appeals. 

"Crane  owned  a  farm  and  Eddy  was  a  real  estate 
broker.  Prior  to  April  8, 1892,  Eddy  had  been  endeavor- 
ing to  sell  Crane  *s  farm,  and  on  that  day  he  negotiated  a 
sale  thereof  to  A.  Jernberg,  and  Crane  deeded  the  prem- 
ises to  Jernberg.  The  amount  of  cash  paid  down  is  not 
shown,  but  for  the  deferred  payments  Jernberg  executed 
five  notes  to  Crane  for  different  amounts,  aggregating 
110,377,  due  at  various  dates  from  December  31,  1892,  to 
May  10, 1896,  with  interest  at  six  per  cent  per  annum  be- 
fore and  seven  per  cent  after  maturity^  and  secured  said 
notes  by  a  trust  deed  on  the  land  to  J.  O.  Curry,  trustee. 
The  instrument  in  suit  evidences  the  agreement  of  Crane 
to  pay  Eddy  commissions  for  making  the  sale.  Jernberg 
paid  the  first  two  notes,  aggregating  $2306,  and  interest, 
and  Crane  released  portions  of  the  land  from  the  trust 
deed.  Jernberg  failed  to  pay  the  last  three  notes  when 
due,  but  became  insolvent.  Crane  and  Curry  filed  a  bill  to 
foreclose  the  trust  deed,  and  obtained  a  decree  finding 
due  Crane  on  said  notes  $9;i78.58,  and  directing  the  sale 
of  the  part  not  released.  Pursuant  to  that  decree  the 
master  in  chancery  advertised  for  sale  that  part  of  the 
farm  not  released,  and  at  that  sale  Crane  bid  in  the  prem- 
ises for  $9605.60,  being  the  amount  found  due  him  by  the 
decree  and  interest  thereon,  and  costs  and  solicitor's 
fees.  The  amount  due  Crane  at  the  time  of  that  sale  was 
$9230.85,  and  he  did  not  pay  that  sum  in  cash  to  the  mas- 
ter and  receive  it  back  from  the  master,  but,  instead,  ex- 
ecuted and  delivered  to  the  master  a  receipt  for  the  last 
named  sum,  in  satisfaction  of  the  debt  and  interest  due 
him  under  the  decree.     The  sale  was  confirmed.    When 
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Jernberg  paid  the  first  two  notes,  Crane  made  propor- 
tionate payments  to  Eddy  on  the  instrument  in  suit,  and 
they  were  endorsed  on  the  back  thereof,  the  total  of  four 
payments  so  endorsed  being  $307.02.  After  the  foreclos- 
ure sale  was  approved  Eddy  demanded  of  Crane  payment 
of  the  balance  of  the  sum  specified  in  said  instrunient, 
but  Crane  refused  to  pay. 

"If  any  one  else  had  bought  at  the  master's  sale  and 
paid  the  money  to  the  master,  and  the  master  had  paid 
Crane  the  full  amount  of  the  decree  in  cash,  it  is  clear 
that  Crane  would  then  have  become  liable  to  pay  Eddy 
the  balance  unpaid  upon  the  instrument  here  in  suit,  for 
the  reason'  that  he  would  thereby  have  collected  all  his 
purchase  money  in  one  of  the  ways  provided  for  when 
the  farm  was  sold.  If  Jernberg  or  any  other  person  en- 
titled had  redeemed  from  the  sale,  clearly  Crane  would 
have  been  liable  to  Eddy  for  the  balance  unpaid  upon 
this  instrument.  We  fail  to  see  why  the  fact  that  Crane 
chose  to  bid  for  the  farm  the  full  amount  of  the  purchase 
money  remaining  unpaid,  and  the  costs,  and  that  no  one 
raised  his  bid  and  no  one  redeemed  from  the  sale,  should 
produce  a  different  result  as  to  Crane's  liability  upon  the 
instrument  sued  upon.  Jernberg's  notes  and  the  purchase 
money  debt  they  evidenced  are  fully  paid,  satisfied  and 
discharged  by  the  decree  and  sale  to  Crane.  They  have 
been  satisfied  in  one  of  the  ways  Crane  and  Jemberg  con- 
tracted they  might  be  discharged. 

"Again,  there  is  no  claim  the  farm  is  not  worth  all 
Crane  bid  for  it.  Suppose  instead  of  bidding  the  full 
amount  due  himself  he  had  let  others  bid,  and  if  no  bid 
was  made  let  the  sale  be  continued  till  another  date.  It 
cannot  be  assumed  no  one  else  would  have  offered  a  bid. 
If  some  one  had  bid  a  thousand  dollars  less  and  the  sale 
had  been  effected,  then,  upon  Crane's  recovering  nearly 
the  entire  amount  due  him,  Eddy  would  be  entitled  to  a 
proportionate  amount  of  his  commissions,  leaving  a  small 
part,  only,  of  his  commissions  not  yet  due,  because  a 
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small  part  of  the  purchase  money  was  still  uncollected. 
Because  Crane  did  not  let  strangers  get  the  farm  at  some- 
thing less  than  the  full  amount  remaining  unpaid,  but  to 
protect  himself  bid  the  full  amount  and  no  one  caxed 
to  bid  more,  is  that  precaution  by  Crane  to  defeat  Eddy 
entirely?  To  state  the  proposition  seems 'to  us  to  show 
it  cannot  be  just. 

"There  is  another  consideration  arising  from  the  rec- 
ord before  us  which  appears  decisive  against  [Crane. 
When  Jernberg  paid  the  first  two  notes  Crane  caused  the 
trustee  to  release  part  of  the  lands  from  the  lien  of  the 
trust  deed.  It  is  not  shown  there  was  any  provision  in 
the  trust  deed  that  part  of  the  land  should  be  released 
when  part  payment  was  made,  nor  is  it  shown  that  Eddy 
consented  to  the  release.  All  the  land  was  security  for 
each  part  of  the  debt.  It  may  well  be  that  if  Crane  had 
not  released  part  of  it  the  entire  farm  would  have  sold  at 
master's  sale  to  a  stranger  for  the  full  amount  due  and 
Crane  would  have  received  ^payment  in  full  in  money. 
If  no  one  would  bid  for  the  unreleased  lands  more  than 
the  entire  amount  remaining  unpaid,  that  should  not  be 
permitted  to  injure  Eddy,  who  is  not  shown  to  be  respon- 
sible for  or  consenting  to  the  release.  We  are  of  opinion 
that  this  case  should  be  treated  the  same  as  if  any  other 
person  had  bid  and  paid  the  same  amount;  that  the  debt 
for  the  purchase  money  having  been  paid  and  discharged 
in  one  of  the  ways  provided  by  the  contract  between  the 
parties,  Eddy  is  entitled  to  his  pay." 

The  Appellate  Court,  in  allowing  the  appeal,  granted 
a  certificate  of  importance. 

After  a  careful  consideration  of  this  case  we  have 
arrived  at  the  same  conclusion  as  that  reached  by  the 
Appellate  Court,  and  are  satisfied  with  the  reasons  given 
in  the  opinion  of  that  court  for  the  affirmance  of  the  judg- 
ment of  the  circuit  court.  We  therefore  adopt  that  opin- 
ion as  the  opinion  of  this  court,  and  affirm  the  judgment. 

Judgment  qfflrmed. 


Digitized  by 


Google 


Od'OlJ  BOWERMAN  V,  Sessel.  651 

Abigail.  H.  Bowerman 

v. 

M.  Sessel,  Exr. 

Opinion  filed  October  £4, 1901. 

1.  Wills— lofeoZe  will  should  be  considered  in  determining  meaning  of 
particular  clause.  The  whole  will  and  all  of  its  parts  should  be  con- 
strued tog-ether  to  determine  the  true  meaning  of  a  clause  contain- 
ing a  particular  bequest. 

2.  Same — language  of  a  will  constrtied.  Under  a  will  giving  the 
homestead  and  household  goods  to  the  testator's  wife  for  life,  and 
providing  that  the  executor  shall  convert  all  property  into  an  in- 
terest-bearing fund,  the  interest  to  be  paid  to  the  wife,  and  if  it 
amounts  to  less  than  $50  a  month  resort  to  be  had  to  the  body  of 
the  fund,  the  homestead  and  household  goods  to  be  sold  after  the 
wife's  death  and  the  proceeds  put  at  interest,  and,  after  making- 
specific  bequests,  leaving  the  balance  of  the  estate  to  the  wife, 
"to  be  distributed  as  she  sees  fit  after  her  death,"  the  wife  takes 
the  homestead  and  household  goods  for  life,  with  the  right  of  sup- 
port from  the  fund,  as  provided  in  the  will,  and  with  the  right  to 
make  testamentary  disposition  of  any  balance  of  the  fund,  includ- 
ing the  proceeds  of  the  sale  of  the  homestead,  remaining  in  the 
hands  of  the  executor  after  he  has  paid  the  specific  bequests. 

Appeal  from  the  Circuit  Court  of  Macoupin  county; 
the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 

H.  R  BuDD,  (D.  E.  Keefe,  of  counsel,)  for  appellant. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  appellant,  formerly  the  wife  of  Peter  J.  Hendgen, 
deceased,  (now  the  wife  of  one  Bowerman,)  has  perfected 
this  appeal  from  a  decree  of  the  circuit  court  of  Macoupin 
county  construing  the  will  of  her  said  deceased  husband. 
The  will  is  as  follows: 

"I,  Peter  J.  Hendgen,  of  Bunker  Hill,  Macoupin  county, 
State  of  Illinois,  being  of  sound  health  and  body  and  of 
disposing  mind  and  memory,  yet  mindful  of  the  uncer- 
tainties of  life,  do  make  and  publish  this  my  last  will 
and  testament 
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"I  bequeath  to  my  wife,  Abigail  H.  Hendgen,  the  home- 
stead and  all  the  household  goods  in  it,  without  any 
exception,  the  above  properties  are  situated  in  the  town 
of  Bunker  Hill,  Macoupin  county.  111.,  during  her  natural 
life.  I  am  not  in  debt  at  present,  and  I  am  certain  I  will 
not  get  in  debt  I  want  my  administrator,  after  paying 
all  my  debts  and  expenses  of  administration,  to  put  all 
my  property,  real,  personal  and  mixed,  on  interest  on 
first-class  securities  or  real  estate,  and  to  pay  to  my  wife, 
Abigail  H.  Hendgen,  all  interest  coming  on  my  estate, 
and  should  the  interest  amount  to  less  than  $50  per 
month  then  be  taken  from  the  capital,  if  necessary.  And 
also  should  she  be  in  need  of  any  additional  amount  at 
any  time,  it  is  my  desire  that  she  shall  have  it,  providing 
the  administrator  is  satisfied  she  is  in  need  of  it.  It  is 
my  will  and  desire  that  in  no  event  shall  any  part  of  my 
estate  fall  in  the  hands  of  my  wife's  relations  or  my  own. 
After  my  wife's  death  I  want  the  homestead  and  house- 
hold goods  sold,  and  whatever  belongs  to  her  at  the  time 
of  her  death,  sold  without  exception  and  whatever  money 
received  therefrom  put  on  interest  same  as  before  men- 
tioned. I  bequeath  to  Phillipine  Burmester,  of  St.  Louis, 
Mo.,  daughter  of  John  Louis  Burmester,  of  St.  Louis,  Mo., 
one  thousand  ($1000)  dollars,  to  be  paid  to  her  when  she 
gets  eighteen  years  of  age,  including  the  interest  what 
may  have  accumulated  after  my  wife's  death.  I  also  be- 
queath to  John  Louis  Burmester  one  thousand  ($1000) 
dollars,  to  be  paid  after  my  wife's  death.  I  bequeath  to 
the  following  institutions,  as  follows:  Grerman  Protest- 
ants' Orphans'  Home  on  Easton  avenue,  about  ten  miles 
from  court  house,  St.  Louis,  one  thousand  ($1000)  dollars; 
the  House  of  the  Friendless,  (Old  Ladies'  Home,)  4431 
S.  Broadway,  St.  Louis,  one  thousand  ($1000)  dollars;  the 
Methodist  Orphans'  Home,  St.  Louis,  sit.  on  Maryland 
avenue,  one  thousand  ($1000)  dollars;  the  Evangelical 
Deaconess,  4117  West  Belle  place,  five  hundred  ($500)  dol- 
lars; the  Good  Samaritan  Hospital,  on  Jefferson  avenue, 
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five  hundred  ($500)  dollars;  the  Methodist  Deaconess 
Home  and  Hospital,  2719  Chestnut  street.  St.  Louis,  five 
hundred  ($500)  dollars;  the  Memorial  Home,  on  Grand 
avenue,  five  hundred  ($500)  dollars;  the  Bethesda  Old 
Ladies  Home,  917  Russell  avenue,  five  hundred  ($500)  dol- 
lars. All  of  the  above  institutions  are  located  in  the  city 
of  St.  Louis,  Mo.  My  life  insurance  I  want  to  be  paid  to 
my  wife,  Abigail  H.  Hendgen;  she  can  use  the  same  as 
she  sees  fit.  I  bequeath  all  balance  of  my  estate  to  my 
wife,  Abigail  H.  Hendgen,  to  distribute  as  she  sees  fit 
after  her  death.  I  hereby  appoint  my  friend,  Marcus 
Sessel,  of  Bunker  Hill,  Macoupin  county,  HI.,  and  my 
wife,  Abigail  H.  Hendgen,  my  executors  of  this  will." 

The  decree  construed  the  will  as  follows: 

IH^rst — Abigail  H.  Bowerman  (formerly  Hendgen)  takes 
the  homestead  described  in  said  will  during  the  term  of 
her  natural  life,  with  power  of  disposition  of  the  proceeds 
of  the  sale  thereof  after  her  death. 

Second — That  said  Abigail  H.  Bowerman  takes  the 
life  insurance  in  said  will  absolutely. 

Third — That  all  the  remainder  of  the  estate  of  Peter  J. 
Hendgen,  deceased,  is  by  said  last  will  devised  in  trust 
to  the  executor,  to  be  invested  in  and  by  the  provisions 
of  said  will.  All  the  interest  and  income  derived  there- 
from is  to  be  paid  to  the  said  Abigail  H.  Bowerman  dur- 
ing her  life,  with  power  in  her  of  disposition,  by  will  or 
otherwise,  of  all  of  the  property  belonging  to  said  estate 
except  the  bequests  to  the  defendants  herein  and  named 
in  said  will  to  take  effect  after  her  death;  and  if  said 
interest  or  income  amounts  to  less  than  $50  per  month, 
the  principal  of  said  estate  not  included  in  the  bequests 
must  contribute  first  to  make  this  sum,  and  second,  if 
found  necessary,  the  bequests  must  contribute. 

Fourth — The  payment  of  all  bequests  is  postponed 
until  after  the  death  of  the  said  defendant,  Abigail  H. 
Bowerman,  after  which  they  are  to  be  paid. 


Digitized  by 


Google 


654  BowERMAN  V.  Sessel.  [191 IIL 

The  testator  died  without  leaving  him  surviving  either 
child,  children  or  descendants  of  a  child  or  children.  The 
estate  consisted  of  notes,  bonds  and  other  securities, 
amounting-  in  value  to  about  $20,000,  and  a  house  and  lot, 
which  was  the  homestead  of  the  deceased,  of  the  value 
of  about  1800  to  $1000.  The  bequests  to  PhilHpine  Bur- 
mester,  John  Louis  Burmester  and  the  various  charitable 
institutions  aggregate  $7500,  and  that  all  funds  of  the 
estate  not  necessary  for  the  payment  of  such  legacies 
should  be  paid  to  the  widow  of  testator,  the  appellant. 

The  language  of  this  bequest  is  as  follows:  "I  be- 
queath all  the  balance  of  my  estate  to  my  wife,  Abigail 
H.  Hendgen,  to  distribute  as  she  sees  fit  after  her  death." 
The  argument  deals  with  the  bequest  as  standing  by 
itself,  and  the  insistence  is,  the  gift  to  the  appellant  is 
absolute,  and  cannot  be  cut  down  or  qualified  by  the 
concluding  words,  "to  distribute  as  she  sees  fit  after  her 
death."  The  circuit  court  construed  this  bequest  to  in- 
vest the  appellant,  not  with  absblute  title  to  the  prop- 
erty to  which  it  may  apply,  but  with  power  to  make 
disposition  thereof  by  will  or  otherwise,  to  take  effect 
after  her  death.  This  is  the  only  view  consistent  with 
the  general  plan  and  purpose  of  the  testator  as  disclosed 
by  tbe  whole  will.  The  rule  is,  the  whole  will  and  all 
of  its  parts  shall  be  construed  together  to  determine  the 
true  meaning  of  the  clause  which  contains  this  bequest 
to  appellant.  (2  Jarman  on  Wills, — 5th  Am.ed. —  p.  494; 
20  Am.  &  Eng.  Ency.  of  Law,  959,  note  1.)  When  all  of 
the  provisions  of  the  will  are  considered  together  three 
principal  purposes  are  disclosed:  First,  to  provide  a 
home  for  the  wife  and  for  her  support  and  maintenance 
during  her  lifetime;  second,  to  devote  so  much  of  the 
estate  as  should  remain  at  the  death  of  the  wife  to  the 
payment  of  the  legacies  and  bequests  specified  in  the 
will;  third,  to  empower  the  wife,  during  her  lifetime,  to 
direct,  by  will  or  other  legal  manner,  for  the  disposition, 
after  her  death,  of  any  balance  of  the  assets  of  the  estate 


Digitized  by 


Google 


Oct. '01.]  BowERMAN  V,  Sessel.  655 

which  might  remain  after  the  payment  of  such  legacies 
and  bequests.  To  accomplish  the  first  of  these  purposes 
the  testator  declared  by  his  will  his  wife  should  have 
the  "homestead  and  household  goods  in  it"  during  her 
natural  life,  and  in  addition  should  be  entitled  to  receive 
from  thelfexecutor  at  least  $50  per  month  during  her  nat- 
ural life,  and  also  any  additional  amount  which  she  might 
stand  in  need  of, — her  necessities  in  this  respect  to  be 
determined  by  the  executor.  In  order  to  provide  a  fund 
wherewith  to  enable  the  executor  to  make  such  provi- 
sions for  and  payments  to  the  wife,  the  testator  directed 
that  all  of  his  property,  real,  personal  or  mixed,  should 
be  converted  into  an  interest  or  income-producing  fund, 
and  that  the  monthly  allowance  provided  for  the  wife 
should  be  paid  out  of  such  income  or  out  of  the  corjms 
of  the  fund  should  the  income  thereof  prove  insufficient, 
this  fund  to  remain,  during  the  lifetime  of  the  wife,  in- 
tact in  the  hands  of  the  executor,  except  so  far  as  applied 
under  the  provisions  for  the  support,  maintenance  and 
comfort  of  the  wife.  The  provision  with  relation  to  the 
sale  of  the  property  of  the  testator  to  produce  this  fund 
is  broad  enough,  considered  as  standing  by  itself,  to  in- 
clude the  "homestead  and  household  goods"  in  the  prop- 
erty to  become  converted  into  an  income-producing  fund, 
but,  as  before  remarked,  this  clause  of  the  will  must  be 
considered  and  given  effect  in  connection  with  all  other 
provisions  or  clauses,  one  of  which  expressly  bequeaths 
to  the  wife  the  use  and  enjoyment  of  the  "homestead  and 
household  goods"  during  her  natural  life,  and  another  of 
which  directs  that  the  sale  of  the  homestead  and  house- 
hold goods  shall  be  made  after  the  death  of  the  wife. 
After  the  death  of  the  wife  the  proceeds  of  the  sale  of 
the  "homestead  and  household  goods"  would  fall  into  the 
general  fund  remaining  in  the  hands  of  the  executor 
which  arose  from  the  sale  of  the  other  property  of  the 
testator.  The  fund  so  remaining  in  the  hands  of  the  ex- 
ecutor at  the  death  of  the  wife,  swollen  by  the  proceeds 
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of  the  sale  of  the  homestead  and  household  goods,  the 
will  directs  shall  be  devoted,  so  far  as  necessary,  to  the 
payment  of  the  legacies  specified  in  the  will,  and  the 
balance  to  be  appropriated  to  such  persons  or  purposes 
as  the  wife  of  the  testator  shall  have  lawfully  directed, 
by  her  will  or  in  any  other  lawful  manner,  to  receive  it. 

What  has  been  said  not  only  answers  the  contention 
referred  to,  but  also  the  other  insistence  that  the  pro- 
ceeds of  the  sale  of  the  homestead  and  household  goods 
will  create  a  new  fund  which  will  have  its  inception 
after  the  other  general  fund  has  been  distributed,  and 
which  is  not  devised  or  bequeathed  to  any  one  nor  is  any 
provision  made  for  its  disposition  by  the  executor. 

Nor  are  counsel  correct  in  the  position  the  will  does 
not  contemplate  that  the  executor  will,  in  any  state  of 
events  after  the  death  of  the  wife,  hold  any  funds  in  his 
hands  for  any  period  of  time  longer  than  that  required 
to  pay  or  distribute  it  to  the  legatees  mentioned  in  the 
will.  The  bequest  to  Phillipine  Burmester  cannot  be 
paid  at  the  death  of  the  wife  unless  said  Phillipine  has 
then  arrived  at  the  age  of  eighteen  years.  Until  that 
period  occurs  the  executor  must  retain  that  portion  of 
the  fund  in  his  hands.  It  may  not  occur  for  some  time 
after  the  death  of  the  appellant. 

The  chancellor  correctly  refused  to  regard  the  provi- 
sions of  the  will  under  consideration  as  void,  and  gave 
the  proper  construction  to  the  instrument. 

The  decree  is  afarmed.  ^^^  ^^^^ 
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alleged  errors  not  urged  in  motion  for  new  trial  are  waived.  594 

ASSESSMENT  COMPANIES.-^ee  BENEFIT  SOCIETIES. 

ASSESSMENT  FOR  TAXATION.— See  TAXES. 

ASSIGNMENT. 

word  "claim**  construed,  as  used  in  a  deed  of  assignment. .  181 
assigned  mortgage  is  subject  to  equitable  defenses  existing 
between  the  original  parties,  but  not  to  latent  equities 

of  third  persons 249 

when  assignee  of  mortgage  is  protected  against  payments 
made  by  purchasers  of  the  property  to  the  mortgagee, 
believing  he  still  owned  the  mortgage 249 
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section  49  of  Chancery  act  does  not  prohibit  assignment  of 
trust  fund  created  by  third  party 598 

in  absence  of  restriction  in  will  creating  a  trust  fund  the 
cestui  gue  trust  may  assign  the  income,  or  part  of  it,  to  se- 
cure a  debt  owing  by  him 508 

ASSUMED  RISKS.— See  MASTER  AND  SERVANT. 

ATTACHMENT. 

effect  of  failure  of  writ  to  state  ground  of  attachment. . . .  246 

BANKRUPTCY. 

unpaid  alimony  is  not  such  a  debt  as  may  be  discharged  by 
an  order  in  bankruptcy  proceedings 416 

BANKS. 

banker  loaning  money  as  agent  for  customer  must  use  or- 
dinary care  common  to  bankers  to  guard  against  loaning 
to  insolvent  persons 382 

BARGAIN  AND  SALE.— See  SALES. 

BASTARDS.— See  ILLEGITIMATES. 

BENEFIT  SOCIETIES. 

beneficiary  has  ordinarily  no  vested  right  to  the  mortuary 
fund,  arising  from  the  certificate 365 

when  member's  power  of  appointment  by  will  is  a  vested 
right,  which  cannot  be  taken  away   365 

it  is  only  when  a  member  expressly  agrees  to  obey  future 
amendments  and  by-laws  that  he  is  bound  by  such  changes 
as  impair  the  obligations  of  his  contract 365 

what  does  not  amount  to  an  agreement  by  a  member  to  be 
bound  by  future  changes  in  laws 365 

admissibility  of  declarations  by  insured  on  question  of  mis- 
take in  making  out  benefit  certificate 478 

competency  of  insured's  declarations  on  question  of  mis- 
take in  benefit  certificate  does  not  depend  upon  whether 
beneficiary  named  was  present  when  they  were  made  . . .  478 

right  of  interested  parties  to  have  a  benefit  certificate  re- 
formed by  the  court 479 

BILLS  AND  NOTES. 

when  alteration  of  note  amounts  to  a  forgery 136 

subsequent  alteration  of  complete  note  discharges  maker 

from  liability 136 

note  for  **. . .  .hundred dollars"  is  not  necessarily  a  note  for 

one  hundred  dollars,  but  is  incomplete 136 
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BILLS  AND  'NOTES.— CorUinued.  PAGE. 

when  maker  is  liable  upon  raised  note 136 

mere  nefflig'ence  on  the  part  of  purchaser  of  a  note  does 
not  deprive  him  of  the  character  of  a  bona  fide  holder... .  136 

effect  of  alteration  of  marginal  figures  of  note 136 

if  note  is  not  preserved  for  inspection,  Supreme  Court  can 
'  not  say  whether  trial  court  erred  in  admitting  it,  with- 
out explanatory  proof  of  alleged  apparent  alterations..  133 
seller  of  orders  issued  to  him  for  services  does  not  impli- 
edly warrant  that  they  are  issued  by  authority  of  law, 
nor  that  they  are  worth  what  they  represent 186 

BILLS  OP  DISCOVERY. 

a  bill  of  discovery  in  aid  of  suit  at  law  need  not  aver  that 

the  evidence  is  known  only  to  the  defendant 566 

a  bill  of  discovery  calling  upon  the  defendant  to  convict 

himself  by  giving  information  to  be  used  against  him  in 

a  qui  tam  action  cannot  be  maintained 566 

section  137  of  Criminal  Code,  concerning  bills  of  discovery, 

construed 566 

BOARD  OF  EQUALIZATION. 

board  of  equalization  acts  as  an  original  assessor  of  the 
capital  stock  and  franchises  of  corporations 528 

duty  of  assessing  capital  stock  and  franchises  of  corpora- 
tions is  mandatory,  and  its  performance  may  be  enforced 
by  mandamv^  when  omitted  or  evaded 528 

when  fraud  ijy  board  of  equalization  in  assessing  capital 
stock  and  franchises  of  corporations  is  established 528 

rule  for  valuing  capital  stock  and  franchises 528 

board  of  equalization  has  power  to  assess  omitted  property, 
when  acting  as  an  original  assessor,  notwithstanding  the 
modification  of  section  276  of  Revenue  act  by  act  of  1898. .  528 

adjournment  of  board  of  equalization  pending  application 
for  mandamus  does  not  deprive  court  of  power  to  com- 
mand it  to  re-convene  and  assess  omitted  property 529 

BOARD  OF  HEALTH.— See  MEDICINE  AND  SURGERY. 

BONDS. 

executor's  bondsmen  are  not  liable  for  his  defaults  in  his 

capacity  as  trustee  or  individually 497 

a  mere  charge  by  an  executor  against  himself,  as  such,  does 

not  create  a  liability  against  his  bondsmen 497 

BREACH  OF  CONTRACT. 

to  authorize  termination  for  default,  the  default  need  not 
be  such  as  would  defeat  the  whole  purpose  of  contract. .  319 
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BROKERS.                                                                                         PAGE, 
when  real  estate  broker  is  entitled  to  commission 645 

BURDEN  OF  PROOF. 

in  an  action  on  life  policy  the  defendant  has  the  burden  of 
proving  the  falsity  of  statements  of  the  insured  which  it 
is  claimed  vitiate  the  policy 167 

conveyance  from  husband  to  wife  is  presumed  to  be  an  ad- 
vancement, and  the  burden  is  upon  the  grantor  to  prove 
the  contrary 401 

one  attached  for  contempt  in  failings  to  pay  alimony  has 
the  burden  of  proving^  that,  acting  in  good  faith,  he  has 
been  unable  to  comply  with  the  decree 416 

the  burden  of  proving  insanity  or  undue  influence  upon  the 
mind  of  a  grantor,  for  the  purpose  of  having  his  deed  set 
aside,  is  upon  the  party  making  the  allegations 450 

in  qiu)  warranto  the  burden  is  upon  the  respondents  to  prove 
the  legality  of  the  acts  complained  of 493 

CANALS. 

the  State  is  an  interested  party  in  suits  relating  to  the  Illi- 
nois and  Michigan  canal 326 

the  contract  of  December  21, 1899,  between  the  canal  com- 
missioners and  the  sanitary  district,  is  not  capable  of 
being  specifically  enforced 326 

CARRIERS.— See  RAILROADS. 

railroad  company  operating  its  own  line  is  liable  to  ship- 
pers for  its  own  or  its  servants'  negligence •. .    67 

when  contract  between  carriers  as  allied  lines  of  transpor- 
tation does  not  create  the  relation  of  agency 57 

carrier  receiving  freight  to  be  carried  beyond  its  own  line 
is  the  agent  of  the  owner  to  make  delivery  to  the  con- 
necting carrier 67 

carrier  acting  as  an  agent  for  another  carrier  in  handling 
shipments  is  liable  to  third  persons  for  acts  of  misfeas- 
ance on  the  part  of  its  own  employees 68 

when  mistake  in  billing  freight  is  an  act  of  misfeasance. .    68 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
Morse  v.  Paciflc  Bailway  Co  (ante^  p.  356,)  controls  the  case 
of  Morse  v.  Pacific  Baitvoay  Co 371 

CHANCERY.-^See  EQUITY. 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

COLLATERAL  ATTACK. 

administrator's  appointment  cannot  be  questioned  in  a  col- 
lateral proceeding 290 


Digitized  by  CjOOQIC 


664  INDEX.  DSl  DL 

COMMERCIAL  PAPER— See  BILLS  AND  NOTES. 

COMMISSIONS.                                                                               PAGE, 
when  real  estate  broker  is  entitled  to  commission 645 

COMMON  LAW  MARRIAGE.— See  MARRIAGE. 

CONSTITUTIONAL  LAW. 

the  act  creating  Branch  Appellate  Courts  is  constitutional.  272 

CONSTRUCTION. 

of  the  Medicine  and  Surgery  act  of  1899,  as  being  the  only 
one  on  the  subject  at  present  in  force 87 

of  the  Medicine  and  Surgery  act  of  1899,  as  not  empower- 
ing the  board  of  health  to  revoke  certificates  to  practice 
medicine  issued  prior  to  July  1, 1899 87 

intention  of  testatrix  must  be  gathered  from  the  language 
used,  in  the  light  of  attending  circumstances,  and  not 
from  the  testimony  of  a  subscribing  witness 100 

construction  which  would  render  will  inoperative  should  be 
avoided,  if  possible 100 

of  clause  of  will  devising  property  to  husband  of  testatrix, 
'*to  have  and  to  hold  unto  ^my'  or  our  son's,  his  heirs  and 
assigns  forever" 100 

of  instruction,  as  not  authorizing  a  recovery  on  dismissed 
counts  of  the  declaration 104 

of  word  "claim,"  as  used  in  a  deed  assigning  claims  and  in 
a  bond,  as  to  their  value 181 

of  provision  of  a  will,  as  creating  a  trust  which  is  not  de- 
feated by  the  fact  the  trustee  is  one  of  the  beneficiaries.  193 

statute  should  be  construed  so  as  to  give  effect  to  the  main 
intent,  even  though  some  particular  provisions  are  not 
construed  literally 257 

in  construing  a  statute  the  court  will  have  regard  to  exist- 
ing circumstances  or  contemporaneous  conditions 257 

of  section  18  of  Annexation  act,  preserving  dram-shop  or- 
dinances of  the  annexed  territory,  as  preserving  in  force 
all  ordinances  entitled  "Dram-shops" 257 

of  language  of  will,  as  to  when  persons  designated  as  "heirs- 
at-law"  do  not  take  per  stirpes 296 

section  88  of  Practice  act,  giving  right  of  appeal  to  the  Su- 
preme Court  if  State  is  interested,  was  not  repealed  by 
section  8  of  Appellate  Court  act  as  amended  in  1887 326 

of  section  70  of  Administration  act,  requiring  claims  to  be 
exhibited  within  two  years,  as  being  merely  a  limitation 
upon  right  to  participate  in  inventoried  assets 356 

of  act  of  June  14, 1887,  allowing  appeals  from  interlocutory 
orders,  as  applying  only  to  orders  entered  in  term  time..  389 
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CX^NSTRUCTION.—Cbnttnucd.  page. 

of  act  of  1899,  imposing  two  per  cent  tax  on  "gross  amount 
of  premiums  received"  by  foreign  insurance  companies,  as 
not  applying  to  premiums  refunded  on  canceled  policies.  410 

of  sections  2  and  3  of  the  Statute  of  Descent,  as  applying 
to  all  illegitimate  children 424 

of  section  2  of  Riot  act  of  1887,  as  making  county  liable  for 
subsistence  of  deputies  while  on  duty,  whether  they  pro- 
vide subsistence  at  their  own  homes  or  elsewhere 484 

of  section  276  of  old  Revenue  law  as  modified  by  the  Reve- 
nue act  of  1898,  as  not  depriving  State  Board  of  Equali- 
zation of  power  to  assess  omitted  property  when  acting 
as  original  assessor 528 

of  section  137  of  the  Criminal  Code,  concerning  bills  of  dis- 
covery, as  to  its  application 566 

rule  where  will  is  susceptible  of  two  constructions 574 

when  limitation  over  is  void  for  remoteness 674 

of  devise,  as  passing  a  base  or  determinable  fee 574 

of  section  49  of  Chancery  act,  as  not  prohibiting  assign- 
ment of  trust  fund  created  by  third  party 598 

whole  will  should  be  considered  in  determining  the  mean- 
ing of  words  used  in  a  particular  clause 651 

language  of  will  construed 651 

CONTEMPT. 

one  attached  for  contempt  in  not  paying  alimony  must 
prove  that,  acting  in  good  faith,  he  has  been  unable  to 
comply  with  the  terms  of  the  decree 416 

CONTRACTS. 

when  a  contract  between  carriers  as  allied  lines  of  trans- 
portation does  not  create  the  relation  of  agency 57 

whether  written  contract  creates  relation  of  agency  is  a 
question  of  law 58 

purchaser  of  mortgaged  property  is  not  personally  liable 
unless  there  is  a  contract,  express  or  implied,  to  pay  the 
mortgage  debt  or  some  part  thereof 107 

a  promise  to  pay  a  mortgage  debt  is  implied  if  amount  of 
encumbrance  is  included  in  the  purchase  price  and  the 
purchaser  retains  that  much  of  the  purchase  money. . . .  107 

an  implied  promise  to  pay  a  mortgage  debt  cannot  exist 
where  there  is  an  express  understanding  to  the  contrary 
and  a  distinct  refusal  by  the  purchaser  to  pay  it 107 

a  verbal  promise  to  pay  an  existing  mortgage  debt  as  part 
of  the  consideration  is  valid,  and  may  be  enforced  by  the 
grantor  or  the  holder  of  the  mortgage 161 

grantee  who,  as  part  of  the  consideration,  has  assumed  the 
mortgage  debt,  cannot  dispute  the  consideration  for  the 
mortgage 161 
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CONTRACTS.— Continued.  PAGE. 

an  indebtedness  to  be  secured  is  essential  to  the  existence 
of  a  mortgage,  or  there  must  be  some  obligation  to  pay 
money  or  perform  some  act  or  duty 205 

what  evidence  tends  to  show  that  quit-claim  deed  was  not 
intended  as  in  the  nature  of  a  mortgage 205 

to  authorize  termination,  default  need  not  be  such  as  to 
defeat  the  whole  purpose  of  the  contract 319 

right  to  specific  performance  of  contract  is  not  absolute, 
as  is  the  right  to  recover  damages  at  law 326 

a  contract  must  be  fair,  equal  and  just  to  entitle  party  to 
have  it  specifically  enforced  328 

specific  performance  will  not  be  decreed  if  there  is  an  ade- 
quate legal  remedy 326 

contract  of  December  21,  1899,  between  the  canal  commis- 
sioners and  the  sanitary  distr4.ct,  is  not  capable  of  being 
specifically  enforced 326 

it  is  only  when  member  of  benefit  society  expressly  agrees 
to  obey  future  changes  in  the  laws  that  he  is  bound  by 
changes  impairing  the  obligations  of  his  contract. 365 

what  does  not  amount  to  an  agreement  by  a  member  to  be 
bound  by  future  changes  in  the  laws 365 

in  absence  of  agreement  for  an  eight-hour  day  no  recovery 
can  be  had  for  overtime 484 

terms  of  a  reward  must  be  substantially  complied  with  by 
the  claimant 610 

what  not  a  compliance  with  terms  of  reward 610 

services  must  be  rendered  in  view  of  the  reward 610 

an  agreement  to  convey  right  of  way  to  railroad  company 
may  be  specifically  enforced  in  a  proper  case 633 

what  does  not  justify  a  refusal  to  perform  contract  to  con- 
vey right  of  way 633 

railroad  company  acquires  same  privileges  under  right  of 
way  contract  as  by  condemnation 633 

when  real  estate  broker  is  entitled  to  commission 645 

CONTRIBUTION. 

to  entitle  one  to  contribution  for  redemption  the  equities 

of  the  parties  must  be  equal 305 

when  judgment  creditor  is  not  entitled  to  contribution  for 
making  redemption 305 

CONVEYANCES.— See  DEEDS;  MORTGAGES. 

a  conveyance  is  binding  upon  the  grantor  although  it  was 
made  for  purpose  of  defrauding  creditors 401 

conveyance  from  husband  to  wife  is  presumed  to  be  an  ad- 
vancement, and  the  burden  is  upon  the  grantor  to  prove 
the  contrary 401 
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facts  under  which  it  is  proper  to  require  parties  claiming 

under  deed  to  prove  fairness  of  the  transaction 401 

what  evidence  is  sufficient  to  overcome  notary's  certificate 

of  acknowledg-ment 401 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS;  RAIL- 
ROADS. 

when  former  stockholder  is  not  liable  to  creditors  of  corpo- 
ration for  unpaid  balance  on  stock  subscription 128 

surrender  of  stock  to  company  is  in  effect  a  purchase  by  it.  128 

decree  finding  parties  to  be  stockholders  in  corporation  is 
not  res  judicata  as  to  their  status  as  stockholders,  in  a  sub- 
sequent suit  by  different  complainant 128 

beneficiary  named  in  benefit  certificate  has  ordinarily  no 
vested  right  to  the  mortuary  fund 3ft5 

when  power  of  appointment  by  will,  possessed  by  member 
of  benefit  society,  is  a  vested  right 365 

it  is  only  when  member  of  benefit  society  expressly  agrees 
to  obey  future  changes  in  the  laws  that  he  is  bound  by 
changes  impairing  the  obligations  of  his  contract 365 

what  does  not  amount  to  an  agreement  by  a  member  to  be 
bound  by  future  changes  in  the  laws 365 

the  two  per  cent  tax  imposed  by  act  of  1899  on  the  "gross 
amount  of  premiums  received"  by  foreign  insurance  com- 
panies does  not  apply  to  premiums  refunded 410 

the  board  of  equalization  acts  as  an  original  assessor  of 
the  capital  stock  and  franchises  of  corporations 528 

duty  of  assessing  capital  stock  and  franchises  of  corpora- 
tions is  mandatory,  and  its  performance  may  be  enforced 
by  mandamus  when  omitted  or  evaded 528 

when  fraud  by  board  of  equalization  in  assessing  capital 
stock  and  franchises  of  corporations  is  established 528 

rule  for  valuing  capital  stock  and  franchises  of  corpora- 
tions for  purposes  of  taxation 528 

COSTS. 

to  sustain  allowance  of  solicitors'  fees  as  costs  in  partition 
the  evidence  must  be  preserved  in  the  record,  either  by 
recitals  in  the  decree  or  by  certificate  of  evidence 461 

under  the  statute  concerning  apportioning  of  complain- 
ant's solicitor's  fee  in  partition,  the  good  and  substantial 
defense  referred  to  need  not  necessarily  be  successful . .  461 

COUNTIES. 

under  section  2  of  the  Mobs  and  Riots  act  of  1887  county  is 
liable  for  subsistence  of  deputies  while  on  duty,  whether 
they  provide  subsistence  at  their  own  homes  or  elsewhere.  484 
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COUNTIES.— OmttTiticd.                                                              page. 
eigfht-hour  day  law  does  not  apply  to  services  of  an  official 
character,  such  as  those  of  deputy  sheriffs  appointed  to 
preserve  the  peace  in  case  of  riot 484 

COURTS.— See  APPEALS  AND  ERRORS;  JURISDICTION. 

that  the  evidentiary  facts  in  a  case  are  ag'reed  upon  does 
not  excuse  the  Appellate  Court  from  findings  the  ultimate 
facts  in  its  Judgment  in  cases  required  by  Practice  act .    75 

the  facts  need  not  be  recited  in  Appellate  Court's  final  judg- 
ment if  the  ultimate  facts  have  been  agreed  upon 75 

if  will  disposes  of  a  fee,  an  appeal  from  an  order  of  the  cir- 
cuit court  refusing  probate  and  dismissing  the  petition 
lies  to  the  Supreme  Court,  as  a  freehold  is  involved 97 

act  creating  Branch  Appellate  Courts  is  constitutional. . .  272 

section  88  of  Practice  act,  giving  a  right  of  appeal  to  the 
Supreme  Court  if  State  is  interested,  was  not  repealed 
by  section  8  of  Appellate  Court  act  as  amended  in  1887. .  326 

when  State  court  may  properly  decline  to  delay  cause  until 
termination  of  another  suit  in  Federal  court 424 

CREDITORS.-^ee  DEBTOR  AND  CREDITOR. 

CREDITORS'  BILLS. 

when  trust  fund  cannot  be  reached  by  creditor's  bill 598 

when  priority  in  filing  cross-bill  does  not  secure  preference.  598 

CRIMINAL  LAW. 

objection  that  grand  jury  was  irregularly  constituted  is  not 
preserved  for  review,  on  appeal,  by  motion  to  quash  in- 
dictment because  "it  is  wholly  insufficient  in  law" 272 

accused  cannot  complain,  on  appeal,  that  judgment  merely 
commits  him  to  county  jail  till  his  fine  is  satisfied  at  rate 
provided  instead  of  requiring  him  to  work  out  such  fine..  272 

false  representation  by  partner  as  to  firm's  financial  stand- 
ing is  within  section  97  oi  the  Criminal  Code 272 

party  may  be  imprisoned  to  satisfy  fine  after  serving  the 
term  fixed  for  punishment. 272 

a  bill  of  discovery  calling  upon  the  defendant  to  convict 
himself  by  giving  information  to  be  used  against  him  in 
qui  tarn  action  under  penal  statute  cannot  be  maintained.  566 

section  137  of  Criminal  Code,  concerning  bills  of  discovery, 
construed 566 

CROSS-BILL. 

guardian  ad  litem  of  insane  defendant  in  separate  mainte- 
nance may  maintain  a  cross-bill  to  annul  the  marriage 
on  ground  of  his  ward's  mental  incapacity 280 
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it  is  competent  for  the  court,  in  separate  maintenance,  to 
entertain  a  cross-bill  to  annul  the  marriage 280 

when  cross-bill  is  unnecessary,  in  foreclosure,  to  enable 
the  court  to  determine  the  priority  of  liens  and  order 
distribution  of  proceeds 553 

CROSS-EXAMINATION.— See  TRIAL. 

DEBTOR  AND  CREDITOR. 

redemption  by  judgement  creditor  passes  title  to  the  judge- 
ment debtor's  property  only,  even  though  the  mortgage 
covers  other  lots  belonging  to  other  parties 305 

when  judgment  creditor  is  not  entitled  to  contribution  for 
making  redemption 305 

in  absence  of  restriction  in  a  will  creating  trust  fund,  the 
cestui  que  trust  may  assign  the  income,  or  part  of  it,  to  se- 
cure a  debt  owing  by  him 598 

when  trust  fund  cannot  be  reached  by  creditor's  bill 598 

when  priority  in  filing  cross-bill  does  not  secure  preference.  598 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

facts  under  which  bill  to  cancel  deed  is  properly  dismissed.    79 

what  evidence  tends  to  show  that  a  quit-claim  deed  was 
not  intended  as  in  the  nature  of  a  mortgage 205 

applications  to  cancel  deeds  are  subject  to  the  maxim  he 
who  seeks  equity  must  do  equity 215 

when  deed  should  not  be  canceled  without  requiring  com- 
plainant to  refund  consideration 215 

conveyance  is  binding  upon  the  grantor  although  made  for 
the  purpose  of  defrauding  creditors 401 

conveyance  from  husband  to  wife  is  presumed  to  be  an  ad- 
vancement, and  the  burden  is  upon  the  gfrantor  to  prove 
the  contrary 401 

facts  under  which  it  is  proper  to  require  parties  claiming 
under  deed  to  show  fairness  of  transaction 401 

what  will  overcome  notary's  certificate  of  acknowledgment.  401 

the  burden  of  proving  insanity  or  undue  influence  upon  the 
mind  of  a  grantor,  for  the  purpose  of  having  his  deed  set 
aside,  is  upon  the  party  making  the  allegations 450 

DEMAND. 

where  the  duty  sought  to  be  enforced  by  mandamus  is  of  a 
public  nature,  imposed  by  law,  there  is  no  necessity  for 
a  specific  demand  and  refusal 529 

DEPOSITIONS. 

proper  method  of  objecting  to  testimony  in  deposition. ...    68 
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DEPUTY  SHERIFFS.— See  SHERIFFS. 

DESCENT.  PAGE, 

when  fee  in  trust  property  descends  as  intestate  estate. . .  193 

DISCOVERY.— See  BILLS  OF  DISCOVERY. 

DISTRACTED  PERSONS.— See  INSANE  PERSONS. 

DIVORCE. 

it  is  competent  for  the  court  in  a  separate  maintenance  pro- 
ceeding" to  entertain  a  cross-bill  to  annul  the  marriage..  280 

when  marriage  is  void  ab  initio 280 

one  attached  for  contempt  in  failing  to  pay  alimony  has 
the  burden  of  proving  that,  acting  in  good  faith,  he  has 
been  unable  to  comply  with  the  decree 416 

unpaid  alimony  is  not  such  a  debt  as  may  be  discharged  by 
an  order  in  bankruptcy  proceedings 416 

DRAINAGE. 

the  contract  of  December  21, 1899,  between  the  canal  com- 
missioners and  the  sanitary  district,  is  not  capable  of 
being  specifically  enforced 326 

party  voluntarily  connecting  with  drainage  ditch  subjects 
only  his  own  land  to  being  taken  into  the  district 623 

DRAM-SHOPS. 

section  18  of  Annexation  act,  preserving  dram-shop  ordi- 
nances of  annexed  territory,  construed  as  preserving  all 
ordinances  entitled  "Dram-shops" 257 

section  18  of  Annexation  act  preserves  in  full  force  all  of 
the  Hyde  Park  liquor  ordinances  in  force  at  the  time  the 
village  of  Hyde  Park  was  annexed  to  Chicago 257 

ELEVATORS. 

when  owner  of  building  is  not  liable  for  death  of  a  servant 
caused  by  falling  down  open  elevator  shaft 226 

master's  liability  concerning  elevator  shaft  is  entirely  dif- 
ferent from  that  concerning  a  mine  shaft 226 

EQUITY. 

facts  under  which  bill  to  cancel  deed  is  properly  dismissed.    79 

equity  has  no  jurisdiction  to  enjoin  collection  of  tax  upon 
grounds  which  might  properly  have  been  made  the  basis 
of  a  proceeding  at  law  by  mandamus 84 

applications  to  cancel  deeds  are  subject  to  the  maxim  he 
who  seeks  equity  must  do  equity 215 

when  deed  should  not  be  canceled  without  requiring  com- 
plainant to  refund  consideration. 215 

right  to  specific  performance  of  a  contract  is  not  absolute, 
as  is  the  right  to  recover  damages  at  law 328 
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EQUITY, --Continued.  page. 

contract  must  be  fair,  equal  and  just  to  warrant  its  specific 
enforcement  by  a  court  of  equity 326 

specific  performance  will  not  be  decreed  if  there  is  an  ade- 
quate remedy  at  law 326 

when  the  collection  of  tax  will  not  be  enjoined  because  of 
clerical  error  in  name  of  the  corporation  taxed 351 

a  court  of  equity  may  control  manner  of  performing*  public 
work  while  it  is  in  progress,  in  order  to  prevent  any  sub- 
stantial departure  from  the  terms  of  the  ordinance 374 

honest  fulfiUm-ent  of  public  contract  may  be  enforced,  but 
it  must  be  by  a  direct  proceeding 375 

equity  will  not  compound  interest  on  a  trust  fund  except  in 
cases  of  gross  delinquency 391 

equity  may  take  jurisdiction  to  avoid  multiplicity  of  suits.  410 

when  cross-bill  is  unnecessary,  in  foreclosure,  to  enable  the 
court  to  determine  priority  of  liens  and  order  distribu- 
tion of  proceeds 553 

failure  of  foreclosure  decree  to  specify  time  for  payment 
of  amount  due  is  not  reversible  error . .   . .  - 563 

bill  of  discovery  in  aid  of  a  suit  at  law  need  not  allege  that 
the  evidence  desired  is  known  only  to  the  defendant  . . .  566 

a  bill  of  discovery  calling  upon  the  defendant  to  convict 
himself  by  giving  information  to  be  used  against  him  in 
qui  tarn  action  under  penal  statute  cannot  be  maintained.  566 

section  137  of  Criminal  Code,  concerning  bills  of  discovery, 
construed 566 

when  trust  fund  cannot  be  reached  by  creditor's  bill  ...    .  598 

when  priority  in  filing  cross-bill  does  not  secure  preference.  598 

agreement  to  convey  right  of  way  to  a  railroad  company 
may  be  specifically  enforced  in  a  proper  case 633 

what  does  not  justify  refusal  to  perform  contract  to  con- 
vey right  of  way 633 

ERROR.— See  APPEALS  AND  ERRORS. 

ESTOPPEL. 

grantee  who,  as  part  of  the  consideration,  has  assumed  the 
mortgage  debt,  cannot  dispute  the  consideration  for  the 
mortgage 161 

party  cannot  avail  of  error  in  his  own  favor 272 

EVIDENCE. 

proper  method  of  objecting  to  testimony  in  deposition. . .      58 
facts  under  which  bill  to  cancel  deed  is  properly  dismissed.    79 
in  an  action  on  life  policy  the  defendant  has  the  burden  of 
proving  the  falsity  of  statements  of  the  insured  which  it 
is  claimed  vitiate  the  policy 167 
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EVIDENCE.— Omttnued.  page. 

what  not  a  circumstance  to  excite  inquiry  as  to  the  valid- 
ity of  a  record  release  of  trust  deed 175 

when  abstract  of  title  is  admissible 175 

what  evidence  tends  to  show  that  a  quit-claim  deed  was  not 
intended  as  in  the  nature  of  a  mortgfagfe 205 

what  evidence  tends  to  establish  case  against  street  rail- 
way company  for  backing  car  against  a  wagon  in  which 
plaintifif  was  crossing  track 241 

facts  under  which  owner  of  building  is  not  liable  for  a  ser- 
vant's death  caused  by  falling  down  open  elevator  shaft.  226 

what  facts  immaterial  to  servant's  right  of  recovery 236 

when  photograph  is  properly  denied  admission 340 

when  evidence  of  insufficient  light  for  work  is  admissible 
on  question  of  due  care  by  plaintiff 340 

conveyance  from  husband  to  wife  is  presumed  to  be  an  ad- 
vancement, and  the  burden  is  on  the  grantor  to  prove  the 
contrary 401 

facts  under  which  it  is  proper  to  require  parties  claiming 
under  deed  to  prove  fairness  of  transaction 401 

what  sufficient  to  overcome  notary's  certificate 401 

one  attached  for  contempt  in  failing  to  pay  alimony  has 
the  burden  of  proving  that,  acting  in  good  faith,  he  has 
been  unable  to  comply  with  the  decree 416 

when  presumption  that  the  husband  is  the  father  of  wife's 
children  cannot  prevail 424 

what  facts  show  a  valid  common  law  marriage 424 

an  originally  meretricious  relation  may  be  shown  to  have 
become  matrimonial 424 

the  burden  of  proving  insanity  or  undue  influence  upon  the 
mind  of  a  grantor,  for  the  purpose  of  having  his  deed  set 
aside,  is  upon  the  party  making  the  allegations 450 

when  defendant  in  a  partition  suit  by  heirs  against  their 
ancestor's  wife  may  testify  under  the  third  exception  to 
section  2  of  the  Evidence  act 450 

right  of  defendant  to  cross-examine  complainant's  witness 
to  show  ill-will  or  hostile  feeling 453 

admissibility  of  declarations  by  insured  on  question  of  mis- 
take in  making  out  benefit  certificate 478 

competency  of  insured's  declarations  on  question  of  mis- 
take in  benefit  certificate  does  not  depend  upon  whether 
beneficiary  named  was  present  when  they  were  made ....  478 

what  tends  to  show  wantonness  in  management  of  train. . .  489 

in  quovoarranto  the  burden  is  upon  the  respondents  to  prove 
the  legality  of  the  acts  complained  of 403 

when  a  fraud  by  board  of  equalization  in  assessing  capital 
stock  and  franchises  of  corporations  is  established 528 
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EVIDENCE.— Omttnited.  PAGE. 

the  fact  that  advancements  were  made,  and  the  amounts 
thereof,  must  be  established  by  extrinsic  evidence,  if  the 
will  leaves  those  matters  uncertain 628 

when  declarations  by  testator  concerning  advancements 
to  his  son  are  inadmissible 628 

when  no  presumption  can  arise  that  a  son  destroyed  evi- 
dence of  advancements  by  his  father 628 

EXECUTORS  AND   ADMINISTRATORS.— See    ADMINISTRA- 
TION. 

what  does  not  justify  administrator's  refusal  to  pay  over 
funds  to  his  successor 290 

administrator's  appointment  cannot  be  attacked  in  a  col- 
lateral proceeding 290 

when  executors  of  trustee  are  chargeable  with  interest  for 
withholding  trust  fund 391 

executor's  bondsmen  are  not  liable  for  his  defaults  in  the 
capacity  of  trustee  or  individually 497 

when  proceeds  of  insurance  certificate  are  received  by  ex- 
ecutor, under  the  will,  as  trustee 497 

mere  charge  by  an  executor  against  himself,  as  such,  does 
not  create  a  liability  against  his  bondsmen 497 

FALSE  REPRESENTATION. 

false  representation  by  partner  as  to  firm's  financial  stand- 
ing is  within  section  97  of  Criminal  Code 272 

FARM  DRAINAGE. 

party  voluntarily  connecting  with  drainage  ditch  subjects 
only  his  own  land  to  being  taken  into  the  district. 623 

FEES  AND  SALARIES. 

the  legal  right  to  an  office  carries  with  it  the  right  to  the 
salary  or  emoluments  of  the  office 516 

FELLOW-SERVANTS. 

rule  where  foreman  is  temporarily  acting  as  a  co-laborer 
with  servant  at  time  of  latter's  injury 236 

FINES. 

accused  cannot  complain,  on  appeal,  that  judgment  merely 
commits  him  to  county  jail  until  his  fine  is  satisfied  at 
the  rate  provided,  instead  of  requiring  him  to  work  it  out .  272 

judgment  of  conviction  may  provide  that  accused  be  im- 
prisoned to  satisfy  fine  after  serving  the  term  fixed  for 
punishment 272 

191-48 
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FOREIGN  CORPORATIONS.                                                       PAGE. 
the  two  per.cent  tax  imposed  by  the  act  of  1899  on  "gross 
amount  of  premiums  received"  by  foreign  insurance  com- 
panies does  not  apply  to  premiums  refunded 410 

FORGERY. 

when  alteration  of  note  amounts  to  a  f orfsfery 136 

subsequent  alteration  of  complete  note  discharges  maker 

from  liability 136 

when  maker  is  liable  upon  raised  note 136 

note  for  ** hundred  dollars"  is  not  a  note  for  one  hun- 
dred dollars,  but  is  incomplete 136 

effect  of  alteration  of  marginal  figures  of  note 136 

FORMER  CASES. 

Yocam  v.  Smith,  63  III.  321,  distinguished,  as  to  when  note  is 
not  complete  so  as  to  excuse  maker  from  liability  upon 
its  alteration 136 

FRATERNAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

FRAUD. 

conveyance  is  binding  upon  the  grantor  though  made  for 

the  purpose  of  defrauding  creditors 401 

an  assessment  of  property  for  taxation  may  be  impeached 

where  it  has  fraudulently  been  made  too  low 528 

where  fraud  by  board  of  equalization  in  assessing  capital 

stock  and  franchises  of  corporations  is  established 528 

FREEHOLD. 

if  a  will  disposes  of  a  fee,  an  appeal  from  an  order  of  the 
circuit  court  refusing  probate  and  dismissing  the  peti- 
tion lies  to  the  Supreme  Court,  as  a  freehold  is  involved.    97 

GRAND  JURY. 

an  objection  that  grand  jury  was  irregularly  constituted  is 
not  preserved  for  review,  on  appeal,  by  motion  to  quash 
indictment  because  "it  is  wholly  insufficient  in  law" 272 

GRANTOR  AND  GRANTEE.— See  DEEDS. 

HUSBAND  AND  WIFE. 

when  marriage  is  void  ab  initio 280 

it  is  competent  for  the  court,  in  separate  maintenance,  to 

entertain  a  cross-bill  to  annul  the  marriage 280 

a  conveyance  from  husband  to  wife  is  presumed  to  be  an 
advancement,  and  the  burden  is  on  the  grantor  to  prove 
the  contrary 401 
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HUSBAND  AND  WIFR.— Continued.  page. 

a  conveyance  from  husband  to  wife  is  binding  on  grantor 

though  made  for  purpose  of  defrauding  creditors 401 

unpaid  alimony  is  not  such  a  debt  as  may  be  discharged  by 

an  order  in  bankruptcy  proceedings 416 

when  presumption  that  the  husband  is  the  father  of  wife's 

children  cannot  prevail 424 

an  originally  meretricious  relation  may  be  shown  to  have 

become  matrimonial 424 

what  evidence  shows  a  valid  common  law  marriage 424 

ILLEGITIMATES. 

when  the  presumption  that  husband  is  the  father  of  wife's 

children  cannot  prevail 424 

sections  2  and  3  of  the  Statute  of  Descent,  respecting  ille- 
gitimate children,  applies  to  all  illegitimate  children. . .  424 
when  valid  common  law  marriage  is  established 424 

IMPLIED  PROMISES.— See  CONTRACTS. 

IMPROVEMENTS.— See  PUBLIC  IMPROVEMENTS. 

INFANTS.— See  MINORS. 

INJUNCTION. 

equity  has  no  jurisdiction  to  enjoin  collection  of  tax  upon 
grounds  which  might  properly  have  been  made  the  basis 
of  a  proceeding  at  law  by  mandamuft 84 

when  collection  of  a  tax  will  not  be  enjoined  because  of  a 
clerical  error  in  name  of  the  corporation  taxed 351 

INSANE  PERSONS. 

guardian  ad  lUem  of  insane  defendant  in  separate  mainte- 
nance may  maintain  a  cross-bill  to  annul  the  marriage 
for  mental  incapacity  of  his  ward 280 

when  court  has  jurisdiction  to  determine  issue  as  to  sanity 
of  defendant  to  separate  maintenance  suit 280 

marriage  of  insane  person  is  void  ab  initio 280 

INSTRUCTIONS. 

statement  in  instructions  as  to  what  was  charged  in  dis- 
missed counts  is  surplusage,  and  is  not  reversible  error 
if  instructions  clearly  state  such  counts  were  dismissed. .  104 

when  instruction  does  not  authorize  recoveny  on  dismissed 
counts  of  the  declaration 104 

instructions  should  be  clear  and  be  applicable  to  evidence.  117 

instructions  which  leave  the  questions  of  implied  knowl- 
edge and  authority  to  the  jury  are  erroneous • . . .  137 
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INSTRUCTIONS.— Oonttnucd.  PAGE. 

when  instruction  upon  the  subject  of  the  credibility  of  a 
witness  is  not  improper IW 

peremptory  instruction  asked  as  one  of  the  series  submit- 
ting the  case  to  the  jury  comes  too  late 241 

INSURANCE. 

in  an  action  on  life  policy  the  defendant  has  the  burden  of 
proving  the  falsity  of  statements  of  the  insured  which  it 
is  claimed  vitiate  the  policy 167 

agent's  knowledge  of  the  falsity  of  answers  by  the  insured 
to  questions  contained  in  his  application  will  permit  a  re- 
covery on  the  policy 167 

the  two  per  cent  tax  imposed  by  act  of  1899  on  the  "gross 
amount  of  premiums  received"  by  foreign  companies  does 
not  apply  to  premiums  refunded 410 

INTEREST. 

when  trustee  is  not  chargeable  with  interest 391 

when  mingling  of  trust  funds  with  trustee's  private  funds 

does  not  create  liability  for  interest 391 

when  executors  of  a  trustee  are  chargeable  with  interest 

for  withholding  the  trust  fund .* 391 

equity  will  not  compound  interest  on  a  trust  fund  except 

in  cases  of  gross  delinquency 391 

INTOXICATING  LIQUORS. 

section  18  of  Annexation  act,  preserving  dram-shop  ordi- 
nances of  annexed  territory,  construed  as  preserving  all 
ordinances  entitled  "Dram-shops." 257 

section  18  of  Annexation  act  preserves  in  full  force  all  of 
the  Hyde  Park  liquor  ordinances  in  force  at  the  time  the 
village  of  Hyde  Park  was  annexed  to  Chicago 257 

JUDGMENTS  AND  DECREES. 

decree  finding  parties  to  be  stockholders  in  a  corporation 
is  not  res  judicata  as  to  their  status  as  stockholders,  in  a 
subsequent  suit  by  a  difiPerent  complainant 128 

a  judgment  of  conviction  may  provide  that  accused  be  im- 
prisoned to  satisfy  fine  after  serving  the  term  fixed  for 
punishment 272 

accused  cannot  complain,  on  appeal,  that  judgment  merely 
commits  him  to  county  jail  until  his  fine  is  satisfied  at 
rate  provided,  instead  of  requiring  him  to  work  it  out. . .  272 

when  decree  allowing  a  claim  against  an  estate  cannot  be 
against  inventoried  assets 3.'i6 

failure  of  foreclosure  decree  to  specify  time  for  payment 
of  amount  due  is  not  reversible  error. 553 
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JUDICIAL  SALES.— See  SALES.                                              .page. 
purchaser  at  judicial  sale  is  chargeable  with  notice  of  such 
material  facts  as  are  disclosed  by  the  record 305 

JURISDICTION. 

equity  has  no  jurisdiction  to  enjoin  collection  of  tax  upon 
g'rounds  which  mig'ht  properly  have  been  made  the  basis 
of  a  proceeding  at  law  by  mandamus, 84 

if  will  disposes  of  a  fee,  an  appeal  from  an  order  of  the  cir- 
cuit court  refusing  probate  and  dismissing  the  petition 
lies  to  the  Supreme  Court,  as  a  freehold  is  involved 97 

ground  of  equity  jurisdiction  to  cancel  deed 215 

when  court  has  jurisdiction  to  determine  issue  as  to  sanity 
of  defendant  to  separate  maintenance  suit 280 

in  separate  maintenance,  court  may  entertain  cross-bill  to 
annul  the  marriage 260 

appeal  lies  to  Supreme  Court  if  State  is  interested,  not- 
withstanding the  provisions  of  section  8  of  the  Appellate 
Court  act  as  amended  in  1887 326 

rule  as  to  amount  involved  in  mechanic's  lien  appeal 372 

equity  may  take  jurisdiction  to  avoid  multiplicity  of  suits.  410 

when  State  court  may  properly  decline  to  delay  the  cause 
until  termination  of  suit  in  Federal  court 424 

amount  involved  on  appeal  is  the  amount  to  be  disposed  of 
by  the  judgment  or  decree,  and  not  the  amount  affected 
by  the  error  assigned, 478 

allegation  of  counsel  that  a  constitutional  question  is  in- 
volved does  not  confer  jurisdiction  on  Supreme  Court. . .  524 

when  construction  of  constitution  is  not  involved 524 

JURY.— See  LAW  AND  FACT. 

what  a  proper  examination  of  jurors  upon  their  voir  dire  . .  340 

LABOR.— See  WORK  AND  LABOR. 

LAW  AND  FACT. 

whether  a  written  contract  creates  the  relation  of  princi- 
pal and  agent  between  the  parties  is  a  question  of  law. .    58 

that  the  evidentiary  facts  in  a  case  are  agreed  upon  does 
not  excuse  the  Appellate  Court  from  reciting  the  ulti- 
mate facts  in  its  judgment,  as  required  by  Practice  act.    75 

facts  need  not  be  recited  in  Appellate  Court's  judgment  if 
the  ultimate  facts  have  been  agreed  upon 75 

implied  knowledge  and  implied  authority  are  questions  of 
law,  and  instructions  which  leave  them  to  be  determined 
by  the  jury  are  erroneous 137 

whether  servant  assumed  risk  becomes  a  question  of  law 
if  all  reasonable  minds  would  draw  the  same  conclusion 
from  the  evidence 226 
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LAW  AND  FACT— Continued.  page. 

in  actions  for  neglig'ence,  if  reasonable  minds  might  draw 
different  conclusions  from  the  evidence  the  court  should 
not  take  the  case  from  the  jury 236 

whether  danger  was  so  imminent  that  an  ordinarily  pru- 
dent man  would  not  have  incurred  it  is  a  question  of  fact 
for  the  jury 236 

whether  master  was  negligent  in  not  furnishing  sufficient 
help  is  ordinarily  a  question  of  fact  for  the  jury. ........  439 

LICENSE.— See  DRAM-SHOPS. 

LIENS.— See  MECHANICS'  LIENS;  MORTGAGES. 

LIMITATIONS. 

omission  of  allegation,  in  action  for  death,  that  deceased 
left  a  surviving  husband  or  wife  or  next  of  kin,  cannot 
be  supplied  by  amendment  two  years  after  the  injury.. . .  94 
section  70  of  the  Administration  act,  requiring  claims  to  be 
exhibited  within  two  years,  as  being  merely  a  limitation 
upon  right  to  participate  in  inventoried  assets 356 

LODGES.— See  BENEFIT  SOCIETIES. 

LUNATICS.— See  INSANE  PERSONS. 

MANDAMUS. 

duty  of  board  of  equalization  to  assess  capital  stock  and 
franchises  of  corporations  may  be  enforced  by  mandamus 
when  omitted  or  evaded 528 

adjournment  of  board  of  equalization  pending  application 
for  mandamus  does  not  deprive  court  of  power  to  com- 
mand it  to  re-convene  and  assess  omitted  property 529 

where  the  duty  sought  to  be  enforced  by  mandamus  is  of  a 
public  nature,  imposed  by  law,  there  is  no  necessity  for 
a  specific  demand  and  refusal 529 

on  affirming  judgment  awarding  mandamus,  Supreme  Court 
need  not  fix  date  of  return  of  writ 529 

MARRIAGE. 

it  is  competent  for  the  court,  in  a  separate  maintenance 

proceeding,  to  entertain  a  cross-bill  to  annul  marriage. .  280 

when  marriage  is  void  ab  initio 280 

when  presumption  that  the  husband  is  the  father  of  wife's 

children  does  not  prevail 424 

statute  respecting  illegitimates  applies  to  all  illegitimate 

children,  even  to  those  born  of  parents  living  in  a  state 

of  adultery 424 
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an  origfinally  meretricious  relation  may  be  shown  to  have 

become  matrimonial 424 

what  evidence  sufficient  to  show  common  law  marriage. . .  42i 

MASTER  AND  SERVANT. 

duty  of  using  reasonable  care  to  keep  machinery  and  ap- 
pliances in  order  is  the  duty  of  "inspection,"  which  rests 
upon  the  master  and  not  the  servant 117 

although  not  required  to  "inspect"  appliances,  servant  is 
bound  to  take  notice  of  open  defects 117 

elements  necessary  to  authorize  recovery  by  a  servant  for 
injury  received  from  defective  appliance 117 

servant  assumes  the  risk  of  obvious  dangers 226 

when  owner  of  building  is  not  liable  for  death  of  servant 
caused  by  falling  down  open  elevator  shaft 226 

whether  servant  assumed  risk  becomes  a  question  of  law 
if  all  reasonable  minds  would  draw  the  same  conclusion 
from  the  evidence 226 

master's  liability  concerning  elevator  shaft  is  entirely  dif; 
f erent  from  that  concerning  a  mine  shaft 226 

servant  is  not  bound  to  disobey  foreman  unless  the  danger 
is  so  imminent  that  a  man  of  ordinary  prudence  would 
not  incur  it 236 

whether  danger  is  so  imminent  that  an  ordinarily  prudent 
man  would  not  incur  it  is  a  question  of  fact  for  the  jury.  236 

what  facts  immaterial  to  servant's  right  of  recovery 236 

rule  where  foreman  is  temporarily  acting  as  a  co-laborer 
with  servant  at  time  of  latter's  injury 236 

what  matters  need  not  be  alleged  in  declaration  in  action 
for  negligence  in  not  furnishing  sufficient  help 439 

master  must  exercise  reasonable  care  to  furnish  an  ade- 
quate number  of  co-laborers  to  assist  servant  in  perform- 
ing work  of  a  hazardous  nature 439 

servant  may  obey  master's  order  to  work  temporarily  out- 
side the  scope  of  his  employment  without  thereby  neces- 
sarily assuming  the  risk  incident  to  the  work 439 

whether  master  was  negligent  in  not  furnishing  sufficient 
help  is  ordinarily  a  question  of  fact  for  the  jury 439 

MECHANICS'  LIENS. 

rule  as  to  amount  involved  in  mechanic's  lien  appeal 372 

when  allowance  of  mechanic's  lien  will  stand,  on  appeal. . .  372 

MEDICINE  AND  SURGERY. 

State  Board  of  Health  has  no  power  to  discipline  holders 
of  certificates  to  practice  medicine,  issued  prior  to  July  1, 
9,  nor  to  revoke  such  certificates 87 
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act  of  1899,  regulatingf  the  practice  of  medicine  and  sur- 
gery, is  the  only  one  at  present  in  force 87 

provisions  of  sections  2  and  6  of  the  Medicine  and  Surgery 
act  of  1899  construed 87 

MINORS. 

a  stipulation  of  facts  in  a  suit  by  the  husband  of  the  testa- 
trix against  her  minor  heirs  to  construe  the  will  is  not 
binding  on  such  heirs 100 

MISTAKE. 

admissibility  of  declarations  by  insured  on  the  question  of 
mistake  in  making  out  benefit  certificate 478 

competency  of  insured's  declarations  on  question  of  mis- 
take in  benefit  certificate  does  not  depend  upon  whether 
beneficiary  named  was  present  when  they  were  made. . . .  478 

right  of  interested  parties  to  have  a  benefit  certificate  re- 
formed by  the  court 479 

MOBS  AND  RIOTS. 

sending  by  Governor  of  troops  into  a  county  in  case  of  riot 
does  not  suspend  power  of  sheriff  to  appoint  deputies  to 
aid  in  preserving  the  peace 484 

under  section  2  of  the  Mobs  and  Riots  act  of  1887,  county  is 
liable  for  subsistence  of  deputies  while  on  duty,  whether 
they  provide  subsistence  at  their  own  homes  or  elsewhere.  484 

eight-hour  day  law  does  not  apply  to  services  of  an  official 
character,  such  as  those  of  deputy  sheriffs  appointed  to 
preserve  the  peace  in  case  of  riot 484 

MORTGAGES. 

purchaser  of  mortgaged  property  is  not  personally  liable 
unless  there  is  a  contract,  express  or  implied,  to  pay  the 
mortgage  debt  or  some  part  thereof 107 

promise  to  pay  mortgage  debt  Is  Implied  If  amount  of  en- 
cumbrance Is  Included  In  the  consideration  and  the  pur- 
chaser retains  that  much  of  the  purchase  price 107 

to  create  personal  liability  the  encumbrance  must  be  ex- 
pressly assumed  or  the  amount  allowed  in  the  purchase 
price,  so  that  the  law  will  imply  a  promise 107 

an  Implied  promise  to  pay  a  mortgage  debt  cannot  exist 
where  there  is  an  express  understanding  to  the  contrary 
and  a  distinct  refusal  by  the  purchaser  to  pay  it 107 

a  verbal  promise  to  pay  an  existing  mortgage  debt  as  part 
of  the  consideration  is  valid,  and  may  be  enforced  by  the 
grantor  or  the  holder  of  the  mortgage 161 
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grantee  who,  as  part  of  the  consideration,  has  assumed  the 
mortgage  debt,  cannot  dispute  the  consideration  for  the 
mortgage 161 

release  of  trust  deed  by  trustee  without  authority  or  pay- 
ment does  not  discharge  lien  as  between  original  parties 
nor  as  to  subsequent  purchasers  with  notice 174 

purchaser  may  rely  upon  public  records  in  security,  unless 
he  is  chargeable  with  notice  of  some  title,  claim  or  con- 
veyance inconsistent  therewith 174 

in  absence  of  notice  or  ground  of  suspicion,  a  purchaser  of 
property  need  not  inquire  whether  note  secured  by  trust 
deed  released  of  record  has  been  paid 174 

what  not  a  circumstance  to  excite  inquiry  as  to  validity  of 
release  of  trust  deed 175 

an  indebtedness  to  be  secured  is  essential  to  the  existence 
of  a  mortgage,  or  there  must  be  some  obligation  to  pay 
money  or  perform  some  act  or  duty 205 

what  evidence  tends  to  show  that  a  quit-claim  deed  was  not 
intended  as  in  the  nature  of  a  mortgage 205 

assigned  mortgage  is  subject  to  equitable  defenses  existing 
between  the  original  parties,  but  not  to  latent  equities  of 
third  persons 249 

when  assignee  of  mortgage  is  protected  against  payments 
made  by  purchasers  of  the  property  to  the  mortgagee 
believing  he  still  owned  the  mortgage 249 

redemption  by  judgment  creditor  passes  title  to  judgment 
debtor's  property  only,  even  though  the  mortgage  covers 
other  property  owned  by  other  parties 305 

to  entitle  one  to  contribution  for  redemption  the  equities 
of  the  parties  must  be  equal 305 

when  judgment  creditor  is  not  entitled  to  contribution  for 
making  redemption 305 

purchaser  at  foreclosure  sale  is  chargeable  with  notice  of 
such  material  facts  as  are  disclosed  by  the  record 305 

when  record  of  mortgage  is  sufficiently  certain  to  be  con- 
structive notice  of  amount  secured 553 

failure  of  foreclosure  decree  to  specify  time  for  payment 
of  amount  found  due  is  not  reversible  error 553 

when  cross-bill  is  unnecessary,  in  foreclosure,  to  enable  the 
court  to  determine  priority  of  liens  and  order  distribu- 
tion of  proceeds 553 

MOTIONS. 

objection  that  grand  jury  was  irregularly  constituted  is  not 
preserved  for  review,  on  appeal,  by  motion  to  quash  in- 
dictment because  "it  is  wholly  insufficient  in  law" 272 

alleged  errors  not  urged  in  motion  for  new  trial  are  waived.  594 
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city  cannot  arbitrarily  provide  for  putting"  in  house  con- 
nection slants,  regardless  of  lot  frontage. 210 

section  18  of  Annexation  act,  preserving  dram-shop  ordi- 
nances of  annexed  territory,  construed  as  preserving  all 
ordinances  entitled  "Dram-shops" 257 

section  18  of  Annexation  act  preserves  in  full  force  all  of 
the  Hyde  Park  liquor  ordinances  in  force  at  the  time  the 
village  of  Hyde  Park  was  annexed  to  Chicago 257 

acts  of  chief  of  police  based  upon  proceedings  of  the  coun- 
cil giving  supposed  authority,  are  binding  upon  city 616 

when  municipal  officer  illegally  dismissed  under  the  Civil 
Service  act  may  compel  city  to  pay  his  back  salary 516 

salary  follows  the  legal  title  to  the  office 616 

MUTUAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

NEGLIGENCE. 

railroad  company  operating  its  own  line  is  liable  to  ship- 
pers for  its  own  or  its  servants'  negligence 57 

carrier  acting  as  the  agent  for  another  carrier  in  handling 
freight  is  liable  to  third  persons  for  acts  of  misfeasance 
on  the  part  of  its  own  employees 58 

when  mistake  in  billing  is  an  act  of  misfeasance 68 

in  action  for  damages  for  accidental  death  it  is  necessary 
to  allege  and  prove  that  deceased  left  surviving  a  hus- 
band or  wife  or  next  of  kin 94 

omission  of  allegation  in  an  action  for  death  that  deceased 
left  a  surviving  husband  or  wife  or  next  of  kin  cannot  be 
supplied  by  amendment  two  years  after  the  injury 94 

duty  of  using  reasonable  care  to  keep  machinery  and  ap- 
pliances in  order  is  the  duty  of  "inspection,"  which  rests 
upon  the  master  and  not  the  servant 117 

although  not  required  to  "inspect"  appliances,  servant  is 
bound  to  take  notice  of  open  defects 117 

elements  necessary  to  authorize  a  recovery  by  servant  for 
injury  received  from  defective  appliance 117 

mere  negligence  does  not  deprive  the  purchaser  of  a  note 
of  his  character  as  a  bona  fide  holder 137 

servant  assumes  the  risk  of  obvious  dangers 226 

when  owner  of  a  building  is  not  liable  for  death  of  servant 
caused  by  falling  down  open  elevator  shaft 226 

whether  servant  assumed  risk  becomes  a  question  of  law 
if  all  reasonable  minds  would  draw  the  same  conclusion 
from  the  evidence 226 

master's  liability  concerning  elevator  shaft  is  entirely  dif- 
ferent from  that  concerning  a  mine  shaft 226 

what  facts  immaterial  to*servant'B  right  of  recovery 236 
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servant  is  not  bound  to  disobey  foreman  unless  the  danger 
is  so  imminent  that  an  ordinarily  prudent  man  would  not 
incur  it 236 

rule  where  a  foreman  is  temporarily  acting^  as  co-laborer 
with  servant  at  time  of  latter's  injury 236 

what  evidence  tends  to  establish  case  ag^ainst  street  rail-, 
way  company  for  backing  car  against  a  wagon  in  which 
plaintiff  was  crossing  tracks 241 

when  evidence  of  insufficient  light  for  work  is  admissible 
upon  question  of  due  care  by  plaintiff 340 

banker  loaning  money  as  agent  for  customer  must  use  or- 
dinary care  common  to  bankers  to  guard  against  loaning 
to  insolvent  persons 382 

what  matters  need  not  be  alleged  in  declaration  in  action 
for  negligence  in  not  furnishing  sufficient  help 439 

master  must  use  reasonable  care  to  furnish  sufficient  num- 
ber of  co-laborers  to  assist  servant  in  performing  work  of 
a  hazardous  nature 439 

servant  may  obey  master's  order  to  work  temporarily  out- 
side the  scope  of  his  employment  without  thereby  neces- 
sarily assuming  the  risk  incident  to  the  work 439 

whether  master  was  negligent  in  not  furnishing  sufficient 
help  is  ordinarily  a  question  of  fact  for  the  jury 439 

what  tends  to  show  wantonness  in  management  of  train. . .  489 

teamster  having  break-down  on  railroad  crossing  has  right 
to  try  to  save  his  property  if  the  circumstances  justify  a 
reasonable  belief  that  he  can  do  so  with  safety 489 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTARIES. 

what  evidence  sufficient  to  overcome  notary's  certificate 
of  acknowledgment  to  voluntary  conveyance 401 

NOTICE. 

purchaser  may  rely  upon  public  records  in  security,  unless 
he  is  chargeable  with  notice  of  some  claim,  title  or  con- 
veyance inconsistent  therewith 174 

in  absence  of  notice  or  ground  of  suspicion,  purchaser  of 
property  need  not  inquire  whether  note  secured  by  trust 
deed  released  of  record  has  been  paid 174 

what  not  a  circumstance  to  excite  inquiry  as  to  validity  of 
release  of  trust  deed 175 

tax-payer  is  entitled  to  notice  of  change  in  assessment  if 
assessor  accepts  his  schedule  and  valuation  as  correct. .  202 

assessor  is  not  bound  to  accept  a  tax-payer's  valuation  as 
correct,  and  if  he  does  not  he  is  not  bound  to  give  notice 
of  achange  in  such  valuation 202 


Digitized  by 


Google 


684  INDEX.  DSl  DL 

NOTICE.— CbnttViticd.  pagb. 

purchaser  at  judicial  sale  is  chargfeable  with  notice  of  such 
material  facts  as  are  disclosed  by  the  record 305 

when  a  recorded  copy  of  a  foreign  will  does  not  operate  as 
notice 461 

a  foreign  will  is  not  effective  against  purchasers  without 
actual  notice,  where  no  exemplified  or  properly  certified 
copy  of  the  will  has  been  recorded  in  Illinois 461 

when  record  of  mortgage  is  sufficiently  certain  to  be  con- 
structive notice  of  the  amount  secured 553 

OFFICERS.— See  PUBLIC  OFFICERS. 

ORDINANCES.— See  SPECIAL  ASSESSMENTS. 

section  18  of  the  Annexation  act,  preserving  dram-shop 
ordinances  of  annexed  territory,  preserves  in  force  all 
ordinances  entitled  "Dram-shops" 257 

section  18  of  the  Annexation  act  preserves  in  full  force  all 
of  the  Hyde  Park  liquor  ordinances  in  force  at  the  time 
the  village  of  Hyde  Park  was  annexed  to  Chicago 257 

matters  of  description  in  special  assessment  ordinance  are 
certain,  in  law,  if  they  may  be  rendered  certain  by  sim- 
ple computation  from  data  given 559 

PARTIES. 

guardian  of  insane  defendant  in  separate  maintenance  may 
maintain  cros»-bill  to  annul  the  marriage  on  ground  of 
mental  incapacity  of  his  ward  to  enter  into  marriage. . .  280 

the  State  is  an  interested  party  in  suits  relating  to  the  Illi- 
nois and  Michigan  canal 326 

appeal  lies  to  the  Supreme  Court  if  the  State  is  interested, 
notwithstanding  the  provisions  of  section  8  of  Appellate 
Court  act  as  amended  in  1887 326 

when  rule  that  the  State  cannot  be  made  defendant  to  suit 
has  no  application 410 

when  guardian  ad  litem  is  properly  appointed  in  suit  con- 
cerning trust  fund 598 

PARTITION. 

to  sustain  allowance  of  solicitors*  fees  as  costs  in  partition 
the  evidence  must  be  preserved  in  the  record,  either  by 
recitals  in  the  decree  or  by  certificate  of  evidence 461 

under  the  statute  concerning  apportioning  of  complain- 
ant's solicitor's  fee  in  partition,  the  good  and  substantial 
defense  referred  to  need  not  necessarily  be  successful.. .  461 

PARTNERSHIP. 

false  representation  by  partner  as  to  firm's  financial  stand- 
ing is  within  section  97  of  Criminal  Code 272 

when  purchase  of  stock  is  not  a  partnership  affair 357 
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PAYMENT.                                                                                       PAGE, 
when  assignee  of  mortgage  is  protected  against  payments 
made  by  purchasers  of  the  property  to  the  mortgagee 
believing  he  still  owned  the  mortgage 249 

PERPETUITIES. 

when  limitation  over  is  void  for  remoteness 574 

PHOTOGRAPHS. 

when  photograph  is  properly  denied  admission  in  evidence.  340 

PHYSICIANS.— See  MEDICINE  AND  SURGERY. 

PLEADING. 

in  action  for  damages  for  accidental  death  it  is  necessary 
to  allege  and  prove  that  deceased  left  surviving  a  hus- 

■   band  or  wife  or  next  of  kin 94 

failure  of  original  declaration  to  allege  that  deceased  left 
a  surviving  husband  or  wife  or  next  of  kin  cannot  be 
remedied  by  amendment  two  years  after  the  injury 94 

when  defect  in  pleading  is  not  cured  by  verdict. 94 

it  is  competent  for  the  court,  in  separate  maintenance,  to 
entertain  a  cross-bill  to  annul  the  marriage > 280 

when  rule  that  the  State  cannot  be  made  defendant  to  suit 
has  no  application 410 

what  matters  need  not  be  alleged  in  declaration  in  action 
for  negligence  in  not  furnishing  sufiElcient  help 439 

a  demurrer  admits  facts  which  are  well  pleaded,  but  not 
the  conclusions  of  law  drawn  therefrom  by  the  pleader..  484 

when  cross-bill  is  unnecessary,  in  foreclosure,  to  enable  the 
court  to  determine  priority  of  liens  and  order  distribu- 
tion of  proceeds 553 

bill  of  discovery  in  aid  of  a  suit  at  law  need  not  aver  that 
the  evidence  desired  is  known  only  to  the  defendant ....  566 

POWERS. 

when  trustee  under  will  has  no  power  to  mortgage 193 

PRACTICE.— See  APPEALS  AND  ERRORS. 

in  tort,  the  court  may  enter  judgment  against  one  defend- 
ant and  grant  a  new  trial  and  permit  dismissal  as  to  the 
others,  even  though  the  verdict  was  against  all 58 

proper  method  of  objecting  to  testimony  in  deposition  ...    58 

that  the  evidentiary  facts  in  a  case  are  agreed  upon  does 
not  excuse  Appellate  Court  from  reciting  the  ultimate 
facts  in  its  judgment,  as  required  by  the  Practice  act. . .    75 

facts  need  not  be  recited  in  Appellate  Court's  final  judg- 
ment if  the  ultimate  facts  have  been  agreed  upon 75 
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pendency  of  suit  for  the  use  of  one  person  is  not  ground  for 
abating  another  suit  on  the  same  cause  of  action  by  same 
nominal  plaintiff  but  for  a  different  usee ." 155 

if  parties  go  to  trial  on  plea  in  abatement,  and  the  defend- 
ant is  defeated,  nothing  remains  to  be  done  but  to  ascer- 
tain the  amount  which  plaintiff  is  entitled  to  recover.. .  155 

if  the  defendant  is  in  default  on  all  issues  except  a  plea  in 
abatement,  on  which  he  is  defeated,  he  can  only  partici- 
pate to  the  extent  of  reducing  the  plaintiff's  recovery.. .  156 

failure  to  enter  a  formal  default  as  on  partial  defense  is 
merely  technical,  and  if  an  objection  is  not  made  in  the 
trial  court  it  cannot  be  raised  on  appeal 156 

objections  available  at  confirmation  cannot  be  raised  upon 
application  for  judgment  of  sale 171 

peremptory  instruction  asked  as  one  of  the  series  submit- 
ting the  case  to  the  jury  comes  too  late 241 

effect  of  failure  of  writ  of  attachment  to  state  its  grounds.  246 

what  a  proper  examination  of  jurors  upon  their  roir  dire. .  340 

no  appeal  lies  from  an  order  of  a  circuit  judge  refusing  to 
dissolve  an  injunction  in  vacation 389 

on  affirming  judgment  awarding  mandarmLs,  Supreme  Court 
need  not  fix  date  of  return 529 

alleged  errors  not  urged  in  motion  for  new  trial  are  waived.  594 

when  guardian  ad  litem  is  properly  appointed  for  minor  de- 
fendants in  suit  involving  trust  fund 598 

when  priority  in  filing  cross-bill  does  not  secure  preference.  698 

PRESUMPTIONS. 

a  conveyance  from  husband  to  wife  is  presumed  to  be  an 
advancement,  and  the  burden  is  upon  the  grantor  to  prove 
the  contrary 401 

when  presumption  that  the  husband  is  the  father  of  wife's 
children  cannot  prevail 424 

when  presumption  that  son  destroyed  evidence  of  advance- 
ments by  his  father  cannot  arise 628 

PRINCIPAL  AND  AGENT. 

when  a  contract  between  carriers  as  allied  lines  of  trans- 
portation does  not  create  the  relation  of  agency 67 

carrier  receiving  freight  to  be  carried  beyond  its  own  line 
is  the  agent  of  the  owner  of  the  goods  to  make  delivery 
to  the  connecting  carrier 57 

a  carrier  acting  as  agent  for  another  carrier  in  handling 
shipments  is  liable  to  third  persons  for  acts  of  misfeas- 
ance on  the  part  of  its  own  employees 68 

when  mistake  in  billing  is  an  act  of  misfeasance 58 
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PRINCIPAL  AND  AGBNT,— Continued.  PAGE. 

insurance  agent's  knowledge  of  the  falsity  of  answers  by 
the  insured  to  questions  contained  in  his  application  will 
permit  a  recovery  on  the  policy 167 

banker  loaning  money  as  agent  for  customer  must  use  or- 
dinary care  common  to  bankers  to  guard  against  loaning 
to  insolvent  persons 382 

when  real  estate  broker  is  entitled  to  commission 645 

PRIORITY. 

when  priority  in  filing  cross-bill  does  not  secure  preference.  598 

PROMISSORY  NOTES.— See  BILLS  AND  NOTES. 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

when  sewer  ordinance  is  void  for  failure  of  description. ...  210 

city  cannot  arbitrarily  provide  for  putting  in  house  con- 
nection slants,  regardless  of  lot  frontage 210 

court  of  equity  may  control  manner  of  performing  work 
while  it  is  in  progress,  in  order  to  prevent  any  substan- 
tial departure  from  the  terms  of  the  ordinance 374 

when  objection  that  an  improvement  was  not  completed  in 
accordance  with  terms  of  ordinance  is  not  available. . . .  374 

limits  of  rule  that  objections  to  manner  of  completing  im- 
provement cannot  be  made  on  application  for  sale 375 

honest  fulfillment  of  public  contract  may  be  enforced,  but 
it  must  be  by  a  direct  proceeding 375 

essentials  of  confirmation  petition  under  section  37  of  the 
Local  Improvement  act  of  1897 559 

it  is  not  for  the  jury  to  determine  need  of  improvement. . .  559 

PUBLIC  OFFICERS. 

a  township  treasurer  should  keep  books  showing  condition 
of  his  accounts,  and  in  case  of  defalcation  cannot  insist 
that  trustees  be  bound  by  expert^s  mistaken  calculation.  457 

sending  by  Governor  of  troops  into  a  county  in  case  of  riot 
does  not  suspend  power  of  sheriff  to  appoint  deputies  to 
aid  in  preserving  the  peace 484 

under  section  2  of  the  Mobs  and  Riots  act  of  1887,  county  is 
liable  for  subsistence  of  deputies  while  on  duty,  whether 
they  provide  subsistence  at  their  homes  or  elsewhere... .  484 

eight-hour  day  law  does  not  apply  to  services  of  an  official 
character,  such  as  those  of  deputy<.sheriffs  appointed  to 
preserve  the  peace  in  case  of  riot 484 

acts  of  chief  of  police,  based  upon  proceedings  of  council 
giving  supposed  authority  therefor,  are  binding  on  city. .  516 

when  re-instated  municipal  officer  illegally  dismissed  under 
Civil  Service  act  may  compel  city  to  pay  his  back  salary.  516 

the  legal  right  to  an  office  carries  with  it  the  right  to  the 
salary  or  emoluments  of  the  office 516 
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QUO  WARRANTO.                                                                          PAGE, 
when  information  should  not  be  deemed  a  private  suit ....  493 
in  qw>  warraiiUi  the  burden  is  on  the  respondents  to  prove 
the  legality  of  the  acts  complained  of 493 

RAILROADS. 

a  railroad  company  operating  its  own  line  is  liable  to  ship- 
pers for  its  own  or  its  servants'  negligence 67 

when  contract  between  carriers  as  allied  lines  of  transpor- 
tation does  not  create  the  relation  of  agency 57 

carrier  receiving  freight  to  be  carried  beyond  its  own  line 
is  the  agent  of  the  owner  of  the  goods  to  make  delivery 
to  the  connecting  carrier 57 

carrier  acting  as  an  agent  for  another  carrier  in  handling 
shipments  is  liable  to  third  parties  for  acts  of  misfeas- 
ance on  the  part  of  its  own  employees 58 

when  mistake  in  billing  is  an  act  of  misfeasance 58 

teamster  having  break-down  on  crossing  has  a  right  to  try 
to  save  his  property,  if  circumstances  justify  a  reasona- 
ble belief  that  he  can  do  so  with  safety 489 

what  tends  to  show  wantonness  in  management  of  train. . .  489 

an  agreement  to  convey  right  of  way  to  railroad  company 
may  be  specifically  enforced  in  a  proper  case 633 

what  does  not  justify  a  refusal  to  convey  right  of  way  to  a 
railroad  company  under  a  contract  to  convey 633 

a  railroad  company  acquires  the  same  rights  under  right 
of  way  contract  as  by  condemnation 633 

REAL  PROPERTY.— See  MORTGAGES;  WILLS;  DEEDS. 

when  trustee  under  will  has  no  power  to  mortgage 193 

when  fee  in  trust  property  descends  as  intestate  estate. . .  193 

devise  construed  as  passing  a  base  or  determinable  fee 574 

party  voluntarily  connecting  with  drainage  ditch  subjects 
only  his  own  land  to  being  taken  into  the  district 623 

RECORDING  LAWS. 

release  of  trust  deed  by  trustee  without  authority  or  pay- 
ment does  not  discharge  lien  as  between  original  parties 
nor  as  to  subsequent  purchasers  with  notice 174 

purchaser  may  rely  upon  public  records  in  security,  unless 
he  is  chargeable  with  notice  of  some  title,  claim  or  con- 
veyance inconsistent  therewith 174 

in  absence  of  notice  or  ground  of  suspicion,  a  purchaser  of 
property  need  not  inquire  whether  note  secured  by  trust 
deed  released  of  record  has  been  paid 174 

what  not  a  circumstance  to  excite  inquiry  as  to  validity  of 
release  of  trust  deed 175 

when  recorded  copy  of  foreign  will  is  not  notice 461 
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RECORDING  LAWS.— Omitwued.  page. 

a  foreign  will  is  not  effective  against  purchasers  with^out 
actual  notice  where  no  exemplified  or  properly  certified 
copy  of  the  will  has  been  recorded  in  Illinois 461 

when  record  of  mortgage  is  suflQciently  certain  to  be  con- 
structive notice  of  the  amount  secured 553 

REDEMPTION. 

redemption  by  judgment  creditor  passes  title  to  judgment 

debtor's  property  only,  even  though  the  mortgage  covers 

other  lots  belonging  to  other  parties 305 

to  entitle  one  to  contribution  for  redemption  the  equities 

of  the  parties  must  be  equal.. 305 

when  judgment  creditor  is  not  entitled  to  contribution  for 

making  redemption 305 

RELEASE.— See  MORTGAGES. 

RES  JUDICATA. 

decree  finding  parties  to  be  stockholders  in  a  corporation 
is  not  res  judicata,  as  to  their  status  as  stockholders,  in  a 
subsequent  suit  by  different  complainant 128 

REVENUE.— See  TAXES. 

# 
REWARD. 

terms  of  a  reward  must  be  substantially  complied  with  by 

the  claimant 610 

what  not  a  compliance  with  terms  of  reward 610 

services  must  be  performed  with  a^iew  to  the  reward. ...  610 

PIGHT  OF  WAY.— S^e  RAILROADS. 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

equity  has  no  jurisdiction  to  enjoin  collection  of  tax  upon 
grounds  which  might  properly  have  been  made  the  basis 
of  a  proceeding  at  law  by  mandamus 84 

applications  to  cancel  deeds  are  subject  to  the  maxim  he 
who  seeks  equity  must  do  equity 215 

when  deed  should  not  be  canceled  without  requiring  com- 
plainant to  refund  consideration 215 

to  justify  termination  of  contract  for  default,  the  default 
need  not  be  such  as  would  defeat  the  whole  purpose  of 
the  agreement 319 

right  to  specific  performance  of  contract  is  not  absolute, 
as  is  the  right  to  recover  damages  at  law 326 

a  court  of  equity  may  control  manner  of  performing  pub- 
lic work  while  it  is  in  progress,  in  order  to  prevent  any 

substantial  departure  from  terms  of  the  ordinance 374 

m-44 
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RIGHTS  AND  REMEDIES— Con/mwcd.  PAGE. 

honest  fulfillment  of  public  contract  may  be  enforced,  but 
it  must  be  by  a  direct  proceedings  375 

right  of  interested  parties  to  have  benefit  certificate  re- 
formed by  the  court 479 

in  absence  of  agreement  for  an  eight-hour  day  no  recovery 
can  be  had  for  overtime : 484 

a  teamster  having  a  break-down  on  railroad  crossing  has  a 
right  to  try  to  save  his  property,  if  circumstances  justify 
a  reasonable  belief  that  he  can  do  so  with  safety 489 

RIOTS.— See  MOBS  AND  RIOTS. 

SALARY.— See  FEES  AND  SALARIES. 

SALES. 

purchaser  of  mortgaged  property  is  not  personally  liable 
unless  there  is  a  contract,  express  or  implied,  to  pay  the 
mortgage  debt  or  some  part  thereof 107 

a  promise  to  pay  a  mortgage  debt  is  implied  if  amount  of 
encumbrance  is  included  in  the  purchase  price  and  the 
purchaser  retains  that  much  of  the  purchase  money. . . .  107 

an  implied  promise  to  pay  a  mortgage  debt  cannot  exist 
where  there  is  an  express  understanding  to  the  contrary 
and  a  distinct  refusal  by  the  purchaser  to  pay  it 107 

a  verbal  promise  to  pay  an  existing  mortgage  debt  as  part 
of  the  consideration  is  valid,  and  may  be  enforced  by  the 
grantor  or  the  holder  of  the  mortgage 161 

grantee  who,  as  part  of  the  consideration,  has  assumed  the 
mortgage  debt,  cannot  dispute  the  consideration  for  the 
mortgage « 161 

purchaser  may  rely  upon  public  records  of  title  in  security, 
unless  he  is  chargeable  with  notice  of  some  title,  claim 
or  conveyance  inconsistent  therewith 174 

in  absence  of  notice  or  ground  of  suspicion,  a  purchaser  of 
property  need  not  inquire  whether  note  secured  by  trust 
deed  released  of  record  has  been  paid 174 

whatnot  a  circumstance  to  excite  inquiry  as  to  validity  of 
release  of  trust  deed 175 

when  seller  of  orders  issued  to  him  by  drainage  commission- 
ers for  services  is  not  liable  to  the  buyer  for  amount  paid.  186 

seller  of  orders  issued  to  him  for  services  does  not  impliedly 
warrant  that  they  are  issued  by  authorHy  of  law  nor  that 
that  they  are  worth  what  they  represent 186 

when  purchase  of  stock  is  not  a  partnership  affair 357 

SANITARY  DISTRICTS. 

the  contract  of  December  21, 1809,  between  the  canal  com- 
missioners and  the  sanitary  district,  is  not  capable  of 
being  specifically  enforced , , 326 
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SEPARATE  MAINTENANCE.  -  PAGE, 

gfuardian  of  an  insane  defendant  in  separate  maintenance 

may  maintain  a  cross-bill  to  annul  marriage  on  gfround 

of  mental  incapacity  of  his  ward  to  enter  into  marriage.  280 
when  court  has  jurisdiction  to  determine  issue  as  to  sanity 

of  defendant  to  separate  maintenance  suit 280 

it  is  competent  for  the  court,  in  a  separate  maintenance 

proceeding,  to  entertain  a  cross-bill  to  annul  marriage. .  280 

SEJRV ANTS.— See   MASTER  AND   SERVANT;    FELLOW-SER- 
VANTS. 

SETTLEMENT  OP  ESTATES. 

section  70  of  Administration  act,  providing  that  claims  not 
presented  in  two  years  shall  be  barred,  explained 356 

fact  that  suit  is  pending  against  party  at  time  of  his  death 
does  not  amount  to  an  exhibition  of  the  claim  or  demand 
against  the  estate 356 

effect  where  claim  against  estate  is  not  of  a  character  cog- 
nizable by  the  county  court 356 

when  claim  is  not  a  contingent  one 356 

when  decree  allowing  claim  cannot  be  against  inventoried 
assets 356 

SHERIFFS. 

sending  by  Governor  of  troops  into  a  county  in  case  of  riot 
does  not  suspend  the  power  of  sheriff  to  appoint  deputies.  484 

county  is  liable  for  subsistence  of  each  deputy  appointed  in 
case  of  mob  or  riot  while  deputy  is  on  duty,  whether  sub- 
sistence is  furnished  for  himself  at  his  home  or  elsewhere.  484 

eight-hour  day  law  does  not  apply  to  services  of  an  official 
character,  such  as  those  of  deputy  sheriffs  appointed  to 
aid  in  preserving  the  peace 484 

SHIPPERS.— See  CARRIERS. 

SOLICITORS'  FEES. 

to  sustain  allowance  of  solicitors'  fees  as  costs  in  partition 
the  evidence  must  be  preserved  in  the  record  either  by 
recitals  in  decree  or  by  certificate  of  evidence 461 

under  the  statute  concerning  apportioning  of  complain- 
ant's solicitor's  fee  in  partition,  the  good  and  substantial 
defense  mentioned  need  not  necessarily  be  successful. . .  461 

SPECIAL  ASSESSMENTS. 

objections  available  at  confirmation  cannot  be  raised  upon 

application  for  judgment  of  sale 171 

what  not  an  available  objection  on  application  for  sale... .  171 
when  sewer  ordinance  is  void  for  failure  of  description... .  210 
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SPECIAL  ASSESSMENTS.— Confined.  page. 

a  city  cannot  arbitrarily  provide  for  putting  in  house  con- 
nection slants,  regardless  of  lot  frontage 210 

proper  objections  arising  after  judgment  of  confirmation 
may  be  made  on  application  for  judgment  of  sale 374 

a  court  of  equity  may  control  manner  of  performing  work 
while  it  is  in  progress,  to  prevent  any  substantial  depart- 
ure from  the  terms  of  the  ordinance 374 

when  objection  that  an  improvement  was  not  completed  in 
accordance  with  ordinance  is  not  available 374 

limits  of  rule  that  objections  to  the  manner  of  completing 
improvement  cannot  be  made  on  application  for  sale.. . .  375 

honest  fulfillment  of  public  contract  may  be  enforced,  but 
it  must  be  by  a  direct  proceeding 375 

matters  of  description  in  a  special  assessment  ordinance 
are  certain,  in  law,  if  they  may  be  rendered  certain  by 
simple  computation  from  data  given 559 

essentials  of  confirmation  petition  under  section  37  of  the 
Local  Improvement  act  of  1897 559 

it  is  not  for  jury  to  determine  necessity  for  improvement.  559 

SPECIAL  INTERROGATORIES. 

when  answer  to  special  interrogatory  is  not  objectionable, 
as  relating  to  an  evidentiary  fact  alone 382 

SPECIFIC  PERFORMANCE. 

the  right  to  specific  performance  is  not  absolute,  as  is  the 
right  to  recover  damages  at  law 328 

a  contract  must  be  fair,  equal  and  just  to  entitle  party  to 
have  it  specifically  enforced.. 326 

specific  performance  will  not  be  decreed  if  a  legal  remedy 
is  adequate 326 

contract  of  December  21, 1899,  between  the  canal  commis- 
sioners and  the  sanitary  district,  is  not  capable  of  being 
specifically  enforced 326 

agreement  to  convey  right  of  way  to  a  railroad  company 
may  be  specifically  enforced  in  a  proper  case 633 

what  does  not  justify  refusal  to  convey  right  of  way 633 

STATE  BOARD  OF  HEALTH. 

State  Board  of  Health  has  no  power  to  discipline  holders 
of  certificates  to  practice  medicine,  issued  prior  to  July  1, 
1899,  nor  to  revoke  such  certificates 87 

STATE  BOARDS.— See  MEDICINE  AND  SURGERY;  BOARD  OP 
EQUALIZATION. 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 
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STATUTES.— See  CONSTITUTIONAL  LAW;  CONSTRUCTION. 

complete  revision  of  subject  matter  repeals  prior  act 87 

act  of  1899,  regulating  practice  of  medicine  and  surgery, 
is  the  only  one  on  the  subject  now  in  force 87 

statute  should  be  construed  so  as  to  give  effect  to  the  main 
intent,  even  though  particular  provisions  are  not  con- 
strued literally 257 

in  construing  a  statute  the  court  will  have  regard  to  ex- 
isting circumstances  or  contemporaneous  conditions. . . .  257 

STIPULATIONS.— See  AGREED  FACTS. 

STOCKHOLDERS. 

when  former  stockholders  are  not  liable  to  creditors  of  a 

corporation  for  unpaid  balance  on  stock  subscription. . .  128 
surrender  of  stock  to  a  corporation  is  in  effect  a  purchase 

by  it 128 

decree  finding  parties  to  be  stockholders  in  a  corporation 

is  not  res  judicata  as  to  their  status  as  stockholders  in  a 

subsequent  suit  by  a  different  complainant 128 

STREET  RAILWAYS. 

what  evidence  tends  to  establish  case  against  street  rail- 
way company  for  backing  a  car  against  wagon  in  which 
plaintiff  was  crossing  tracks 241 

SURETIES. 

executor's  bondsmen  are  not  liable  for  his  defaults  in  his 

capacity  as  trustee  or  individually 497 

mere  charge  by  an  executor  against  himself,  as  such,  does 

not  create  a  liability  against  his  bondsmen 497 

TAXES.— See  SPECIAL  ASSESSMENTS. 

equity  has  no  jurisdiction  to  enjoin  collection  of  tax  upon 
grounds  which  might  properly  have  been  made  the  basis 
of  a  proceeding  at  law  by  mandamua 84 

objections  available  at  confirmation  cannot  be  raised  upon 
application  for  judgment  of  sale 171 

what  not  an  available  objection  on  application  for  sale. . .  171 

tax-payer  is  entitled  to  notice  of  change  in  assessment  if 
assessor  accepts  his  schedule  and  valuation  as  correct . .  202 

the  assessor  is  not  bound  to  accept  tax-payer's  valuation  as 
correct,  and  if  he  does  not  he  is  not  bound  to  give  notice 
of  a  change  in  such  valuation 202 

when  collection  of  tax  will  not  be  enjoined  because  of  cler- 
ical error  in  name  of  the  corporation  taxed 351 

the  two  per  cent  tax  imposed  by  act  of  1899  on  the  "gross 
amount  of  premiums  received"  by  foreign  companies  does 
not  apply  to  premiums  refunded 410 
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TAXES.— Omttttued.  page. 

board  of  equalization  acts  as  an  original  assessor  of  the 
capital  stock  and  franchises  of  corporations 528 

duty  of  assessing  capital  stock  and  franchises  of  corpora- 
tions is  mandatory/ and  its  performance  may  be  enforced 
by  mandamtia  when  omitted  or  evaded 528 

an  assessment  of  property  for  taxation  may  be  impeached 
where  it  has  fraudulently  been  fixed  too  low 528 

when  fraud  by  board  of  equalization  in  assessing  capital 
stock  of  corporations,  is  established 528 

rule  for  valuing  capital  stock  and  franchises 528 

board  of  equalization  has  power  to  assess  omitted  property, 
when  acting  as  an  original  assessor,  notwithstanding  the 
modification  of  section  276  of  Revenue  act  by  act  of  1898.  528 

adjournment  of  board  of  equalization  pending  application 
for  mandamvLS  does  not  deprive  court  of  power  to  com- 
mand it  to  re-convene  and  assess  omitted  property 529 

TENANCY  IN  COMMON. 

when  a  purchase  of  stock  by  partners  is  not  a  partnership 
affair  but  a  case  of  tenancy  in  common •^.  357 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TOWNSHIP  TREASURER. 

township  treasurer  should  keep  books  showing  condition  of 
'his  accounts,  and  in  case  of  defalcation  cannot  insist  that 
trustees  be  bound  by  expert's  mistaken  calculation 457 

TRIAL. 

in  tort,  the  court  may  enter  judgment  against  one  defend- 
ant and  grant  a  new  trial  and  permit  a  dismissal  as  to  the 
others,  even  though  the  verdict  was  against  all ^58 

proper  method  of  objecting  to  testimony  in  deposition. ...    58 

instructions  should  be  clear  and  be  applicable  to  evidence.  117 

instructions  which  leave  the  questions  of  implied  knowl- 
edge and  authority  to  the  jury  are  erroneous 137 

if  parties  go  to  trial  on  plea  in  abatement  and  the  defend- 
ant is  defeated,  nothing  remains  to  be  done  but  to  ascer- 
tain the  amount  of  the  plaintiff's  recovery 155 

if  the  defendant  is  in  default  on  all  issues  except  a  plea  in 
abatement,  on  which  he  is  defeated,  he  can  only  partici- 
pate to  the  extent  of  reducing  the  plaintiff's  recovery. . .  156 

the  failure  to  enter  formal  default  as  in  partial  defense  is 
merely  technical,  and  if  an  objection  is  not  made  in  the 
trial  court  it  cannot  be  raised  on  appeal 156 

in  action  for  negligence,  if  reasonable  minds  might  draw 
different  conclusions  from  the  evidence  the  court  should 
not  take  the  case  from  the  jury 236 
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TRIAL.— Continued,  PAGE. 

whether  dang'er  was  so  imminent  that  an  ordinarily  pru- 
dent man  would  not  have  incurred  it  is  a  question  of  fact 
for  the  jury 236 

peremptory  Instruction  asked  as  one  of  the  series  submit- 
tingf  the  case  to  the  jury  comes  too  late 241 

what  a  proper  examination  of  jurors  upon  their  voir  dire. .  340 

when  answer  to  special  interrogatory  is  not  objectionable 
as  relating  to  an  evidentiary  fact  alone 382 

right  of  defendant  to  cross-examine  complainant's  witness 
to  show  ill-will  or  hostile  feeling 450 

TRUST  DEEDS.— See  MORTGAGES. 

TRUSTS. 

provision  of  will  construed  as  creating  a  trust  which  is  not 
defeated  by  fact  the  trustee  is  one  of  the  beneficiaries. .  193 

when  trustee  under  will  has  no  power  to  mortgage 193 

when  fee  in  trust  property  descends  as  intestate  estate. . .  193 

when  trustee  is  not  chargeable  with  interest 391 

when  mingling  of  trust  funds  with  trustee's  private  funds 

does  not  create  liability  for  interest 391 

when  executors  of  trustee  are  chargeable  with  interest  for 

withholding  the  fund 391 

equity  will  not  compound  interest  on  a  trust  fund  except  in 

cases  of  gross  delinquency 391 

when  executor  receives  proceeds  of  insurance  certificate 

as  trustee  and  not  as  executor..  '. 497 

trustee  cannot  delegate  active  trust 598 

section  49  of  Chancery  act  does  not  prevent  assignment  of 

trust  fund  created  by  a  third  party 598 

in  absence  of  a  restriction  in  will  creating  trust  fund  the 
cestvi  qye  trust  may,  in  equity,  assign  the  income  as  a  se- 
curity for  his  debt 598 

when  trust  fund  cannot  be  reached  by  creditor's  bill 598 

when  guardian  ad  litem  is  properly  appointed  for  minor  de- 
fendants in  suit  involving  trust  fund 598 

VERDICT. 

when  defect  in  pleading  is  not  cured  by  verdict 94 

VESTED  RIGHTS. 

beneficiary  named  in  benefit  certificate  has  ordinarily  no 

vested  right  to  the  mortuary  fund 365 

when  power  of  appointment  by  will,  possessed  by  member. 

of  benefit  society,  cannot  be  taken  away 366 

it  is  only  when  a  member  of  a  benefit  society  expressly 

agrees  to  obey  future  changes  in  laws  that  he  is  bound 

by  changes  impairing  the  obligations  of  his  contract. ...  365 
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WAIVER.  PAGE, 

alleged  errors  not  urged  in  motion  for  new  trial  are  waived.  594 

WARRANTY. 

seller  of  orders  issued  to  him  for  services  does  not  impliedly 
warrant  that  they  are  issued  by  authority  of  law  nor  that 

they  are  worth  what  they  represent 188 

when  seller  of  orders  issued  to  him  by  drainage  commission- 
ers for  services  is  not  liable  to  the  buyer  for  amount  paid.  186 

WILLS. 

if  a  will  disposes  of  a  fee,  an  appeal  from  an  order  of  the 
circuit  court  refusing  probate  and  dismissing  the  peti- 
tion lies  to  the  Supreme  Court,  as  a  freehold  is  involved.    07 

intention  of  testatrix  must  be  gathered  from  language  used 
in  the  light  of  attending  circumstances,  and  not  from  the 
testimony  of  a  subscribing  witness  as  to  such  intention..  100 

a  stipulation  of  facts  in  a  suit  by  husband  of  the  testatrix 
against  her  minor  heirs  to  construe  the  will,  is  not  bind- 
ing upon  such  heirs 100 

construction  which  would  render  will  inoperative  should  be 
avoided,  if  possible 100 

language  of  will  construed  as  passing  life  estate  to  the  hus- 
band with  remainder  in  fee  simple  to  the  heirs 100 

provision  of  will  construed  as  creating  a  trust  which  is  not 
defeated  because  the  trustee  is  one  of  the  beneficiaries..  193 

when  trustee  under  will  has  no  power  to  mortgage 183 

when  fee  in  trust  property  descends  as  intestate  estate . . .  193 

when  persons  designated  as  ''heirs- at-law*'  do  not  take  per 
stirpes 296 

when  recorded  copy  of  foreign  will  is  not  notice 461 

foreign  will  is  not  effective  as  against  purchasers  without 
actual  notice  where  no  exemplified  or  properly  certified 
copy  of  will  has  been  recorded  in  Illinois 461 

rule  where  will  is  susceptible  of  two  constructions 574 

when  limitation  over  is  void  for  remoteness 574 

devise  construed  as  passing  a  base  or  determinable  fee. . . .  574 

the  fact  that  advancements  were  made,  and  the  amounts 
thereof,  must  be  established  by  extrinsic  evidence,  if  the 
will  leaves  those  matters  uncertain 628 

when  declarations  of  testator  as  to  advancements  are  in- 
admissible  628 

when  presumption  that  son  destroyed  evidence  of  advance- 
ments by  his  father  cannot  arise 628 

whole  will  should  be  considered  in  determining  the  mean- 
ing of  words  used  in  a  particular  clause 651 

language  of  will  construed 651 
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when  instruction  as  to  credibility  of  witness  is  proper 109 

when  defendant  in  a  partition  suit  by  heirs  against  their 
ancestor's  wife  may  testify  under  the  third  exception  to 

section  2  of  the  Evidence  act 450 

right  of  defendant  to  cross-examine  complainant's  witness 
to  show  ill-will  or  hostile  feeling 450 

WORDS  AND  PHRASES. 

construction  of  words  in  will  devising  property  to  the  hus- 
band, "to  have  and  to  hold  unto  'my'  or  our  son's,  his  heirs 
and  assigns  forever" 100 

word  ''claim,"  as  used  in  a  deed  of  assignment  of  claims, 
and  a  bond  as  to  their  value,  construed 181 

when  persons  designated  in  a  will  as  "heirs-at-law"  do  not 
take  per  stirpes 296 

WORK  AND  LABOR. 

eight-hour  day  law  does  not  apply  to  services  of  an  official 
character,  such  as  those  of  deputy  sheriffs  appointed  to 

preserve  the  peace  in  case  of  riot. 484 

in  absence  of  agreement  for  an  eight-hour  day  no  recovery 
can  be  had  for  overtime 484 
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